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I^The    History  of    Institutions    cannot    be    masi 
scarcely  be  approached, — ^without  an  effort.     It  ai 
of  the  romantic  incident  or  of  the  picturesque  grou 
constitute  the  charm  of  History  in  general,   and 
small  temptation  to  the  mind  that  requires  to  be 
the  study  of  Truth.     But  it  has  a  deep  value  and 
interest    to   those   who    have   courage    to  work  u] 
presents,  in  every  branch,  a  regularly  developed  seric 
and  consequences,  and  abounds  in  examples  of  that 
of  life,  the  realisation  of  which  is  necessary  to  give 
a  personal  hold  on  the    past   and    a   right  judgm 
present.^   For  the  roots  of  the  present  lie  deep  ii 
and  nothing  in  the  past  is  dead  to  the  man  who  wuuiu  iwmxa 
how  the  present  comes  to  be  what  it  is.)  It  is  true  Consti- 
tutional History  has  a*  point  of  view,  an  insight,  and  a  language 
of  its  own ;  it  reads  the  exploits  and  characters  of  men  by  a 
different  light  from  that  shed  by  the  false  glare  of  arms,  and 
interprets  positions  and  facts  in  words  that  are  voiceless  to 
those  who  have  only  listened  to  the  trumpet  of  fame.     The 
world's  heroes  are  no  heroes  to  it,    and  it  has  an   equitable 
consideration  to  give  to  many  whom  the  verdict  of  ignorant 
posterity  and  the  condemning  sentence   of  events  have  con- 
signed to   obscurity  or  reproach.      Without  some  knowledge 
of   Constitutional    History  it    is   absolutely  impossible  to  do 
justice  to  the  characters  and    positions  of  the  actors  in  the 
great  drama ;   absolutely  impossible  to  understand  the  origin 
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of  parties,  the  development  of  principles,  the  growth  of  nations 
in  spite  of  parties  and  in  defiance  of  principles.  It  alone  can 
teach  why  it  is  that  in  politics  good  men  do  not  always  think 
alike,  that  the  worst  cause  has  often  been  illustrated  with  the 
moat  heroic  virtue,  and  that  the  world  owes  some  of  its 
greatest  debts  to  men  from  whose  very  memory  it  recoils. 

In  this  department  of  study  there  is  no  portion  more  valu- 
able than  the  Constitutional  IGstory  of  England. 

I  would  fain  hope  that  the  labour  spent  on  it  in  this  book 
may  at  least  not  repel  the  student,  and  that  the  result  may 
not  wholly  disappoint  those  friends  in  England,  Qermany  and 
America,  by  whose  advice  it  was  begun,  and  whose  sympathy 
and  encouragement  have  mainly  sustained  me  in  the  under- 
taking. To  them  I  would  dedicate  a  work  which  must  stand 
or  £bJ1  by  their  judgment.  And  I  would  put  pn  record  my 
grateful  feeling  for  the  unsparing  good  will  with  which  my 
work  in  other  departments  has  been  hitherto  welcomed.  A 
more  special  debt  I  would  gladly  acknowledge  to  the  two 
Scholars  who  have  helped  me  with  counsel  and  criticism 
whilst  passing  the  book  through  the  Press;  to  whom  I  am 
specially  drawn  by  their  association  with  my  early  Oxford 
ambitions,  and  whose  patient  kindness  an  acquaintance  of  now 
nearly  thirty  years  has  not  exhausted. 

Kettbl  Hall, 
Christmas  Day,  1873. 
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CHAPTER    I. 


nrrEODucTiON. 


1.  CoBstitatioiu^   History. —  2.  Its  Gorman  ongin  : — in  France. — 8.   In 
^[lain. — i.  In  GemuMif. — 5.  In  England.— 6.  Analogy  of  Language. — 
L       7.  Of  Religion. — 8.  Of  Law. — 9.  Result  of  the  comparison. 

1.  Thb  growth  of  the  En^sh  Constitution,  which  is  the  Elements  »* 
sabject  of  this  book,  is  the  resultant  of  three  forces,  whose  tionai  life. 
reciprocal  influences  are  constant,  subtle,  and  intricate.  These 
are  the  f^atJfiSaLillttlJpSt^^)  ^^^  asternal  hi'^fjgfy-  and  the  insti- 
fjiri/^f^  ^f  the  people.  The  dilt-ect  analysis  of  the  combination 
fonns  no  portion  of  our  task,  for  it  is  not  until  a  nation  has 
arrived  at  a  consciousness  of  its  own  identity  that  it  can  be 
said  to  have  any  constitutional  existeoce,  and  long  before  that 
moment  the  three  forces  have  become  involved  inextricably; 
the  national  character  has  been  formed  by  the  course  of  the 
na^onal  history  quite  as  certainly  as  the  national  history  has 
been  developed  by  the  working  of  the  national  character ;  and 
the  institutions  in  which  the  newly  conscious  nation  is  clothed 
may  be  either  the  work  of  the  constructive  genius  of  the 
growing  race,  or  simply  the  result  of  the  discipline  of  its 
external  history.  It  would  then  be  very  rash  and  unsafe  to 
attempt  to  assign  positively  to  any  one  of  the  three  forces  the 
causation  of  any  particular  movement  or  the  origin  of  any  par- 
ticular measure,  to  the  exclusion  of  the  other  two ;  or  to  argue 
back  from  result  to  cause  without  allowing  for  the  operation  of 
other  co-ordinate  and  reciprocally  acting  factors. 

But  it  does  not  follow  that  caAtious  speculation  on  questions  Preliminary 

!••.  ,.1  .1  t  .  ^  .  •.    qnestions. 

of  intsrest,  which  are  in  themselves  prior  to  the  startmg  point, 

would  be  thrown  away ;  and  some  such  naust  necessarily  be  dis- 

Tusabd  in.  order  to  complete  the  examination  of  the  subject  in  its 
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A  5^t^g!f5tj'b3r:a:  (xftnjOansqQ  of  its  development  with  the  corre- 
•'**•  •BjJoftdifig'stagcitMd  c6ntemporary  phenomena  of  the  life  of  other 
nations.     Of  these  questions  the  most  important,  and  perhaps 
the  only  necessary  ones,  for  all  minor  matters  may  be  compre- 
hended imder  them,  are  those  of  nationality  and  geographical 
position ; — who  were  our  forefathers,  whence  did  they  come,  what 
did  they  bring  with  them,  what  did  they  find  on  their  an-ival, 
how  far  did  the  process  of  migration  and  settlement  affect  their 
own  development,  and  in  what  measure  was  it  indebted  to  the 
character  and  previous  history  of  the  land  they  colonised  ? 
Si'^nrfUifi      ^^^^  *  ^"^"^  ^^  stating  the  questions  suggests  at  least  the 
English.       character  of  the  answer.     The  English  are  not  aboriginal,  that 
is,  they  are  not  identical  with  the  race  that  occupied  their  home 
at  the  dawn  of  history.     They  are  a  people  of  German  descent 
in  the  main  constituents  of  blood,  character,  and  language,  but 
most  especially,  in  connexion  with  our  subject,  in  the  possession 
of  the  elements  of  primitive  Qerman  civilisation  and  the  common 
germs  of  Qerman  institutions.     This  descent  is  not  a  matter  of 
inference.     It  is  a  recorded  fact  of  history,  which  those  charac- 
teristics bear  out  to  the  fullest  degree  of  certainty.     The  oon- 
sensus  of  historians,  placing  the  conquest  and  colonisation  of 
Britain  by  nations  of  Qerman  origin  between  the  middle  of  the 
>>'Oirf^  fiSi-  ^^^  *^®  ®^^  ^^  *^®  sixth^  century,  is  confirmed  by  the 
^      evidence  of  a  continuous  series  of  monuments.     These  show  the 
unbroken  possession  of  the  land  thus  occupied,  and  the  growth 
of  the  language  and  institutions  thus  introduced,  either  in  purity 
and  unmolested  integrity,  or,  where  it  has  been  modified  by 
antagonism  and  by  the  admixture  of  alien  forms,  ultimately 
vindicating  itself  by  eliminating  the  new  and  more  strongly 
developing  the  genius  of  the  old. 
Influence  of      2.  The  four  great  states  of  Western  Christendom — England, 
pianic  races  France,  Spain,  and  Germany — owe  the  leading  principles  which 
generallj^     are  worked   out  in   their  constitutional  history  to  the  same 
source.     In  the  regions  which  had  been  thoroughly  incorporated 
with  the  Eoman  empire^  every  vestige  of  primitive  indigenous 
cultivation  had  been  crushed  out  of  existence.     Boman  civilisa- 
tion in  its  turn  fell  before  the  Germanic  races :  in  Britain  it  had 
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perished  slowly  in  the  midst  of  a  perishing  people,  who  were  able 
neither  to  maintain  it  nor  to  substitute  for  it  anything  of  their 
own.  In  Gkiul  and  Spain  it  died  a  somewhat  nobler  death,  and 
left  more  lasting  influences.  In  the  greater  part  of  Germany  it 
had  never  made  good  its  ground.  In  all  four  the  constructiye 
elementa  of  new  life  are  barbarian  or  Germanic,  though  its 
development  is  varied  by  the  degrees  in  which  the  original 
stream  of  influence  has  been  turned  aside  in  its  course,  or 
affected  in  purity  and  consistency  by  the  infusion  of  other 
elements  and  by  the  nature  of  the  soil  through  which  it  flows. 

The  system  which  has  for  the  last  twelve  centuries  formed  the  Coiutitu; 
history  of  France,  and  in  a  great  measure  the  character  of  the  tory  of 
TrenA  people,  of  which  the  present  condition  of  that  king- 
dom is  the  logical  result,  was  originally  little  more  than  a 
simple  adaptation  of  the  old  German  polity  to  the  govern- 
ment of  a  conquered  race.  The  long  sway  of  the  Komans 
in  Gaul  had  re-created,  on  their  own  principles  of  adminis- 
tration, the  nation  which  the  Franks  conquered.  The  Franks, 
gradually  uniting  in  religion,  blood  and  language  with  the 
Gauls,  retained  and  developed  the  idea  of  feudal  subordina- 
tion in  the  organisation  of  government  unmodified  by  any 
tendencies  towards  popular  freedom.  In  France  accordingly 
feudal  government  runs  its  logical  career.  The  royal  power,  that 
central  force  which  partly  has  originated,  and  partly  owes  its 
existence  to  the  conquest,  is  first  limited  in  its  action  by  the 
very  agencies  that  are  necessaiy  to  its  continuance ;  then  it  is 
reduced  to  a  shadow.  The  shadow  is  still  the  centre  round  which 
the  complex  system,  in  spite  of  itself,  revolves :  it  is  recognised 
by  that  system  as  its  solitary  safeguard  against  disruption,  and 
its  witness  of  national  identity ;  it  survives  for  ages,  notwith- 
standing the  attenuation  of  its  vitality,  by  its  incapacity  for  mis- 
chief. In  course  of  time  the  system  itself  loses  its  original 
energy,  and  the  central  force  gradually  gathers  into  itself  all  the 
members  of  the  nationality  in  detail,  thus  concentrating  all  the 
pow^TB  which  in  earlier  struggles  they  had  won  from  it,  and 
incorporating  in  itself  those  very  forces  which  the  feudatories 
bad  imposed  as  limitations  on  the  sovereign  power.      So  its 
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Changes  in    character  of  nominal  snzerainty  is  exchanged  for  that  of  abBolnte 
tution  of      sovereignty.     The  only  checks  on  the  royal  power  had  been  the 
feudatories ;  the  crown  has  outlived  them,  absorbed  and  assimi- 
lated their  functions  ;  but  the  increase  of  power  is  turned  not  to 
the  strengthening  of  the  central  force,  but  to  the  pfirpnnitl  intftrflpf. 
of^itfl  possessor.     Actual  idespotism  becomes  systematic  tyranny, 
and  its  logical  result  is  the  es^plosion  which  is  called  revolution. 
The  constitutional  history  of  France  is  thus  the  summation  of  the 
series  of  feudal  development  in  a  logical  sequence  which  is  indeed 
unparalleled  in  the  history  of  any  great  state,  but  which  is 
thoroughly  in. harmony  with  the  national  character,  forming  it 
Ihe  working  and  formed  by  it.     We  see  in  it  the  Grerman  system,  modified 
feudalism,     by  its  work  of  foreign  conquest  and  deprived  of  its  home  safe- 
guards, on  a  field  exceptionally  favourable,  prepared  and  levelled 
by  Eoman  agency  under  a  civil  system  which  was  capable  of 
speedy  amalgamation,  and  into  whose  language  most  of  the  feudal 
forms  readily  ^nslated  themselves. 
Kindred  3.  In  Spain  too  the  permanency  of  the  G^ermanic  or  of  the 

5f  the  Goths  kindred  Visigothic  influences  is  a  fact  of  the  first  historical 
nicesin^"^     importance.     Here,  upon  the  substratum  of  an  indigenous  race 
^^^^^'  conquered,  crushed,  re-created,  remodelled  into  a  Boman  province 

more  Eoman  than  Home  itself,  is  superinduced  the  conquering 
race,  £rst  to  ravage,  then  to  govern,  then  to  legislate,  then  to  unite 
in  religion,  and  lastly  to  lead  on  to  deliverance  from  Moorish 
tyranny.  The  rapidity  with  which  Spanish  history  unfolds  it- 
self enables  us  to  detect  throughout  its  course  the  identity  of  the 
ruling,  constructive  nationality.  The  Visigothic  element  is  kept 
to  itself  at  first  by  its  heresy ;  before  the  newness  of  its  conver- 
sion has  ^ven  it  time  to  unite  with  the  conquered  nation,  it  is 
forced  into  the  position  of  a  deliverer.  The  Moorish  conqu^t 
compels  union,  sympathy,  amalgamation,  but  still  leaves  the  appa- 
ratus of  government  in  the  hand&.x>f  the  Visigothic  kings  aifd 
nobles ;  the  common  law,  the  institutions,  the  names  are  Grer- 
manic.  Although  the  history  of  Spain,  a  crusade  of  seven  centuries, 
forces  into  existence  forms  of  civil  life  and  expedients  of  adminis- 
4^ration  which  are  peculiar  to  itself,  they  are  distinctly  coloured 
by  the  pertinacious  freedom  of  the  primitive  customs ;  the  con- 
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stihitioiud  life  of  Castillo  is,  in  close  parallel  or  in  marked 
contrast,  never  oat  of  direct  relation  with  that  of  Germany  and 
England,  as  that  of  Aragon  is  with  French  and  Scottish  history. 
To  a  German  race  of  sovereigns  Spain  finally  owed  the  subver- 
sion of  her  national  system  and  ancient  freedom. 

4.  In  (Germany  itself  of  course,  the  development  of  the  primi-  General 
tive  polity  is  everywhere  traceable.     Here  there  is  no  alien  race,  German 

i.      ^  .  ^11^  1  .  1    Constitu- 

tor Germany  is  never  conquered  but  by  Germans ;  there  is  much  tionai 

migration,  but  there  is  much  also  that  is  untouched  by  migration  : 
where  one  tribe  has  concpered  or  colonised  another,  there  feudal 
tenure  of  land  and  jurisdiction  prevails  :  where  the  ancient  race 
remains  in  its  old  seats,  there  the  alod  subsists  and  the  free 
polity  with  which  the  alod  is  inseparably  associated .  The 
im]>erial  system  has  originated  other  changes ;  there  are  Swabians 
in  Saxony,  Saxons  in  Thuringia  :  feudal  customs  iu  each  case 
follow  the  tenure,  but  where  the  feod  is  not,  there  remains  the 
alod,  and  even  the  village  community  and  the  mark.  In  the 
higher  ranges  of  civil  order,  a  mixed  imperial  and  feudal  organi- 
sation, which  like  the  Spanish  has  no  exact  parallel,  retains  a 
varying,  now  substantial,  now  shadowy  existence.  The  imperial 
tradition  has  substituted  a  fictitious  for  a  true  bond  of  union 
among  the  four  nations  of  the  German  land.  To  the  general  reader 
the  constitutional  struggle  is  merely  one  of  nationality  against 
imperialism ;  of  the  papal  north  against  the  imperial  south ; 
but  under  that  surfoce  of  turmoil  the  lower  depths  of  national 
life  aiid  constitutional  organism  heave  constantly.  Bavaria. 
Saxony,  Franconia,  Swabia  have  their  national  policy,  and  pre- 
serve their  ancient  modifications  of  the  still  more  ancient  customs. 
The  weakness  of  the  imperial  ce^trer  th^^  f^tuKuot^  pf  central  le|2[is- 
kture  and  judicature,  allows  the  continued  existence  of  the  most 
i;>fmiitive  forms :  the  want  of  cohesion  prevents  at  once  their 
development  and  their  extinction.  So  to  deeper  study  the  won- 
derful fertility  and  variety  of  the  local  institutions  of  Germany 
presents  a  field  of  work  bewildering  and  even  weaiying  in  its 
abundance  :  and  great  as  might  be  the  reward  of  penetrating  it, 
the  student  strays  off  to  a  field  more  easily  amenable  to  philo- 
sophic treatment     The  constitutional  history  of  Germany  is  the 
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EngUsh        hardest,  as  that  of  France  is  the  easiest,  subject  of  historical 
ionai  study.     As  a  study  of  principles,  in  continuous  and  uniform 

ieveiopment  development,  it  lacks  both  unity  and  homogeneousness. 
>rmciple8  in      5.  Euffland,  although  less  homogeneous  in  blood  and  character, 

'omparatiTe  .  .  .-  ,  .  i        mi  i.         • 

)urity.  IS  more  so  in  uniform  and  progressive  growth.  The  very  diversity 
of  the  elements  which  are  united  within  the  isle  of  Britain  serves 
to  illustrate  the  strength  and  vitality  of  the  one  which  for  thirteen 
hundred  years  has  maintained  its  position  either  unrivalled  or 
in  victorious  supremacy.  If  its  history  is  not  the  perfectly  pure 
development  of  G^ermanic  principles,  it  is  the  nearest  existing 
approach  to  such  ia' development  ^  England  gained  its  sense  of 
unity  centuries  before  Germany:  it  developed  its  genius  for 
government  under  influences  more  purely  indigenous :  spared 
from  the  curse  of  the  imperial  syistem  and  the  Mezentian  union 
with  Italy,  and  escaping  thus  the  practical  abeyance  of  legislation 
and  judicature,  it  developed  its  own  common  law  free  fix)m  the 
absolutist  tendencies  of  Roman  jurisprudence;  and  it  grew  equably, 
harmoniously,  not  merely  by  virtue  of  local  effort  and  personal 
privilege. 

The  smaUer       j^  the  four  great  nationalities  the  Germanic  influence  is  the 

St&lQS  of 

Europe.  dominant  principle  :  in  England,  Germany  and  France  directly; 
whilst  in  Spain  all  formative  power  is  traceable  to  the  kindred 
Gothic  rule.  The  smaller  states  share  more  or  less  in  the  same 
general  characteristics,  Portugal  with  Spain ;  Scandinavia  with 
Germany  and  England,  with  whose  institutions  it  had  originally 
everything  in  common,  and  whose  development  in  great  things 
and  in  small  it  seems  to  have  followed  with  few  variations, 
translating  their  constitutional  systems  into  language  of  its  own. 

Italy.  In  Italy  the  confusion  of  nationalities  is  most  complete,  and  Roman 

institutions,  owing  perhaps  to  the  rapid  succession  of  conquerors 
and  the  shortlivedness  of  their  organisations  as  contrasted  with 
the  permanency  of  the  papal-imperial  system,  subsisted  with 
least  change.  Yet  there  also,  the  Northern  States  through  the 
German,  and  the  Southern  through  the  Norman  connexion, 
both  moreover  having  gone  through  the  crucible  of  Lombard 

*  Bethmaim-Hollweg,  CivilprocesB,  iv.  lo.     Konrad  Maurer,  Kritiscbe 
Ueberschau,  i.  47.    Gneist,  Setf-govemment,  i.  3. 
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oppression,  retain  marks  of  Teatonic  impact  The  institu- 
tions, national  and  free  in  one  aspect,  feudal  and  absolutist  in 
another,  testify,  if  not  to  the  permanence,  at  least  to  the  abiding 
impressions  of  the  association.  The  republican  history  of  the 
North  and  the  feudal  system  of  the  South,  the  municipalities 
of  Lombardy  and  the  parliaments  of  Naples,  are  much  more 
G^emlan  than  Roman. 

6.  Nor  do  the  great  nationalities  return  a  different  answer  Effect  of 
when  interrogated  by  more  convincing  tests  than  that  of  external  and^thfc^ 
history.     If  language  be  appealed  to,  and  language  is  by  itself  SaJSiSe!'**" 
the  nearest  approach  to  a  perfect  test  of  national  extraction,  the 
Terdict  is  in  dose  accordance.    The  impact  of  barbarian  conquest 
split  up  the  unity  of  the  Latin  tongue  as  it  did  that  of  the  Latin 
empire ;  it  destroyed  its  uniformity  and  broke  up  its  construe-  * 
tional  f»rms.    But  in  the  breaking  it  created  at  least  three  great 
languages — the  French,  the  Spanish,  and  the    Italian ;    each 
possessing  new  powers  of  development  virhich  the  Latin  had  lost, 
and  adapting  itself  to  a  new  literature,  fertile  in  beauty  and 
vivacity,  fiu*  surpassing  the  effete  inanities  that  it  superseded. 

The  breath  of  the  life  of  the  new  literatures  was  Germanic,  varied  and  on  new 

i»        *     ^1  -  -^  .     .    *,  .         ,         «  .  literature. 

aocording  to  the  measure  of  Germanic  influence  m  other  things. 

The  poetry  of  the  new  nations  is  that  of  the  leading  race :  in 
South  France  and  Spain  Yisigothic,  in  North  France  Norman, 
even  in  Italy  it  owes  all  its  sweetness  and  light  to  the  freedom 
which  has  breathed  from  beyond  the  Alps.  In  these  lands  the 
barbarian  tongue  has  yielded  to  that  of  the  conquered ;  in  Spain 
and  France  because  the  disproportion  of  the  numbers  of  the  two 
races  was  very  great ;  both  Franks  and  Visigoths  had  become 
Romanised  to  a  certain  extent  before  the  conquest;  and  the 
struggle  with  the  native  peoples  assumed  in  neither  case  the 
character  of  extermination.  In  Italy  the  succession  of  masters 
was  too  rapid  to  allow  a  change  of  language  to  come  into  question 
among  the  greater  and  more  abiding  part  of  the  people.  Of  the 
Germans  of  Germany  and  the  English  of  early  times  it  is  scarcely 
necessary  to  speak,  for  whatever  may  have  been  the  later  modifi- 
cations, the  influence  of  the  Latin  of  the  fifth  century  on  the  Ian* 
goage  of  either  must  have  been  infinitesimal.  No  European  tongue 

I 
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is  more  thoroughly  homogeneous  in  vocabulary  and  in  structure 
than  that  known  as  the  Anglo-Saxon  :  it  is  as  pure  as  those  of 
Scandinavia,  where  no  Roman  influences  ever  penetrated,  and  do 
earlier  race  than  the  Gkrman  left  intelligible  traces.  Early  and 
medieval  German  are  also  alike  unadulterated.      The  analogy 

,  between  language  and  institutions  b  in  these  cases  direct :  in 

Spain  and  France  the  outer  garb  is  Eoman,  the  spirit  and  life  is 
Germanic :  one  influence  preponderates  in  the  language,  die 
other  in  the  polity ;  and  the  amalgamation  is  complete  when  the 
Gaul  has  learned  to  call  himself  a  Frenchman,  when  the  Goth, 
the  Suevian,  the  Alan  and  the  Vandal,  are  united  under  the 
name  of  Spaniard. 

Evidence  of  7.  The  most  abiding  influence  of  Rome  is  that  of  religion ; 
*  the  Roman  charch  continues  to  exist  when  the  old  imperial 
administration  has  perished.  Spain,  Gaul  and  Italy,  even 
Western  Britain  and  Western  Germany,  retain  the  Christianity 
which  Roman  missions  have  planted.  Yet  in  this  very  depart- 
ment the  importance  of  the  new  spring  of  life  is  specially 
conspicuous.  Spain  alone  of  the  four  nations  owes  nothing  to 
German  Christianity.  Her  religious  history  is  exactly  analogous 
to  that  of  her  language  :  after  a  century's  struggle  the  Visigoth 
and  the  Suevian  become   Catholic.      In   France  and  Western 

lermanic     Germany,   which    had   been   Christianised   mainly   under  the 

he  Church^  imperial  influences,  and  had  developed  an  independent  theology 
during  the  Roman  period,  the  influx  of  the  Franks  and  their 
subsequent  conversion  produced  a  complex  result.  The  Chris- 
tianity which  had  stood  out  against  Visigothic  indifference  or 
intolerance,  withered  under  Frank  patronage.  The  secular 
tendencies  of  the  imperial  religious  administration  expanded 
under  the  Merovingian  imitators,  and  had  it  not  been  for  the 
reformation  begun  by  Boniface  and  worked  out  under  the  auspices 
of  the  Karolings,  the  Gallican  church  might  have  sunk  to  the 
level  of  the  Italian  or  the  Byzantine.  But  the  same  Austrasian 
influences  which  revivified  the  composite  nationality,  breathed 
new  life  into  the  fainting  church,  drawing  from  England  and  the 
converted  North  new  models  of  study  and  devotion.  The 
labours  of  English  missionaries  in   German  Saxony  helped  to 
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consolidate  and  complete  in  both  church  and  state  the  Gtermanic 

empire  of  the  Karolings.     The  Austrasian  domination  was  more 

porely    Gfermanic    than   the   Neustrian  *which   it   superseded. 

Charles  the  Great,  as  the  reformer  of  the  church  and  founder  of 

the  modem  civilisation  of  France,  was  a  German  king  who 

worked  chiefly  by  German  instruments. 

8.  In  the  domain  of  Law  the  comparison  is  equally  clear.  Influenee  e 

.  German 

The  number  of  possible  factors  is  small :  the  primitive  codes  of  customs  on 
_  -11.11  1  *h®  oommo 

the  conquerors,  the  Roman  law  under  which  the  conquered  were  law  of  the 

living,  and  the  feudal  customs  which  were  evolved  from  the  rela- 
tions of  the  two  races.  For  there  remain  no  original  vestiges  of 
the  indigenous  laws  of  Spain  and  Gaul,  and  it  is  only  from 
Irish  and  Welsh  remains  of  comparatively  late  date  that  we  find 
that  the  Celtic  tribes  had  any  laws  at  all. 

The  common  law  of  Spain  is  throughout  the  medieval  period  Spain. 
Germanic  in  its  base  :  although  the  written  law  of  the  Visigoths  is 
founded  on  the  Theodosian  code,  and  the  so-called  Roman  natives 
lived  by  Roman  law,  }ih%  fueros  which  contain  the  customary 
jurisprudence  are  distinctly  akin  to  the  customs  of  England 
and  Germany ;  the  wergild  and  the  system  of  compurgation, 
the  primitive  elements  of  election  and  representation,  are  clearly 
traceable^.  It  is  not  until  the  fourteenth  century  that  the  civil 
law  of  Justinian  supersedes  the  ancient  customs,  and  then  with 
its  invariable  results. 

Medieval  France  is  divided  between  the  feudal  customs  of  the  France. 
North  and  the  personal  law  of  the  South,  which  last  was  chiefly 
based  on  the  Theodosian  and  earlier  Roman  jurisprudence.  The 
former  territory  is  more  Frank  in  population,  nearer  to  the 
German  home,  and  bears  more  distinct  marks  of  Karolingian 
legislation  \  the  latter,  before  the  Frank  conquest,  has  borne  the 
successive  waves  of  Visigothic  and  Burgundian  invasion,  and  has 
strengthened  through  them,  or  imparted  to  them,  its  own  legal 
system  as  developed  under  the  Romans.  Of  the  great  exposi- 
tions of  feudal  custom,  most  are  from  Northern  France  :  the 

•  Dunham,  History  of  Spain  and  Portugal,  iv.  109-118  :  from  Edinb. 
Review,  No.  6i  (an  article  attributed  to  Palgrave).  Palgrave,  Common- 
wealth, pp.  Ia8-13T,  &c.     Lea,  Superstition  and  Force,  p.  65. 
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liVrif&udoram  were  compiled  by  Lombard  lawyers  from  the  acts 
of  the  Franconian  and  Swabian  emperors ;  and  the  Assizes  of 
Jerusalem  are  based  on  the  work  of  a  Lotharingian  lawgiver. 
(The  essence  of  feudal  law  is  custom,  and  custom  escapes  the 
jealousies  and  antipathies  that  assail  law  imposed  by  a  legislative 
centre  :  it  grows  and  extends  its  area  by  imitation  rather  than 
by  authority :  and  the  scientific  lawyer  can  borrow  a  custom  of 
feudal  jurisprudence  where  he  cannot  venture  to  lay  down  a 
principle  of  Roman  law.  Hence  the  uncertainty  of  detail  con- 
trasted with  the  uniformity  of  principle  in  feudal  law.  ) 
iw  in  Germany,  except  in  the  few  Capitularies  of  the  Frank  sove- 

reigns, has  no  central  or  common  written  law ;  even  the  Capitu- 
laries are  many  of  them  only  local  in  their  operation :  she  does  not 
except  by  way  of  custom  adopt  the  Roman  civil  law ;  her  feudal 
law  is,  like  the  feudal  law  elsewhere,  based  on  the  Frank  cus- 
tomals.  Her  common  law,  whether  sought  in  the  jurisprudence 
of  the  Alemanni,  the  Franks  and  the  Saxons,  or  enunciated  in 
the  Sachsenspiegel  and  the  Schwabenspiegel,  is  primitive,  just 
as  all  her  lower  range  of  institutions  may  be  said  to  be  ;  it 
subsists  but  it  does  not  develop, 
ngiisb  England  has  inherited  no  portion  of  the  Roman  legislation 

w  based  on  except  in  the  form  of  scientific  or  professional  axioms,  intro- 
JJiSc  "  duced  at  a  late  period,  and  through  the  ecclesiastical  or  scholastic 
*«««»•  Qp  international  university  studies.  Her  common  law  is,  to  a 
far  greater  extent  than  is  commonly  recognised,  based  on  usages 
anterior  to  the  influx  of  feudality,  that  is,  on  strictly  primi- 
tive custom ;  and  what  she  has  that  is  feudal  may  be  traced 
through  its  Frank  stage  of  development  to  the  common  Gkrmanic 
sources  \ 
eneml  9.  The  result  of  this  comparison  is  to  suggest  the  probability 

that  the  polity  developed  by  the  (Jerman  race  on  British  soil  is 
the  purest  product  of  their  primitive  instinct.  With  the  excep- 
tion of  the  Gothic  Bible  of  Ulfilas,  the  Anglo-Saxon  remains  are 
the  earliest  specimens  of  Germanic  language  as  well  as  literature, 
and  the  development  of  modem  English  from  the  Anglo-Saxon  is  a 

^  Brunner,  in  Holtzendorff's  Encyclopadie,  pp.  126,  227. 
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fact  of  science  as  well  as  of  history.     The  institutions  of  the  The  Gerra 

•^  ,     ,  elemeut  i«i 

Saxons  of  Germany  lontr  after  the  conquest  cf  Britain  were  the  the  paten 

1^1  i»im»  J  element  ni 

most  perfect  exponent  of  the  system  which-  Tacitus  saw  and  the  Engk^ 
described  in  the  G^rmania ;  and  the  polity  of  their  kinsmen  in 
England,  though  it  may  be  not  older  in  its  i^onuments  than  the 
Lex  Salica,  is  more  entirely  free  from  Roman  influences.  In 
England  the  common  germs  were  developed  and  ripened  with  the 
smallest  intermixture  of  foreign  elements.  Not  only  were  all  the 
successive  invasions  of  Britain,  which  from  the  eighth  to  the 
eleventh  century  diversify  the  history  of  the  island,  conducted 
by  nations  of  common  extraction,  but,  with  the  exception  of 
ecclesiastical  influence,  no  foreign  interference  that  was  not 
German  in  origin  was  admitted  at  all.  Language,  law,  custom 
and  religion  preserve  their  original  conformation  and  colouring. 
The  German  element  is  the  paternal  element  in  our  system, 
natural  and  political  Analogy,  however,  is  not  proof,  but  illus- 
tration :  the  chain  of  proof  is  to  be  found  in  the  progressive 
per»8tent  development  of  English  constitutional  history  from 
the  primeval  polity  of  the  common  fatherland. 
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CHAPTER  II. 

CAESAR   AND   TACITUS. 

10.  Caesar *8  account  of  the  Germans. — 11.  Grenend  bearing  of  it. — 12.  Ger- 
mania  of  Tacitus. — 13.  Traces  of  constitutional  organisation ;  Land. — 
14.  Ranks.— 15.  Administration. — 16.  Councils  and  Courts  of  Justice. 
—17.  The  host. — 18.  Territorial  divisions. — 19.  General  deductions. 

1 0.  The  earliest  glimpses  of  the  social  and  political  life  of  our 
forefathers  are  derived  from  Caesar,  who  has  in  one  passage  of 
the  Commentaries  compressed  into  a  few  lines  all  that  he  could 
ascertain  about  the  Germans  in  general ;  and  in  another  de- 
scribes, with  very  slight  variations,  the  Suevi,  whom  he  believed 
to  be  the  greatest  and  most  warlike  of  the  kindred  tribes. 
After  contrasting  the  religion  of  the  Germans  with  that  of  the 
Gauls,  and  praising  the  industry,  chastity  and  hardiness  of  their 
lives,  which  he  describes  as  divided  between  hunting  and  the 
study  of  arms  *,  he  proceeds  to  remark  that  they  do  not  devote 
themselves  to  husbandry,  but  live  chiefly  on  milk,  cheese  and 
^  flesh.  No  one  has  a  fixed  quantity  of  land  or  boundaries  that 
may  be  called  his  own,  but  the  magistrates  and  chiefs  assign 
annually,  and  for  a  single  year*s  occupancy,  to  the  several  com- 
munities, larger  or  smaller,  whom  the  tie  of  common  religious 
rites  or  consanguinity  has  brought  together,  a  portion  of  land, 
the  extent  and  situation  of  which  they  fix  according  to  circum- 
stances. The  next  year  they  compel  them  to  move  elsewhere. 
Of  this  institution  maijy  accounts  are  given ;  one  reason  is  that 
the  people  may  not  be  induced  by  habitual  employment  in  hus- 

'  Caesar,  de  Bello  GaUico,  vi.  ai. 
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biodry  to  exchaage  for  it  the  study  of  amiB ;  another  that  they  Eoasons  i 
Buy  not  devote  themselTea  to  the  accmnalation  of  estates ;  that 
tlie  more  powerful  may  not  expel  the  meaner  from  their  posses- 
ffiOBs ;  that  they  may  not  he  led  to  buil^  houses  with  too  great  a. 
care  to  avoid  heat  or  cold ;  that  they  may  prevent  the  growth 
of  avarice  and  through  it  the  creation  of  factions  and  dissen- 
sioDs;  and  that  the  general  body  of  the  people  may  be  kept 
contented,  which  can  be  the  case  only  so  long  as  every  man  sees 
himself  in  material  wealth  on  a  level  with  the  most  powerful  of 
his  countrymen  ^. 

Of  the  several  political  communities,  nations  or  states  as  they  isolation 
may  he  called,  the  greatest  glory  is  the  extent  of  unpeopled  laud  territories 
whidi  surrounds  their  territory,  and  which  they  have  devastated. 
They  regard  it  as  a  peculiar  marie  of  prowess  that  their  old 
neighbours  have  fled  from  their  settlements  for  fear  of  them, 
and  that  no  new  comer  has  ventured  to  approach  them.  There 
18  pc^cy  moreover  in  the  plan  ^  it  is  a  guarantee  of  public 
security;  sudden  invasion  is  an  impossibility. 

When  one  of  the  states  engages  in  war,  offensive  or  defensive,  Want  of 
special  officers  are  chosen  to  command,  with  power  of  life  and  central 
death ;  in  time  of  peace  there  is  no  common  or  central  magis- 
tracy, but  the  chie&  of  the  several  divisions, '  principes  regionum 
atque  pagorum,'  administer  justice  among  their  people,  and  do 
their  best  to  diminish  litigation.  Predatory  expeditions  under- 
tak^i  beyond  the  borders  of  the  particular  state  do  not  involve 
any  in£uny ;  on  the  contrary,  they  are  openly  regarded  as  expe- 
dient for  the  training  of  the  young,  and  for  the  encouragement 
of  active  enterprise.  One  of  the  chiefs  offers  himself  in  the  Warlike 
pobfie  assembly  as  the  leader  of  such  an  expedition  and  calls  on  ^^ 
voltmteerB  to  join  him ;  as  soon  as  the  announcement  is  made, 
those  warriors  who  approve  the  cause  and  the  man  rise  up  and 
promise  their  aid,  amidst  the  applause  of  the  assembled  people. 
If  any  of  those  who  are  so  pledged  betray  their  engagement, 
they  are  regarded  as  deserters  and  traitors,  and  no  trust  is  ever 
ifter  reposed  in  them. 

^  Caeflar,  de  Bello  Gallico,  vi.  aa. 
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iTipftrison       The  nghts  of  hospitably  are  held  sacred;  it  is  strictly  for- 
1  Gaiils.    bidden  that  any  should  injure  the  strangers  who  for  any  reason 
whatever  may  visit  them ;  they  are  considered  as  sacred ;   every 
house  is  open  to  them,  and  every  one  will  share  his  fare  "with 
them  *.     There  had  been  a  time  when  the  Gauls  were  suj>erior 
in  prowess  k)  the  Germans,  and  even  threw  their  colonies  across 
the  Rhine,  but  matters  were  now  altered ;  the  Germans  had  re- 
tained their  simplicity,  poverty  and  hardihood,  the  Gauls   had 
grown  so  used  to  defeat  that  they  had  ceased  to  claim  equality 
in  valour  ^ 
eSuevi;       The  description  of  the  Suevi  is  in  one  or  two  points  more 
isions      circumstantial ;  their  normal  condition  seems  to  be  war,  aggres- 
temV.       eion  for  the  purpose  of  conquest :  they  have  a  hundred  terri- 
torial divisions,  or  pagi,  each  of  which  furnishes  to  the  host  a 
thousand  champions;  the  rest  stay  at  home  and  provide  food 
for  themselves  and  the  warriors '.     After  a  year's  service  the 
warriors  return  home  and  till  the  land ;  their  places  are  sup- 
plied by  the  husbandmen  of  the  previous  year ;  so  agriculture 
and  warlike  discipline  are  perfectly  maintained.     But  private 
*  several    and  separate  estates  of  land  do  not  exist,  and  the  term  of  occu- 
id?*^     pation  is  restricted  to  the  year.     Like  the  kindred  tribes,  the 
Suevi  find  employment  in  hunting,  live  on  animal  food,  and 
possess  great  strength  and  power  of  endurance  *.     They  also  are 
proud  of  having  no  neighbours ;  on  one  side  devastated  territory 
for  six  hundred  miles  testifies  to  their  victorious  might  and 
forms  a  barrier  against  invasion,  on  another  side  lies  a  tribu- 
tary nation  which  they  have  reduced  to  insignificance  in  point 
of  power  *. 

This  sketch,  drawn  by  one  of  the  greatest  statesmen  of  the 
world,  has  a  value  of  its  own  :  and,  as  a  first  attempt  to  charac* 
terise  the  race  from  which  we  spring,  it  has  a  special  interest. 
But  the  details  are  scarcely  distinct  enough  in  themselves  to 
furnish  a  trustworthy  basis  of  theory,  and  even  when  inter- 

*  Caesar,  de  Bello  Gallico,  vi.  23.  *  Ibid.  vi.  14. 

'  Just  as  in  Alfred's  war  with  the  Danes  in  ajd.  894  he  divided  his  force 
into  two  bodies,  so  that  one  half  was  constantly  at  home,  the  other  half  in 
the  field.     Chron.  Sax.  A.D.  894.    Cf.  Horace,  Od.  iii.  24.  w.  11-16. 

*  Caesar,  de  Bello  GalJico,  iv.  i.  »  Ibid.  iv.  3. 
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preted  by  later  notices  they  contain  much  that  is  obscure.  ^^°^"^ 
Caesar  wrote  from  the  information  of  Gallic  tribes  who  natu-  picture. 
ndly  exaggerated  the  qualities  of  their  triumphant  rivals ;  and 
he  himself  dwells  chiefly  on  the  points  in  which  the  Germans 
differed  from  the  Gauls.  To  this  must  be  attributed  the  stress 
hid  on  the  equality  of  the  common  Jot,  on  the  discourage- 
ment of  party  struggles  and  personal  litigation,  and  on  the  tem- 
perance and  voluntary  poverty  which  must  have  especially  struck 
him  in  contrast  with  the  neighbour  nation  which  was  now  rapidly 
becoming  mercenary,  and,  in  the  decay  of  liberty,  devoting  itself 
to  the  acquisition  of  wealth. 

11.  The  general  impression  derived  from  the  outline  is,  that  He  saw  tl 
the  tribes  whom  Caesar  knew  by  report  were  in  a  state  of  state  of 
transition  fr^m  the  nomadic  life  to  that  of  settled  cultivation. 
The  nations  had  their  defined  territory  surrounded  by  a  belt  of 
unpeopled  or  subject  land.  But  within  the  national  area,  the 
customs  of  pastoral  life  still  prevailed  ;  the  smaller  communities 
moved  annually  in  search  of  fresh  pasturage;  they  cultivated 
only  enough  land  to  supply  the  year's  provision  of  com,  chang- 
ing their  occupancy  every  year,  and  having  accordingly  no  per- 
manent homesteads  or  substantial  dwelling-houses^.  The  tie 
which  united  these  smaller  pastoral  communities  was  simply 
that  of  kindred ;  not  that  the  social  organisation  depended  on 
nothii^  else,  for  the  maintenance  of  the  common  peace  and  the 
administration  of  justice  were  provided  by  the  tribal  magistracy, 
hot  that  the  ideas  of  settled  homes  and  the  obligations  of  perma- 
nent neighbourhood  were  realised  only  in  the  form  of  relationship. 
Except  for  war  the  tribal  communities  had  no  general  organi- 
sation ;  in  war  they  followed  leaders  chosen  for  the  particular 
occasion.  The  predatory  expeditions  which  under  the  approval 
of  the  state  were  carried  on  by  voluntary  leaders,  were  not 
managed  through  the  machinery  of  the  state,  or  by  warriors 
who  were  permanently  attached  to  their  captains ;  they  volun- 
teered and  were  bound  by  honour  to  their  leaders  only  for  the 

^  Se«  Betlunano-Hollweg,  Civilprocess,  iv.  79.  Kemble,  Saxons,  i.  40, 
iVMcta  tbe  testimony  of  Gaes'^r  on  this  point ;  see,  on  the  whole  question. 
Watts,  Deutsche  Yerfusungs-Geschichte  (Kiel,  1865),  i.  93-105. 
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naU  particular  expedition  *.     In  national  wars,  like  those  in  which 

aountof      .  I      ct        ■  T      J     1         1    1  1     • 

itionai       tne  buevi  lived,  the  whole  population  took  part  in  active  service 
ganiaatioli.        ,     .  •         i  .  t      i    . 

and  m  reserve  in  alternate  years;  and  their  armies  were 
arranged  according  to  the  contingents  which  represented  the 
tribal  sub-divisions.  The  only  judicial  organisation  was  that  of 
the  sub-divisions ;  their  magistrates  allotted  the  land  annually, 
and  administered  justice  :  but,  though  there  was  no  central  magis- 
tracy, there  was  a  national  council  which  determined  on  wars 
and  peace,  and  gave  public  sanction  to  volunteer  enterprises. 

It  is  obvious  that  such  a  state  of  things  must  be  transitional : 
that  the  determination  of  the  territorial  bounds  of  the  nation  is 
not  permanently  consistent  with  internal  nomadic  migrations, 
but  can  only  allow  them  so  long  as  the  area  is  vastly  too  wide 
distinct-  for  its  inhabitants.  Nor  is  it*  conceivable  that  war  should  be  the 
leaar'sout-  sole  occupation  of  any  tribe  so  far  advanced  in  civilisation  as 
the  general  description  implies.  The  account  of  the  Suevi  caa 
be  true  only  of  the  populations  bordering  on  Gaul  or  on  the 
empire,  which  were  kept  on  the  defensive  by  the  news  of  the 
approach  of  the  Romans,  or  were  still  affected  by  the  great 
migratory  wave  which  had  begun  its  course  hcJf  a  century 
before.  Of  the  tribes  of  interior  Grermany  we  learn  nothing 
directly,  and  can  only  infer  from  the  looser  details  that  their 
political  and  social  organisation  was  very  slight;  consisting 
mainly  in  the  tie  of  kindred  and  local  connexion  under  numerous 
chiefs  who,  whether  chosen  by  the  communities  or  inheriting 
power  from  their  fathers,  were  independent  one  of  another, 
united  only  by  tribal  name  and  of  equal  rank  in  the  tribal 
council.  We  must  look  to  Tacitus  for  the  filling  in  of  details 
as  well  for  the  clearer,  broader,  and  more  definite  elaboration 
of  the  outline^. 

12.  Tacitus  wrote  about  a  century  and  a  half  after  Caesar. 
During  this  period  the  Romans  had  been  constantly  in  collision 

*  See  Waitz,  Deutsche  VerfiBwsungs-Greschichte,  i.  355-357.  Bethmaim- 
Hollweg,  Civilprocess,  iv.  93.  KoDrad  Maurer,  Kritische  Ueberechau, 
ii.  418. 

^  On  the  relation  between  Caesar  and  TacituB  in  this  point  see  2«eiz88, 
Die  Deutschen  und  die  Nachbarstamme,  pp.  53  sq.;  Betmnann-Hollw^, 
Civilprocess,  iv.  71,  72. 
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with  Uie  Qermans,  and  the  knowledge  they  now  possessed  of  TheGer- 
them  most  have  been  direct,  abundant,  and  explicit.     The  Ger-  lbK»tus. 
mania  is  an  inestimable  treasury  of  facts  and  generalisations, 
but  it  is  not  without  many  serious  difficulties ;  arising  partly 
from  the  different  stages  of  ciyilisation  and  political  organi- 
sation  which   they  must  be   supposed  to  have  reached.     In  11 
attempting  to  compress  into  a  general  sketch  the  main  features  ] 
of  90  large  a  family  of  tribes,  the  historian  is  scarcely  able  to 
aroid  some  inconsistencies ;  and  it  is  po88ible  that  his  eye  was 
caught  in  some  instances  rather  by  the  points  in  which  German 
institutions  were  contrasted  with  Roman  ones\  than  by  those 
which  expressed  their  essential  character.     But  of  the  general 
iaithfulness  of  the  outline  we  have  no  doubt :  the  little  inconsis- 
tencies of  detail  serve  to  preserve  additional  facts ;   and  the 
generality  of  statement  enables  us  to  obtain  the  idea  of  the 
common  Germanic  system,  which  is  approximately  true  of  it 
at  every  stage  of  its  early  development,  although  there  may 
sever  have  been  a  time  at  which  the  whole  description  in  its 
exact  details  was  true  of  any  portion  of  it. 

Germany  as  described  by  Tacitus  was  a  vast  congeries  of  P^7»»<^^" 
tribesy  indigenous  and  homogeneous  throughout :  speaking  the  uQityorti 
same  language,  worshipping  the  same  gods ;    marked  by  com-  rac©». 
mon  physical  characteristics  and  by  common  institutions,  but 
having  no  collective  name  in  their  own  tongue  and  no  collective 
oiiganisation'.     They  were  singularly  free  firom  the  commixture 
of  blood  with  foreign  races  ;    their  primitive  traditions  and 
mythology  were  altogether  their  own.     They  had,  as  in  Caesar's 
time,  iiieir  own  breeds  of  cattle,  and  their  only  wealth  was  the 
possession  of  herds'.      Money  and  merchandiBC  were  of  little 

*  No  one  now  believes  the  Germania  to  be  a  satire  on  Rome,  as  was 
fxioe  the  case.  Waifez,  Deutsche  Yerfassungs-Gescbichte*  i.  21.  See  also 
Croizoi,  Civilisation  in  France  (ed.  Hazlitt),  i.  418. 

'  Tac.  Germania,  cc.  1-3.  On  the  origin  of  the  name  Germania  see  Waitz, 
D.  V.  G.  i.  24 ;  be  rejects  all  Grerman  derivations,  and  concludes  t^vit  it  is 
originaUy  Gidlic,  the  name  given  (as  T^tus  indicates)  by  the  Gauls  first 
-to  tise  Tongri  and  afterwards  to  all  the  kindred  tribes.  The  menning  may 
1m  eilher  'good  shouters*  (Grimm,  Geschichte  der  J>eutschen  Sprache,p.  787), 
cr^  aeoording  to  other  writers,  *  East-men  *  or  '  neighbours.' 

*  ^^  Germ.  c.  5  .  Caesar,  de  Bello  (jkhllico,  vi  36 ;  Grimm.  Gescbichte 
Sat  2>e«ttetK!D  Spnohe,  pp.  28-42. 
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jSmon  account  with  them.  They  had  no  cities,  nor  even  streets  in 
}nmn  lift,  their  villages ;  their  huildings  were  rudely  put  together  from 
rough  undressed  materials^.  Their  chastity  and  regard  for 
marriage,  the  plainness  and  simplicity  of  their  dress,  their 
general  temperance  and  sobriety,  are  still  strongly  marked.  In 
most  of  these  points  there  is  no  difference  between  the  accounts 
of  the  two  great  historians ;  but  in  the  time  of  Tacitus  the  love 
of  hunting  has  declined,  and  the  warriors  spend  the  seasons  of 
peace  in  lazy  enjoyment^;  they  have  begun  to  use  wine  and 
that  not  in  moderation,  and  they  have  become  inveterate^  and 
business-like  gamblers'.  Agriculture  of  a  simple  description, 
and  for  the  growth  of  wheat  only,  would  seem  to  have 
increased ;  and  the  freemen  and  slaves  alike  have  settled 
homes.  Local  organisation,  too,  is  either  much  more  largely 
developed,  or  forms  a  more  prominent  part  of  the  general 
description. 

It  would  be  rash  to  affirm  that  these  latter  particulars  prove 
a  definite  progress  in  civilisation  since  the  days  of  Caesar ;  but 
in  some  respects  such  an  advance  was  a  necessity.    The  increase 
of  population   and   the   extension   of  settlements   involve    the 
diminution  of  the  number  of  animals  of  chase,  and  may  account 
for  the  disuse  of  hunting  and  the  absolute  necessity  of  enlarged 
agriculture.      The  continuous  struggle  with  the  Romans  may 
account  alike  for  the  creation  of  a  more  purely  military  epmi 
among  the  warriors,  and  for  the  misuse  of  their  scarce    and 
ungrateful  seasons  of  leisure.   But  further  than  this  it  is  scarcdy 
safe  to  go  ;  and  it  is  unadvisable  to  undervalue  the  quantum  of 
civilisation  which  had  been  attained  in  the  time  of  Caesar,  in 
order  to  point  more  graphically  the  bearing  of  Tacitus's  enco- 
mium^.    With  all  the  drawbacks  he  mentions,  there  can  be  no 
doubt  that  the  general  tone  of  society  and  morality,  so   far  as 
he  knew  it,  was  far  higher  in  Germany  than  at  Bome,  *  plii9- 
que  ibi  boni  mores  valent  quam  alibi  bonae  leges'.'     It  is,  bow- 

*  Tao  Germ.  c.  i6.  *  Ibid.  cc.  15,  22.  •  Ibid.  c.  34. 

*  Niebuhr  thought  that  the  Germans  of  Tacitu8*8  time  were  not  more 
tincivilised  than  the  Westphalian  and  Lower  Saxon  peasants  of  liis  own 
tiiBO.  Waitz,  Deutsche  Yerfassungs-Geschichte,  i.  29;  Bethmann-Hollwcg, 
Civilprocess,  iv.  71,  72.  *  Tac.  Germ.  c.  19. 
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eTer,  on  points  of  social  and  political  organisation  that  our 
greatest  debt  to  Tacitus  is  owing. 

13.  Although  the  pursuit  of  atfriculture  ia  no'Wf  general,  the  ^"JJJ" 
w^th  of  the  Germans  consists  chiefly  if  not  solely  in  their  wndT 
berda  of  cattle  :  for. these  the  vast  tracts  of  forest  and  unen- 
closed land  afford  abundant  pasturage,  and  for  the  purpose  of  ^ 
pasturage  no  particular  appropriation  of  the  soil  is  needed.     The  i 
wide  forests  and  untilled  plains  are  common  property.    But  there 
18  not  yet  apparently  any  separate  ownership  even  of  the  culti'  j 
vnted  land.     True,  we  read  no  longer  of  the  annual  migrations- 
of  families  or  small  conmiunities  from  one  portion  of  the  territory 
of  the  tribe  to  another.     The  village  settlements  arfi  permaneniL  Character 
aad  the  dwellings  substantial  and  extensive.     But  the  arable  settJementi 
land  is  occupied  by  the  community  as  a  body,  and  a^lotmentfl, 
diaqged  annually,  are  asaigpftff  i^  the  sftveyftl  freemen  according 
to  their  estimation  or  social  imp^rt^pc^^^     The  extent  of  waste 
land  prevents  any  difficulty  in  the  supply  of  divisible  area. 
The  arable  area  is  changed  every  year,  and  there  is  abundance 
o?w* ;  for  they  do  not  attempt  to  utilise  by  labour  the  whole 
productive  power  or  extent  of  the  land,  in  planted  orchards, 
divided  meadows,  or  watered  gardens;  the  only  tribute  levied 
on  the  soil  is  the  crop  of  com'. 

Still,  piajpeEty-in  land  can  scarcely  be  said  to  be  altogether  Several 
3^nosf»V-  The^villaffers  choose  places  for  their  homesteads  as  ESS, 
^  supply  of  water,  wood,  or  pasture  tempts  them.     Their 

'  Tic.  Germ.  c.  26.  *  Agri'pro  numero  cultorum  ab  universis  in  vices  {al. 
rieis)  occnpttntur,  qaos  mox  inter  se  secundum  dignationem  partiuntur.* 
If  tlie  reading  '  in  vices '  be  retained  and  the  annuaJ  cbaoge  of  allotment 
be  nndeTstood,  this  passage  must  be  translated,  *  The  fields  are  alternately 
oecapled  by  the  whole  body  of  cultivators  according  to  their  nimiber,  and 
thate  they  afterwards  divide  among  themselves  according  to  their  individual 
dignity.'  But  Dr.  Waitz  prefers  to  read  vitiB,  and  to  understand  the  state- 
meat  as  referring  to  inituJ  occupation ; — *  The  lands  are  occupied  by  the 
odlective  townships  according  to  the  number  of  cultivators,  and  these  they 
aitarwards  divide  among  themselves  (the  cultivators)  according  to  their 
£gB^.'  The  passage  is  confessedly  one  of  great  difficulty.  See  for  an 
aeoouol  of  the  very  numerous  interpretations  Waitz,  D.  Y.  G.  i.  132-137. 
Sie  also  G.  L.  von  Maurer,  Binleitg.  pp.  5,  6. 

•  !3Cae.  Germ.  c.  26.  *  Arva  per  aunos  mutant  et  superest  ager.'  Se« 
Simlie,  Saxons,  i.  40,  and  p.  1 5  above.  '  Tac.  Germ.  c.  36. 

^•IMvate  possession  of  land  is  regarded  as  introduced  after  the  Volker- 
(Bethmann-Hollweg^  OivUprocess,  iv.  15)  and,  in  regions  not 

C  2 
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buildings  are  not  crowded  upon  one  another' :  in  collective 
villages  or  in  solitary  farmsteads  each  man  has  his  own  house 
and  a  space  of  ground  surrounding^Tt:^  Even  il'^isarrange- 
ment,  as  Tacitus  states,  is  the  result  of  their  dislike  of  neighbours 
or  of  their  fear  of  fires,  it  is  unnecessary  to  limit  it  by  such 
considerations :  the  homestead  of  the  rich  and  poor  freemen 
alike  must  have  included  granaries,  cow-houses,  and  stack-yards'. 
And  in  this  no  one  but  the  owner  could  have  any  right.  It  is 
possible  that  it  contained  land  enough  to  furnish  hay  for  the 
winter,  for  Tacitus  mentions  no  annual  re-apportionment  of 
meadow-ground,  although  it  is  more  probable  that  that  was 
allotted  on  the  same  principle  as  the  arable.  But  on  any 
hypothesis  the  freeman  had  complete  and  several  property  in 
his  homestead;  he  had  a  definite  share  in  the  arable  field, 
annually  assigned  by  the  community  itself,  varying  in  situation 
and  quality,  but  permanent  in  every  other  particular ;  and  he 
had  an  undefined  but  proportionate  right  to  the  use  of  the 
common  woods  and  pastures'. 

In  this  very  general  statement  it  may  be  thought  that  a 
distinct  advance  may  be  traced  on  the  land  system  described 
by  C^fisai:;  the  nomad  stage  has  ceasedl  the  communitiea  have 
settled  seats  and  each  man  his  own  home.  It  is  however 
uncertain  whether  the  tribes  which  Caesar  describes  as  nomad 
are  the  same  as  those  which  Tacitus  describes  as  settled  ;  it  has 
been  contended  that  Caesar  misled  Tacitus  and  that  Tacitus 
misunderstood  Caesar.  But  the  mere  interpretation  of  the  rela- 
tion between  the  two  authors  does  not  affect  the  material  truth 
of  Tacitus's  picture.    The  memberofjb^  .cnmmnnifjcjlftd^i^&xed 

affected  by  that  change,  as  a  deTeiepment  consequent  on  tbe  improvemeDts 
ofai^cnlture.and  strictly  regulated  by  jealous  custom.  Bethmann-Hollw^, 
Civilprocees,  iv.  i6 ;  G.  L.  von  Maurer,  Einleitg.  pp.  93  sq. ;  Palgrave,  Ohsl- 
raonwealth,  pp.  71,  93,  &o. 

^  Tao.  Germ.  c.  16.  The  bouses  in  the  villages  are  separated  from  one 
another;  other  houses  are  bfuilt  apart  wherever  the  settler  ohooseB  :  the 
difference  between  the  village-life  and  the  separate  fiirm-life  alr^y  appear- 
ing.    Wftitz,  D.V.G.  i.  108-110. 

*  See  Waitz,  D.  V.  G.  i.  1 13.  Tacitus  (Germ.  c.  16)  mentions  subtenratieMi 
storehouses. 

■  Waitz,  D.  V.  G.  i.  1 15-118;  G.  L.  von  Maurer,  Einleitg.  pp.  I3S>~*5^ 

*  Waite,  D.V.G.  i.  33. 
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^are  of  a  changing  area  of  cultiyated  land,  a  proportionate 
share^n"  the  Cotamon  pasmr^g*^,  ft"H  ^  >i<jpfift  ar^  >inTTnAc|^><i#l 
gfhisownL- 

14.  But  was  this  absolute  equality  in  the  character  of  the  iHfferenet 

hold  on  land  a  sign  of  social  equality  in  other  relations  of  life  1  . 

Although  there  is  apparently  no  difference  in  the  political  status 
of  air  the  fully  qualified  freemen,  there  are  unmistakable  grades  of 
class  and  rank.  There  are  distinctions  of  wealth,  although  wealth 
consists  of  cattle  only.  There  are  distinctions  of  blood,  some 
are  noble  and  some  are  not;  and  of  status,  there  are  nohtles^ 
ingeTmif  Ubertiy  and  strvi  \  There  is  further  a  distinct  array  of 
official  personages,  princijtes,  cUices,  sacerdotes,  reges^.  Of  these 
differences,  that  based  upon  wealth  does  not  require  discussion, 
except  so  &r  as  it  implies  a  pre-eminence  which  would  be 
marked  by  a  larger  allotment  of  arable  land,  and  the  possession 
of  a  larger  homestead.  Tacitus,  in  the  obscure  passage  in  which 
he  describes  the  apportionment  of  the  land,  mentions  the  (Hg- 
fuUio^  or  estimation  of  the  individual,  as  one  of  the  principles 
of  partition.  The  annual  re-allotment  involves  an  equality  of  Possible 
subdivisions,  but  do^  ni^fc  pre^lii^i^  the  possibility  of  two  or  allotment) 
more  subdivisions  being  assigned  to  the  same  person.  The 
wealth  in  cattle  involves  of  necessity  a  proportionate  enjoyment 
of  pasture  and  meadow,  and  the  employment  of  servile  cultiva- 
tors implies  an  inequality  in  the  shares  of  the  arable  which  they 
eoltiTute  for  their  respective  masters.  And  the  privilege  which 
€^  necessity  is  granted  to  the  rich  man,  can  scarcely  be  withheld 
from  the  nobleman  or  magistrate  who  may  demand  it,  if  he  pos- 
868668  servants  enough  to  cultivate  a  larger  share  than  that  of  the 
simple  freeman.  T^f  thf  i"«>q"«1i«^^ift«^  jp  t^^use  or  possession  of 
the  land  involve  no  inequalities  in  social  and  iwliticalnghte*, 

^  The  whole  property,  homestead,  arable  and  pasture  together,  bore  the 
luoae  of  Evhe^  hoba,  iu  Germany  ;  and  was  the  higid,  terra  familiae,  man- 
sas,  caMttte  or  hide  of  the  Anglo-SaxoDa.  G.L.  von  Maurer,  Einleitg.  pp. 
126-134. 

*  Tic.  Germ.  cc.  7,  24,  25,  44  ;  Grimm,  EechtsaJterthlimer,  pp.  327,  308. 

*  Tac.  Germ.  cc.  7,  10,  11, 14,  &c. 

*  Ibi^  0.  26 ;  dignitaiem  is  Grimm's  reading ;  dignationem,  the  common 


»  Wi^jbE,  D- V.  G.  i.  218.    Kemble  (Saxons,  i.  1^5)  seems  to  confound 
tbe  nMU9  with  ^tprvnct]^.    See  too  Grimm,  R.  A.  p.  280. 
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iracter         The  distinction  between  the  nohiles  and  the  ingenui  must  be 
•iiity.       taken  in  its  ordinary  sense :   tf^^jiQbility  can  be  only  that  of 
deacent-fiitherfrom  ancient  kings,  or  from  the  gods^^rfrom  the 
great  benefactors  and  military^leadersof  the  race^.     It  is  on^e 
ground  of  nobility  that  the  kings  are  chosen  in  the  tribes  that 
have  adopted  a  monarchical  government* ;  pre-eminent  nobility, 
like  great  age,  entitles  a  man  to  respectful  hearing  in  the  tribal 
councils,  and  to  special  rank  in  ihe^omitatiis  of  the^magistrate 
to  whom  he   attaches  himself ;   but   it   confers   no   political 
privilege,  it  involves  no  special  claim  to  the  office  of  magistrate 
or  leader  in  war*,  or  to  the  right  of  having  a  comitatus  or  fol- 
lowing such  as  belongs  to  the  magistrate.     The  mgenuiis  or 
simple  freeman  is  in  every  point  except  dgy^Qt  the  equal  of  the 
noble.    But  it  may  be  questioned  whether  freedom  or  nobility  of 
birth  implies  in  itself  the  possession  of  political  rights.    The  young 
men  &re,  until  they  are  admitted  to  the  use  of  arms,  members  of 
the  family  only,  not  of  the  state*.     When  they  come  to  years  of 
discretion,  and   the  voice  of  the  nation  permits  it,  they  are 
formally  invested  with  a  shield  and  spear  either  by  the  magis- 
trate, or  by  father  or  kinsman,  in  the  assembled  Council.     This 
investiture,  or  emancipation  as  it  may  be  deemed,  may  entitle 
them  to  an  honourable  place  in  the  host,  but  scarcely  to  a  voice 
in  the  Council  until  they  have  obtained  by  inheritance  or  allot- 
ment their  share  in  the  common  land  ^: 
eed-         On  this  point  however  Tacitus  is  silent.    Nor  can  we  discover 
from  his  words  whether  the  Uberti  or  fregdmen,  whom  he  men- 
tions as  constituting  an  importantjeleqienf  in  the  tribftg  that 
are  ^ovemelMbylgagalr  possessed  more  than  merely  personal 

*  Bethmann-Hollwe^,  Civilprooess,  iv.  85.  Cf.  Tac.  Germ.  c.  13,  *  magna 
patrum  merita.*     Waitz,  D.  V.  G.  i.  189-19 1  ;  Grimm»  R.  A.  pp.  265  sq. 

*  Tac.  Germ.  c.  7.  *  Ibid.  00.  1 1,  13. 

*  Yot  most  of  the  principes  mentioned  in  Tacitus  are  of  noble  birth : 
hence  it  is  argued  that  nobility  gave  a  presumptive  if  not  exclusive  claim 
to  office.  See  Betbmann-Holiweg,  Civilprocess,  iv.  90.  Waita,  D.  "V.  G- 
i.  221,  maintains  that  there  is  no  such  connexion,  and  it  caanot  be 
proved. 

'  Tac.  Germ.  c.  13.     'Ante  hoc  domus  pars  videntur,  mox  reipubHoae.' 

*  Waitz,  D.  V.  G.  i.  323,  324  ;  Sohm,  Frankische  Reicha-  una  Geriditfi* 
verfassung,  pp.  545-55^- 

'  Tac.  Germ.  c.  25.    Cf.  Waitz,  D.  V.  G.  i.  1 74. 
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freedcmi.     Tt   is  most  improbable  on  aU   analogies   that  they 

possessed  any  political  rights. 

The  nnfree  or  servile  class  is  divided  by  Tacitus  into  two* :  Theserv 

,  classes. 

one  answering  to  the  coloni  of   Roman  civilisation,   and    the 

other  to  slaves.     Of  tha  fnrmfiir  ftn^^  "^""  ^fff  fl  h^ii^i^  fif^^  hr^xn'^ 

of  his  own.     He  pays  to  hja  In^  ft  giinTitity  of  com,  of  cattle,  or 

of  clothing;  he  must  therefore  hold  land  on  which  to  grow  the 

corn  and  feed  the  cattle,  and  this  land  is  of  course  a  portion 

of  his  lord's.     Possibly  the  more  dignified  and  richer  freemen 

cultivate  all  their  lands  by  these  means  ;  but  if  the  analogy  with 

the  £oman  coloni  holds  good  ',  the  servtis  is  personally  free  except 

in  relation  to  his  lord  and  his  land,  neither  of  which  hft  nan 

fqmke.     His  condition  is  not  a  hard  one ;  he  is  very  rarely  The  cult 

beaten  or  forced  to  labour ;  but  if  his  lord  kill  him,  as  sometimes 

may  be  done  in  passion,  it  is  done^with  impunity ;  no  satisfaction 

can,  it  would  seem,  be  i-ecovered  by  his  family.    The  origin  of  this 

servile  class  may  be  found  in  the  subjugation,  by  the  tribe,  of  the 

former  occupiers  of  the  land ;  %^  process  which  in  the  nomadic 

and  warlike  phase  of  public  life  that  had  now  passed  away,  must 

have  been  by  no  means  uncommon,  and  which  may  have  even 

created  a  subject  population,  cultivating  the  land  of  the  tribe  in 

immediate  dependence  on  the  state  or  king.     There  is  no  reason 

to  suppose  that  the  depressed  population  were  other  than  German 

in  origin,  although  of  comrse  unconnected  by  any  tribal  tie  with 

their  masters.     Even  the  sons  of  the  poorer  freemen  may  be 

supposed  to  have  taken  service  as  cultivators  under  the  richer 

men  or  on  the  public  lands. 

The  second  class  of  servi  contained  those  who  had  lost  their  The  slav 

^eedom  by  gambling  ;  possibly  also  prisoners  of  war :  of  penal 

servitude  there  is  no  distinct  trace.     This  cannot  have  been 


*  Tac.  Germ.  cc.  34,  35  ;  Grimm,  R.  A.  pp.  300,  301 ;  G.  L.'von  Maurer, 
Hofrerfft  sg.  i.  5  sq. 

*  Savig^y  has  collected  and  arranged  all  the  materials  for  the  history  of 
the  eolonua  in  a  paper  translated  in  the  Philological  Museum,  ii.  117  :  he 
fsarefoUy  points  out  that,  notwithstanding  a  close  analogy,  there  is  no  his* 
torical  oonnezion  whatever  between  the  Roman  coloni  wid  the  German 
wr6i;  pp.  144, 145.  See  also  Waitz,  D.  V.  G.  i.  175  sq.  G.  L.  von  Maurer, 
BotnAaag,  i  27-37,  385-387. 
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a  li^-ge  body :  tfee  gamblers  were  generally  sold,  the  possession 
of  such  victims  being  no  credit  to  the  owner '. 

The  prmcvpes,  or  official  magistracy,  have  of  course  pre-emi- 
nence in  dignity  and  privilege.  They  are  elected  in  the  national 
assemblies,  and  receive  a  provision  in  the  shape  of  voluntary 
offerings  or  distinct  votes  of  corn  and  cattle,  made  by  the  state 
itself.  Such  votes  imply  the  existence  of  some  state  domain  or 
public  land,  the  cultivation  of  which  must  have  been  performed ' 
by  servi  or  coloni  ;  and  the  natural  tendency  of  such  an  arrange- 
ment would  be  to  annex  some  portion  of  the  territory  as  an  offi- 
cial estate  to  the  dignity  of  the  princeps.  It  is  clear  that  it  had 
not  reached  this  stage  in  the  age  of  Tacitus'.  Outside  of  his 
official  authority,  the  chief  or  only  privilege  of  the  princes  was 
the  right  of  entertaining  a  comitatus\ 

This  was  a  body  of  warlike  companions,  who  attached  them- 
selves in  the  closest  manner  to  the  chieftain  of  their  choice. 
They  were  in  many  cases  the  sons  of  the  nobles  who  were  ambi- 
tious of  renown  or  of  a  perfect  education  in  arms.  The  princeps 
provided  for  them  horses,  arms,  and  such  rough  equipment  as 
they  wanted.  These  and  plentiful  entertainment  were  accepted 
instead  of  wages  *.  In  the  time  of  war  the  comites  fought  for 
their  chief,  at  once  his  defenders  and  the  rivals  of  his  prowess. 
For  the  princeps  it  was  a  disgrace  to  be  surpassed,  for  the  comites 

'  Tac.  Germ.  c.  24. 

•  *  EUguntur  in  iisdem  conciliis.*  Tac.  Germ.  c.  12.  *  Mos  est  civitatibus 
ultro  ac  yiiitim  conferre  principibus  quod  pro  honore  aoceptum  etiam  neoe»- 
Bitatibus  subvenit.'  Ibid.  c.  15.  This  is  the  origin  of  the  naiuralia  of  the 
Frankish,  and  perhaps  of  the  feonu-ftiltiini  of  the  Anglo-Saxon^  kings. 
Kenible,  Saxons,  ii.  31. 

3  Waitz,  D.V.  G.  i.  ^55. 

*  Whether  the  right  of  comitatua  was  attached  to  the  office  of  king  and 
princeps  is  a  matter  of  dispute ;  Bethmann-HoUweg,  Civilprocess,  iv.  93, 
Wait/.  (D.  V.  G.  i.  228-2.^7)  regards  it  as  exclusively  so.  Konrad  Maurer, 
arguing  that  in  early  stage  of  society  the  companions  and  free  servants  of 
the  princeps  would  be  the  same,  inclines  to  regard  the  comites  of  the  princeps 
fvs  corresponding  with  the  servants  of  private  persons.  Krit.  Ueberscbau, 
ii.  396-403.  However  this  may  be»  it  is  enougn  for  our  purpose  to  remark 
that  it  was  only  the  princeps  who  could  give  a  public  status  and  character 
to  his  comites, 

^  *  Nam  epulse  et  quanquam  incompti,  largi  tamen,  apparatus  pro  atipendio 
cedunt.*  Tac.  Germ.  c.  14.  The  warhone  and  spear  were  the  gift  of  th« 
princeps  and  the  origin  of  the  later  heriot. 

f  *  Principes  pro  victoria  j>ugnant,  comites  pro  principe.*  Tac.  Germ,  c  1 4. 
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it  was  a  discrace  not  to  equal  the  exploits  of  their  leader,  and  Tieof  thj 
perpetual  in&my  to  retire  from  the  field  on  which  he  Iwui  fallen.  ^Htyxps. 
They  were  bound  by  the  closest  obligation  to  defend  and  protect 
him,  and  to  ascribe  to  his  glory  their  own  brave  deeds*.  In  the 
body  thus  composed,  there  were  grades  of  rank  determined  by  the 
judgment  of  the  prirteeps* :  and  a  high  place  in  the  comitatus 
was  an  object  of  ambition  to  the  noble  youth  just  as  much  as 
the  possession  of  a  numerous  and  spirited  body  of  retainers  was 
to  his  patron ;  who  found  that  his  dignity,  strength,  glory,  and 
security  depended  in  no  small  degree  on  the  character  of  his 
foUowers.  The  princeps  who  entertained  such  a  company,  was 
renowned  both  abroad  and  at  home  ;  he  was  chq^en  to^  represent 
his  nation  as  ambassador ;  he  was  honoured  with  special  gifts ; 
and  sometimes  the  terror  of  his  name  would  put  an  end  to  war 
before  blood  had  been  shed.     War  was  the  chief  if  not  the  sole  Their  em 

ploy  men  t 

employment  of  the  eomiUs :  when  there  was  peace  at  home,  the 
youth  sought  opportunities  of  distinguishing  and  enriching  them- 
selves  in  distant  warfere.  In  the  times  of  forced  and  unwelcome 
rest  they  were  thoroughly  idle  ;  they  cared  neither  for  farming 
nor  for  hunting,  but  spent  the  time  in  feasting  and  sleeps  The 
eomitaius  is  one  of  the  strangest  but  most  lasting  features  of 
iearly  civilisation,  partly  private  and  partly  public  in  its  character, 
and  furnishing  a  sort  of  supplement  to  an  otherwise  imperfect 
otganisation.  The  strong  and  close  bond  of  union  thus  described 
by  Tacitus  can  scarcely  be  the  same  institution  as  the  voluntary 
and  occasional  adhesion  to  a  military  leader,  which  Caesar 
meatioiis  in  connexion  with  the  aggressive  ^peditions  of  his  own 
time^;  but  the  one  may  have  grown  out  of  the  other.     Glory 

*■  Tac  Germ.  c.  14.  *  Saa  quoque  fortia  facta  gloriae  ejus  assignare  praeci- 
pomn  filicTameotum  est.*  Waitz  understandB  this  to  imply  an  actual  oath. 
I>.  V«ffiiMg8.-Gesch.  i.  347. 

*  Tac  C^erm.  cc.  1 3, 1 4.  The  difficult  passage '  Insignis  nobilitas  aut  magna 
ptttram  merita  principis  dignationem  etiam  adolescentulis  assignant'  is 
<  iiimiiwatsil  on  at  great  lengfth  by  Waitz,  D.  V.  G.  i.  260-270 ;  and  Sohm, 
Fr.  ft»€kT.  pp.  555-558 ;  both  of  whom  give  a  transitive  sense  to  dignatio- 
ntm*  SjomUe  translates  *  principis  dignationem  assignant,*  *  give  the  rank  of 
jmiawn'    8&xons,  i  166. 

*  Taot.  6erm.c.  15 :  a  passage  which  does  not  refer  exclusively  to  the  eomUes, 

*  Gmmt,  de  Beilo  Galileo,  vi.  33  ;  above,  §  11.  The  idea  of  Sybel  and 
gtfieni  that  Caesar  describes  an  earlier  form  of  the  institution  is  rejected  by 
Wfttt2,D.  V.  G.  i.  357  ;  K.  Maurer,  Krit.  Ueberschau,  IL  418. 


ca^ 
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L  and  booty  seem  to  have  been  the  chief  end  of  the  expeditions 

[  organised  by  both,  and  the  tie  of  personal  honour  and  attach- 

ment the  common  bond ;  but  in  Caesar*8  account  the  leadership 
is  not  restricted  to  the  official  magistrate,  and  the  engagement  of 
the  follower  is  for  a  single  campaign  only.  That  the  gelation  to 
the  princeps  implies  personal  dependence  is  clear  :  no  one  need 
blush,  says  Tacitus,  to  be  seen  among  the  conittes^ ;  but  the  fact 
that  it  was  necessary,  from  the  Boman  point  of  view,  to  say  so 
involves  of  necessity  some  idea  of  diminution  of  status.  It  may 
be  questioned  whether  any  one  in  this  relation  would  be  regarded 
as  fully  competent  to  take  part  in  the  deliberations  of  the  tribe, 
but  it  is  scarcely  reasonable  to  suppose,  as  has  been  sometimes 
maintained,  that  a  position  of  so  much  honour,  and  so  much 
coveted,  could  only  be  obtained  by  the  sacrifice  of  freedom*.  But 
the  importance  of  the  comitatus  lies  mainly  in  the  later  history, 
.  and  in  its  bearing  on  kindred  but  distinct  developments. 

le  priests.  Of  the  priests  of  the  German  races  we  learn  little  more  from 
Tacitus  than  that  they  formed  a  distinct  class  of  .men  who  pre- 
sided at  the  sacrifices,  took  the  auspices  for  public  undertakings, 
proclaimed  silence  in  the  assembly,  and  in  the  name  of  the  god  of 
war  discharged  the  office  of  judge  and  executioner  in  the  host'. 

It  is,  however,  in  relation  to  the  administration  of  government 
that  the  notices  of  the  Germania  have  their  greatest  value. 

le  tribal         15.  There  waa  not  in  the  time  of  Tacitus,  any  more  than  in 

iistitution.    ,  -    ^  ^       ,     .    .  . 

that  of  Caesar,  any  general  centre  of  admmistration,  or  any 

federal  bond  among  the  several  tribes.     Each  had  a  constitution 

of  its  own.     In  some  there  was  a  king  with  kindred  nobility 

and  of  course  a  personal  comitatv^Sy  the  patron  of  freedmen  and 

»yaity.       scrfs*.     But  the  king  was  by  no  means  vested  with  irresponsible 

*  Tac.  Germ.  c.  1 3.    *  Nee  rubor  inter  comites  aspici.* 

*  This  seems  to  be  Kemble's  view ;  Saxons,  i.  1 73 ;  'it  is  clear  that  the 
idea  of  freedom  is  entirely  lost,'  being  replaced  by  that  of  honour.  It  is 
entirely  rejected  by  Waitz,D.V.  G.  i.  348,  and  K*  Mauror,  Krit.  Ueberschaa, 
ii.  394. 

'  Tac.  Germ.  cc.  7,  10,  11.    Waitz,  D.V.G.  i.  257,  258. 

*  Tac.  Germ.  cc.  7,  25.  The  essence  of  German  kingship  was  not  in  the 
command  of  the  host*  or  in  the  leadership  of  a  comiiatuSt  or  in  the  imion  of 
several  tribes  under  one  sceptre,  or  in  an  authority  more  efficient  than  that 
of  the  princeps ;  but  in  its  hereditanr  character,  or  in  the  choice,  by  thift 
people,  of  a  i-uler  from  a  distinct  family.    Waitz,  D.  V.  G.  i.  288-29, 
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or  unlimited  powers*.  He  was  elected  from  the  body  of  the  Limited 
nobles,  for  strictly  hereditary  succession  was  confined  to  private  royalty. 
property :  he  had  not  the  sole  command  in  war ;  that  was 
engrossed  by  the  duces,  who  also  owed  their  position  to  election, 
determined  by  the  renown  they  had  already  earned,  and  sustained 
by  the  willing  obedience  of  their  companions  in  arms'.  He  might 
take  a  leading  part  in  council,  but  others  qualified  by  age, 
nobOity,  honour,  and  eloquence  had  a  not  inferior  claim  to  be 
heard ^.  He  received  a  portion  of  the  fines  imposed  in  the  courts 
of  justice,  but  he  did  not  appoint  the  judges^.  His  position  was 
digniGed  and  important,  as  impersonating  the  unity  of  the  race 
and  implying  a  dominion  more  extensive  than  that  held  by  the 
other  non-monarchdcal  communities ;  but  unless  he  were  person- 
ally endowed  with  the  gifts  or  reputation  of  a  military  leader,  it 
could  be  one  only  of  simple  honour.  There  was  no  such  relation 
between  him  and  the  principes^  as  there  was  between  the  prin- 
cipes  and  their  eomites:  the  prindpes  fought  not  for  him,  but  for 
victory,  and  the  only  treason,  except  that  which  consisted  in  the 
betrayal  of  the  voluntary  tie,  waB  that  which  was  committed 
against  the  nation*. 

We  may  understand  that  a  tribe  which  had  adopted  monarchy 
must  gradually  have  modified  these  conditions;  that  a  king 
strong  enough  to  maintain  his  position  at  all,  must  have  gathered 
the  chiefs  of  the  land  into  a  comdtatus  of  his  own ;  but  there  is 
DO  sign  as  yet  that  this  was  done  :  nor  is  there  any  indication 
that  the  king  exercised,  except  in  the  case  of  auguries  ''j  any  such 

K;  Manrer,  Krit.  Ueberschan,  ii.  419-4^.?*    This  hereditary  character  is  ab- 
aohitely  ioconsisteDt  with  the  supposition  that  royalty  originated  in  the 
eomitatus :  and  is  in  distinct  contrast  with  the  elective  principle  applied  in 
.   the  case  of  the  prmcipes. 

^  Tac.  Germ.  c.  7.    '  Nee  regibns  infinita  aut  libera  potestas.' 

*  *  Daces  ex  virtute  sumnnt .  .  .  et  duces  exemplo  potius  quam  imperio  .  .  . 
pracsont.'  Tac.  Germ.  c.  7.  Waitz  however  maintains  that  the  king  was  the 
regular  general  for  the  monarchic  tribes;  I).  Y.  G.  i.  310  sq. 

»  Tac.  Germ.c.  11. 

^  *  Pars  malctae  regi  vel  <nvitati,  pars  ipsi  qui  vindicatur  vel  propinquis 
silts  «ziK>lvitur.'    Ibid.  c.  12. 

•  Kor  were  the  nobiles  the  king's  comttatus:  but  the  question  belongs  to 
. »  hater  stage.    Waitz,  D.  Y.  G.  i.  365  sq. 

"  Vl    ♦  •Froditores  et  transingas  arboribus  suspendunt,'  &c.    Tac.  Germ.  c.  i a. 
SS;  '  BAL  c.  10. 
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sacerdotal  influence  as  in  ancient  times  might  be  supposed  to  con- 
sole a  sovereign  whose  power  bore  no  proportion  to  his  dignity.  But 
it  is  not  easy  to  argue  with  certainty  from  the  words  of  Tacitus, 
that  those  tribes  in  which  the  power  and  pre-eminence  of  the /?r%n- 
cipw  were  of  so  great  importance,  were  really  subject  to  kings  at  all  j 
central  For  a  very  large  proportion  of  the  tribes  dispensed  altogether 
I  was  ill    with  royalty  :  the  state  or  clvttas  ^  was  a  sufficient  centre,  and 

rivita*  .  .  .  . 

!ther       the  tie  of  nationality  a  sufficient  bond  of  cohesion.     In  these 

larchic         .11  •     y-«  »       ".  .      .  •        i  •        1 

ot.  still,  as  m  Caesars  time,  the  prtnchpes  chosen  m  the  national 

councils  acted  independently  of  one  another  in  peace,  and  in  war 
obeyed  the  leader  whose  valour  marked  him  out  for  election. 
Under  this  system  the  state  received  the  portion  of  the  mulcts 
which  in  the  monarchies  fell  to  the  king  *  :  there  is  no  evidence 
that  the  election  of  the  principea  was  influenced  by  the  here- 

principa  ditary  principled    or   that  their  status  involved  any   of  the 

10  lion-  -,  Ti  i»i»i         ••-111 

larchic  honours  of  royalty.  In  the  monarchical  tnbes  it  is  probable 
that  the  king  may  have  gradually  appropriated  the  powei-s  and 
honours  of  the  jrnncipeSf  but  in  the  non-monarchical  ones  there  is 
nothing  to  show  that  the  principes  were  more  than  the  elective 
magistrates  of  free  and  kindred  communities. 

central        16.  Under  both  systems  the  central  power  was  wielded  by  the 

iinbly  of  . 

chnt<u,K  national  assemblies.     These  were  held  at  fixed  times,  generally 

lering  of  ... 

host.  at  the  new  or  full  moon  \  There  was  no  distinction  of  place ' :  all 
were  free,  all  appeared  in  arms.  Silence  was  pix>claimed  by  the 
priests,  who  had  for  the  time  the  power  of  enforcing  it.  Then 
the  debate  was  opened  by  some  one  who  had  a  pergonal  claim  to 
be  heard,  the  king,  or  b,  priiiceps,  or  one  whose  age,  nobility, 
military  glory,  or  eloquence  entitled  him  to  rise.     HeJiook  the 

*  Tacitus  uses  the  word  ciritas  to  express  the  tribe  in  its  constitutional 
aspect,  in  the  Germania,cc.  8, 10,  i  a,  13,  14, 15,  19,  25,  30,  41 ;  and  Annaks, 
i.  37.  Gemt  is  also  used  in  the  same  sense,  but  not  so  pagus^  which  always 
means  a  subdivision ;  as  in  Caesar,  de  Bello  Gallico,  i  12,  *  Omnia  civitas 
Helvetia  in  quattuor  pagos  divisa  est.'  Waitz,  D.  V.  G.  i.  140.  Sobm 
(Fr.  R.G.  V.  pp.  1-8)  carefully  works  out  the  position  that  whereas  the  unity 
oi  the  German  race  was  one  of  blood  and  religion  only,  the  tribal  or  state 
unity  exhibited  in  the  councils  was  political,  and  that  of  the  pagi  or  hun- 
dreds simply  a  judicial  organisation. 

•  Tac.  Germ.  c.  12.  '  See  above,  p.  22,n.4.         *  TacGorm.  c.  11. 

^  Possibly  they  arranged  themselves,  as  in  the  host,  in  kindreds.  Waitz^ 
D.V.G.i325. 
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tone  of  persnasion,  never  that  of  command.  Opposition  was 
expressed  by  loud  sho^;  assent  by  the  shaking  of  spears; 
eoihasiastic  applause  by  the  clash  of  spear  and  shield. 

Of  matters  of  deliberation  the  more  important  were  transacted  Delibera- 

*  .  tions  of  tt 

in  tiie  fall  assembly,  at  which  all  the  free  men  were  entitled  to  councu  of 

^  the  civitoi 

be  present  But  the  business  was  canvassed  and  arranged  by 
the  principes  before  it  was  presented  for  national  determination  ; 
and  matters  of  less  import  and  ordinary  routine  were  dispatched 
in  the  limited  gatherings  of  the  magistrates.  Of  the  greater 
questions  were  those  of  war  and  peace,  although  these,  together 
with  proposals  of  alliance  and '  elections  of  magistrates,  were 
frequently  discussed  in  the  convivial  meetings  which  formed 
part  of  the  regular  session  of  the  council*.  The  magistrates 
for  the  administration  of  justice  in  the  pagi  and  vici  were  elected 
in  the  general  council.  It  also  acted  as  a  high  court  of  justice, 
heard  complaints  and  issued  ci^ital  sentences^. 

The"  local  courts  of  justice  were  held  by  the  elected  prtndpes  Judicial 
m  the  larger  divisions  or  pagt,  and  in  the  villages  or  vict.  But  of  the  i»!t 
their  office  was  rather  that  of  president  of  the  court  than  of 
judge.  The  princ&ps  had,  in  the  pagus  .at  least,  a  hundred 
assessors  or  companions  to  whom  he  was  indebted  not  only  for 
advice  but  for  authority  also ' :  doubtless  they  both  declared  the 
law  and  weighed  the  evidence.  Capital  punishments  were  not 
rare;  hanging  was  the  reward  of  treason  and  desertion:  the 
coward  and  the  abandoned  person  were  drowned  or  smothered 

^  *  De  reconcfliandiB  invicem  inimicitiis  et  jungendis  affinitatibus  et  ad- 
aciscendis  principibus,  de  pace  denique  ac  belle,  plerumque  in  conviviis  con- 
SQltont.*  Tm  Grerm.  c.  22.  Whether  the  custom  of  drinking  the  fines  for  non- 
attendance,  which  was  a  time-honoured  practice  in  the  German  mark-courts 
(G.  L.  Ton  Maurer,  Markenverfassg.  p.  275),  and  still  prevails  in  England 
in  mral  dubs,  can  be  traced  to  this  usai;e,  need  not  be  discussed.  It  cer- 
teinly  seems  that  the  manorial  courts  still  support  their  existence  by  dinners 
after  bnsinesB  :  and  so  in  the  time  of  Athelstan  the  *  bytt-fylling/  '  impletio 
▼asomm,'  was  an  important  part  of  ihe  proceedings  of  the  local  gatherings. 
The  vexed  question  of  teoi  ales  and  church  al^j  and  the  functions  of  the  ale- 
taster  connect  tbemselyes  with  the  primitive  practice  :  and  so  also  the 
piilds. 

•  Tac.  Germ.  c.  12. 

•  *.  Eliguntnr  in  iisdem  conciliis  et  principes,  qui  jura  per  pages  vicosque 
veddnnt.  Centeni  singulifl  ex  plebe  comites  consilium  simid  et  auctoritas 
adscmt.*    Tac.  Qenn.  c.  1  a. 
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under  hurdles :  other  offences  were  expiated  by  money  fines,  of 
which  one  portion  went  to  the  king  or  the  state,  the  rest  to  the 
'"^y.oom-  injured  person  or  his  relations.      The  system  of  money  compen- 
offeucea.  sation  extended  even  to  the  reconciliation  of  hereditary  ^quarrels: 
homicide  itself  might  be  atoned  for  by  a  fine  of  cattle  :  the  whole 
house  of  the  slain  man  joined  in  accepting  it  as  an  indemnity, 
and  the  breach  of  the  public  peace  was  healed  by  a  fixed  share  ^ 
tim?o?°**      17.  In  war  the  compulsory  maintenance'  of  discipline  was 
''•  tempered  greatly  by  the  spirit  of  the  comitaiu&.       The  leader  of 

the  host  was  the  chosen  champion  ;  not  necessarily  the  king 
or  the  local  magistrate,  but  thfe  dux  whose  prowess  had  earned 
the  confidence  of  the  nation,  and  who  as  princeps  was  followed 
by  the  largest  train  of  companions^.  From  each  pagua  a 
hundred  champions  were  sent  to  the  host ',  just  as  the  hundred 
assessors  were  furnished  to  the  court  of  justice.  Well  trained 
infantry  were  thus  supplied ;  they  took  the  van  in  battle  and 
were  supported  by  or  mingled  with  the  cavalry.  The  chief 
burden  fell  on  the  duces  ^,  who  had  to  set  an  e'xample  rather  than 
to  enforce  command,  and  on  the  principes  with  their  mounted 
comites  '.  The  maintenance  of  discipline  in  the  field  as  in  the 
council  was  left  in  great  measure  to  the  priests  •;  they  took 
the  auguries  and  gave  the  signal  for  onset,  they  alone  had  power 
to  visit  with  l^;al  punishment,  to  bind  or  to  beat.  Otherwise 
the  cohesion  and  order  of  battle  was  kept  up  by  the  voluntary 
regularity  of  the  armed  freemen,  who  arranged*  themselves,  when 
not  otherwise  tied,  in  families  and  affinities  ^.  1  Three  principles 
at  least  seem  to  be  at  work  in  this  system ;  the  national  force 

*  The  passages  that  illustrate  this  are  of  great  importapce  on  .the  "whole 
subject  of  German  criminal  law  ;  the  wer-gild,  the  hot,  the  vnte,  the  character 
of  the  peace,  the  idea  of  the  right  of  private  war,  the  so-caUed  fehde-rethtt 
and  the  position  of  the  king  as  guardian  of  the  peace,  and  of  the  kindred  as 
sharers  in  the  feud.  Tac.  Germ.  cc.  1 2,  21, 22.  Waitz,  D.  Y.  G.  i  389-420. 
K.  Maurer,  Krit.  Ueberschau.  iii.  26-36. 

'  '  Ipsa  plerumque  fama  bella  profligant.'    Tac.  Germ.  c.  13. 
'  '  Centeni  ex  singulis  pagis.*    Ibid.  c.  6. 

*  *  Si  prompti,  si  conspicui,  si  ante  aciem  agant.'    Ibid.  c.  7. 

'  The  war-horse  of  the  comeB  was  the  gift  of  the  prince^  as  w^  as  his 
arms.     Ibid.  c.  14. 

*  Ibid.  c.  7. 

^  *  Kon  casus  nee  fortuita  conglobatio  turmam.  aut  cuneum  &cit,  sed 
iamiliae  et  propinquitates.'    Ibid,  c.  7.      ^ 
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coniistiiig  of  the  dux  and  chosen  centuries  of  infantry ;  the  pro- 
fessional warriors  with  their  trains  of  disciples,  the  principes 
fighting  for  victory,  and  the  comttes  for  their  princeps ;  and 
the  mass  of  the  free  men  arranged  in  families  fighting  for 
their  homesteads  and  hearths.  It  is  to  these  last,  according  to 
Tacitus  that  the  strength  of  the  force  and  the  confidence  of 
earnest  valour  is  chiefly  due,  whether  the  immediate  excitement 
he  the  rivalry  of  jealous  neighbours  or  the  urgency  of  common 
interests.     The  host  is  thus  the  whole  nation  in  arms. 

18.  And  the  nation  in  its  territorial  aspect  is  not  altogether  Pewonai 

,.,,,.  ,  ,      .        basis  of 

unlike  the  host  m  permanent  encampment :  the  pagus  and  vicus  these 
are  rather  the  divisions  of  the  people  than  of  the  land,  and  may  ments. 
be  reasonably  supposed  to  have  been  marked  out  with  reference 
to  the  numerical  arrangement  of  the  host,  and  in  thisit  strict  / 
adher^ice  to  definite  numbers  which  appears  so  constantly  in  new   1 
or  looeely  settled  communities^  whether  civilised  or  not.    The  1 
hundred  warriors  and  the  hundred  judges  of  the  pagvs,  may  on  »j 
this  supposition  represent  the  hundred  free  families  to  which  the  ^ 
pagus  was  originally  allotted,  that  primitive  institution  of  the 
hundred  which  appears  in  every  branch  of  the  Germanic  race  in 
its    earliest  historical    form  ;   not  yet  a  definite  geographical 
division,  but  a  social  and  political  one^.     The  vici  may  be  sub- 
divisions in  equal  proportions,  both  of  the  personalities  and  of 
the  territorial  allotment  of  the  hundred  :  and  their  subdivision 
bj  re-allotment  may  have  been  equally  symmetrical.     But  it 
would  be  wrong  to  state  this  as  more  than  a  theory.  !^ 

19.  With  very  few  exceptions,  by  way  of  inference,  this  de- 
scription,is  a  mere  abstract  imd  par£^l3Sbe  of  the  language  of  the 
Germania.  The  general  features  of  it  are  clear  if  not  minute. 
It  will  probably  always  be  a  favourite  exercise  for  learned 
ingenuity  to  attempt  to  trace  distinct  reference  to  the  later  insti- 

*  Waitz,  D.  V.  G.  i.  154,  understands  the  hundred  companions  of  the 
princ^pt  in  judgment  to  be  the  fully  qualified  membemof  the  community  ; 
no  speatd.  stress  is  to  be  laid  on  the  number,  as  Tacitus  himself  warns  us. 
They  fonned  then  a  full  hundred-court,  and  not  a  mere  council  of  asHessors, 
as  xaoitus  supposed.  Bethmann-Hollweg  takes  the  same  view  (Civil - 
procen,  iv.  102).  The  older  view,  regarding  them  as  a  committee  of  the 
tree  metD»i3  on  the  whole  less  likely.  The  principle  that  in  these  courts  all 
the  suitors  are  judges  is  very  ancient.    See  also  Waitz,  D.  Y.  G.^  i.  353* 
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ospective  tutions  of  the  race  :  and  it  is  quite  lawful  to  work  back,  through 
^ti\e  obvious  ffeneralisatiouB  and  comparisons  vdth  the  early  pheno- 
ruiania.  'mena  of  society  in  other  nations,  to  the  pnimtive  civihsation  of 
the  Aryan  or  the  Indo-Germanic  family.  It  would  be  foreign  to 
our  present  purpose  to  attempt  the  la?tter :  and  the  former  can 
only  be  partially  undertaken  in  a  work,  the  object  of  which 
18  historical  rather  than  philosophical.  But  the  words  of  Tacitus 
require  interpretation,  and  the  unity  of  his  sketch  demands,  for 
intelligent  comprehension,  some  reference  to  the  early  principles 
of  social  development. 
I.  principle  \  Among  the  first  truths  which  the  historical  student,  or  indeed 
•lation.  any  scientific  scholar,  learns  to  recognise,  this  is  perhaps  the  most 
important,  that  no  theory  or  principle  works  in  isolation.  The 
most  logical  conclusions  from  the  truest  principle  are  practically 
false,  unless  in  drawing  them  allowance  is  made  for  the  counter- 
working M  other  principles  equally  true  in  theory,  and  equally 
dependent  for  practical  truth  on  co-ordination  with  the  fii-st.  No 
natural  law  is  by  itself  suflBcient  to  account  for  all  the  phenomena 
which  on  the  most  restricted  view  range  themselves  within  its 
sphere.  And  with  respect  to  primitive  society,  this  is  especially- 
noteworthy.  The  patriarchal  theory,  as  it  is  called,  w^ll  certainly 
not  account  for  any  great  proportion  of  the  phenomena  of  the 
social  system  under  any  of  its  phases:  yet  there  are  in  the 
Germania  some  traces  of  the  idea  on  which  it  is  based  ;  the 
union  for  some  purposes  of  sacerdotal  with  royal  functions^,  and 
the  vast  and  permanent  importance  of  the  family  tie  '•  Of  the 
four  chief  forms  of  political  life,  which  in  their  earlier  stages  are 
compatible  with  the  existence  of  a  people  in  the  pastoral,  the 
hunting,  and  the  predatory  stages  of  it«  development,  the  most 
complex,  that  of  the  city,  is  expressly  excluded  by  the  words  of 
Tacitus ;  the  Germans  had  no  cities^,  no  fortified  places  of  resort 
or  refiige  ;  and  when  at  a  later  period  they  adopt  a  city  life,  its 

*  Tac.  Genn.  c.  lo. 

*  In  relation  to  the  host,  Tac.  Germ.  c.  7  ;  to  feuds,  c.  2  r ;  to  inheritance, 
c.  20 ;  the  relations  witness  the  punishment  of  the  unfaithful  wife,  c  1 9  5 
marriages  with  alien  nations  are  unusual,  c.  4.    Waitz,  D.  V.  G.  i.  49-92. 

*  Tac  Germ.  c.  16.    Thffy  regaided  them  as  *  munimenta  aenritiii.'    Tao. 

Hint.  iV.  64, 
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constitation  is  based  on  that  of  the  ancient  villages  rather  than  Oema  of 
on  any  imported  idea  of  classical  municipality  *.     The  lordship,  tioiw  con- 
that  quasi-manorial  s^ten^,  in  which  the  lord  of  the  land  lives  GermaiSi.    \ 
among  his  free  tenants  and  cultivates  his  proper  demesne  by     ^^JJJ^S^- 
serfs  or  hired  Iskbourers  ;   possessing   the   original  title  to  the 
whole,  waste  as  well  as  cultivated,  with  jurisdiction  over  and 
right  to  service  from  all  who  dwell  within  the  boundaries,  is 
only  in  very  few  particulars  reconcileable  with  the  sketch   of 
Tacitus.     The  village  system  in  which,  the  tie  of  community  of  The  vUIhiw. 
land  not  necessarily  existing,  the  freer  and  simpler  institution  of 
a  common  machinery  for  the  preservation  of  peace,  the  adminis- 
tration of  justice,  and  the  fulfilment  of  public  duties  as  part  of  a 
wider  organisation,  ia  the  direct  and  primary  bond,  does  fall  in 
more  easily  with  the  general  tenour  of  the  description.     The  vici 
or  villages  exist  and  have  justice  administered  by  the  princtpes. 
But  further  references,  irrespective  of  the  question  of  the  land, 
are  scanty  and  open  to  much  discussion.      The   idea  of  the  The  Nar]^ 
Mark  System,  as  it  is  called,   according  to   which  the   body 
of  kindred  freemen  scattered  over  a  considerable  area  and  culti- 
vatbig  their  lands  in  common,  use  a  domestic  constitution  based 
entirely  or  primarily  on  the  community  of  tenjire  and  cultivatioUj 
is  an  especially  inviting  one,  and  furnishes  a  basis  on  which  a 
large  proportion  of  the  institutions  of  later  constitutional  life 
voAj  theoretically  be  imposed.     And  there  are  nations  in  which 
ffudi  a  system  has  ever  been  the  rule,  although  they  are  not  those 
whose  progress  has  made  a  part  of  the  world's  history ',  whilst 
the  veiy  &ct  of  their  permanent  insignificance  may  be  regarded 
Gks  a  positive  refutation  of  the  claim  of  their  system  to  include  all 
f:be  germs  of  greater  and  more  active  free  institutions.     But  this 
system,  in  its  bare  simplicity)  is  scarcely  consistent  with  the 
rettenl  sketch  of  the  Gkrmania,  and  totally  insufficient  as  a  key 
A>  the  whole.   The  Gkrman  communities,  although  they  hold  their 

^  See  this  worked  out  by  G.  L.  von  Maurer,  Stadteverfiuug.  i.  154  sq.: 
le  r^ecte  the  idea  of  Roman  municipaUty,  of  the  manorial  system,  of  the 
Ichd^ftkihwui,  or  of  the  guild,  as  the  origin  of  city  Ufe  among  the  Germans, 
mi  tiaces  it  to  the  Mark, 

*  See  eq>eciany  in  leference  to  India,  Sir  H.  S.  Maine's  Lectures  on 
''illage  Ckimmmutieti  Loildon,  1871. 
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land  in  common,  are  scarcely  described  as  those  of  an  agricultural 
people :  while  the  mark  system  is  wholly  and  entirely  an  agri- 
cultural one,  and  must^  if  it  had  existed  in  its  integrity  in 
Tacitus's  time,  have  impressed  its  leading  features  moi'e  dis- 
tinctly upon  his  memory.  Nor  can  a  mixture  of  the  systems  of 
the  lordship,  the  village  and  the  mark,  claim  a  greater  proba- 
bility; we  have  no  one  of  the  three  in  its  completeness  and 
cannot  be  warranted  in  supposing  the  co-existence  of  all. 
Thjsketoh        It  is  only  by  viewing  the  description  of  the  Boman  historian 

contains  the  as  referring  to  a  stasre  and  state  of  society  in  which  the  causes 

tteveral  prin-  .  ,  .  >•  . 

cipies  of  later  are  at  work  which  at  different  periods  and  in  different  reffioua 

society. 

develop  all  the  three,  that  any  aj^proach  can  be  safely  made 
towards  bringing  it  into  relation  with  the  facts  of  historical 
sociology.  We  have  not  the  mark  system,  but  we  have  the 
principle  of  common  tenure  and  cultivation,  on  which,  in  India, 
the  native  village  communities  still  maintain  a  primitive  prac- 
tice, much  older  probably  than  the  Grermania,  and  of  which  very 
distinct  vestiges  exist  stjdl  in  our  o^mi  country,  in  Switzerland, 
and  in  Germany  ^  We  have  not  the  village  system  in  its  in- 
tegrity, but  we  have  the  villages  themselves,  their  relation  to 
the  pagi,  and  through  Ihem  to  the  civitaSy  and  the  fact  that  they 
were  centres  for  thp  administration  of  justice.  ,We  have  not  the 
manor,  but  we  have  the  nobleman,  we  have  the  warlike  magis- 
trate with  his  attendant  eomites,  whose  services  he  must  find  some 
way  of  rewarding,  and  whose  energies  he  must  even  in  peace 
find  some  way  of  employing.  The  rich  man  too  has  his  great 
house  and  court,  and  his  family  of  slaves  or  dependents,  who 
may  be  only  less  than  free  in  that  they  cultivate  the  laud  that 
belongs  to  another.  We  dare  not  say  that  we  have  a  perfect 
|Jodial  system,  although  the  land,  so  far  as  it  may  be  held  iit 
Bcveralty,  is  held  alodially  :  we*  cannot  say  that  we  have  feudality, 

^  See  below  pp.  49-51.  It  appears  raah  to  make  the  mark  system,  pure 
and  simple,  the  basis  of  Germanic  society.  No  doubt  in  some  cases  not  only 
villages,  but  hundreds,  and  still  larger  territories  possessed  common  laIldt^, 
and  3ie  English  folk-land  is  in  a  manner  the  mark-land  of  the  nation :  bnt 
it  does  not  follow  that  in  these  all  constitutional  relations  were  based  tipon 
it.  Still  less  in  other  regions  where  not  so  much  as  even  this  c&q  be 
proved.  • 
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for  the  tie  between  the  lord  and  his  dependent  is  dbtinctly  not 
one  of  which  land  is  either  the  exponent  or  the  material  hasis. 
•   Bat  we  have  eenns  and  traces  of  alL     The  military  princevs  A  slight  < 

IT.  .  1  11-    veloniner 

has  but  to  conquer  and  colonise  a  new  territory,  and  reward  his  would  tn 
followers  on  a  plan  that  will  keep  them  faithful  as  well  as  free,  piesuito 
and  feudalism  springs  into  existence.  The  members  of  the  village 
society  have  but  to  commute  their  fluctuating  shares  in  the  annual 
redistribution.^f  Jand^  for  a  fixed  allotment  with  definite  duties 
incumbent  upon  them  as  independent  owners,  and  we  have  the 
alodial  system  of  village  life ;  let  the  warriors  of  the  tribe  sink 
their  predatory  ardour  in  the  fulfilment  of  immediate  duties,  cul- 
tivate their  land  and  live  on  the  produce  of  it,  ^nd  they  will  pro- 
bably fall  back  into  the  simplicity  of  the  primitive  mark  life,  out 
of  which  they  emei^^  and  into  which  their  descendants,  in  many 
casesy  when  civilised  and  humanised  by  the  arts  of  peace,  chose, 
in  the  prospect  of  freedom  and  social  independence,  to  return. 

If  the  free  village  orsanisation  seems  to  recommend  itself  as  GeuenU 

,  ,  .  ..     ,       -  ■.    ••     .  indistino 

the  most  adequate  explanation  of  the  facts  recorded,  it  mustnessofti 

be   remembered  that  its  plausibijity  depends  on  its  obscurity 

and    indefiniteness.     It  may  contain  or  it  may  exclude  the 

principle  of  common  tenure  and  cultivation  ;  it  may  include  or 

exclude  the  estates  of  the  rich  men  and  their  slaves,  the  halls 

of  the  prineipes  and  their  companions.      We  can  affirm  little 

more  than  that  the  victis  was  a  community  of  coramoia  cultiv^ 

tors ;  a  centre  or  a  subdivision  of  the  pagii$  for  tlje  purposes  of 

judicature.     On  the  analogy  of  the  pagtm^e  may  infer  that  it  * 

furnished  in  its  elders  a  body  of  assessors  to  assist  the  prineeps 

on  the  bench  of  justice,  and  in  its  young  men  a  (^ntingent 

towards  the  chosen  centuries  of  the  host.   .All  beyond. this  is 

theory,  or  derived  from  interpretation  by  later  facts ^. 

*  Sohm  (Fr.R.  G.  V.  pp.  1-8)  combata  the  idea  that  thetK>iiBtitution  of  the 
race  (iSt«mnt)«that  of  the  dvita8(Fo2i(;),and  that  of  the  ]^SkgQB{Hundertsehafl), 
are  band  on  the  same  prindple,  so  that  one  is  the  reproduction  of  the  other 
on.  a  diflTerent  field.  He  contends  that,  in  the  Germania,  they  exhibit  the 
people  in  three  difiVrent  phases  :  the  religious,  the  politioai,  and  the  judicial. 
•  The  old  German  constitution  is  characterised  by  the  organic  connexion  in 
wfaadi  the  4iff<srent  sides  of  the  national  life  stand  to  the  different  stages  of 
.the  nationid  organiftm.*  Grimm  (R.  A.  p.  745)  and  Waitz  (D.  V.  G.  i.  316) 
Are  inclined  to  regard  the  several  conntitntions  as  conversant,  in  the  main, 
.  vith  the  same  matters. 

P  2 

Digitized  by  VjOOQIC 


.j6  Constitulional  History, 

three         But  the  looBeness  and    nnjointed    character   of  the    upper 

^^iT  ^   organisation  is  by  itself  sufficient  to  prevent  us  from  accepting 

'  penoiml  a  symmetrical  theory.    If  the  villages  and  the  pagi  are  arranged 

"  "^*      on  one  principle,  the  supreme  authority  seems  to  be  exercised 

at  least  on  three.     The  king  in  the  monarchic  states  does  little 

more  than  represent  the  unity  of  race;   lie  has  a  primacy  of 

honour  but  not  of  power  j  he  reigps  but  does  not  govern.     The 

national  council  under  the  elective  principes  is  sovereign  in 

peace,  but  in  war  its  powers  are  vested  in  the  dux ;   and  yet 

the  authority  of  the  d%kx  over  his  eomites  does  not  rest  on  the 

election  of  the  nation,  but  on  the  personal  tie  by  which  they 

are  bound  to  him.     Just  so  in  each  subordinate  portion  of  the 

'         fabric,  the  three  principles  of  the  kindred,  the  community,  and 

the  personal  influence,  complement  and  complicate  each  other's 

action.     The  lower  organisations  are  more  coherent  than  the 

upper,  because  it  is  more  possible  for  them  to  exist  unmixed, 

or  in  personal  union :  the  kindred  may  be  the  community,  and 

the  personal  and  official  influence  of  the  wise  man  or  champion 

may  be  united  in  the  chief  of  .the  femily  settlement.     But  even 

here  the  cohesive  force  may  be  exaggerated. 

The  conclusion  that  such  a  survey  suggests,  especially  with 
a  view  to  later  history  is  this  :  A  great  family  of  tribes  whose 
institutions  are  all  in  common,  and  their  bonds  of  political 
cohesion  so  untrustworthy,  are  singularly  capable  of  entering 
into   new  combinations;-  singularly  liable   to   be  united   and 
dissolved  in  short-lived  confederations,  and  to  reappear  under 
new  names,  so  long  as  they  are  without  a  great  leader.     Tet 
in  that  very  community  of  institutions  and  languages,  in  the 
firmness  of  the  common  basis,  and  the  strength  of  the  K  .  ^' 
organbation,  if  a  leader  can  be  found  to  impress  on  tl^r. 
need  of  unity,  and  to  consolidate  the  higher  machinery  of  i 
cal  action  into  a  national  constitution,  instead  of  small  a^^       ^ 
tions  and  tumultuary  associations,  they  possess  a  basid  .v  i 
spring  of  life,  from  and  by  which  they  may  rise  into  .. 
homogeneous  people,  symmetrically  organised  and  unite 
gressive  and  thoroughly  patriotic. 
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CHAPTER    III, 

THE   SAXONS   AND   ANGLES   AT   HOME. 

20.  Appearance  of  the  Franks  and  Saxons. — 21.  The  Angles  and  Jutes. — 
22.  Saxons  in  Germany  as  described  by  .Bede,  Nithard,  Rudolf,  and 
Hoebald ;  and  noticed  in  the  Capitularies. — 28.  Notioes  of  the  Angles 
in  Goroany. — 24.  The  mark  system  and  common  husbandry. — 25.  Early 
system  illustrated  by  the  Salian  law. — 26.  Further  illustrations. 

20.  Fob  nearly  two  hundred  years  after  the  age  of  Tacitus  Keftppe«f> 

very  little  is  known  of  the   internal  history  of  the  German  German    . 
M  -I  ,  .  «    «    •  ,..,...  T^  *"be8  iiuU 

tnbes,  and  nothing  new  of  their  pohtical  institutions.  From  new  marn^ 
the  facility  with  which  the  latter,  when  they  reappear,  may  be 
made  to  harmonise  with  the  account  of  the  great  historian,  it 
is  almost  necessarily  inferred  that  they  had  continued  without 
change ;  nor  is  there  any  occasion  to  presume  a  development  in 
the  direction  of  civilisation.  The  Germans  of  Caesar's  time 
were  very  far  from  being  savages,  but  those  of  the  fourth 
century  were  still  a  very  long  way  from  the  conditions  of 
modem  society.  How  very  long  the  institutions  of  a  half- 
civilised  nation  may  remain  stationary  we  have  both  in  the 
East  and  in  the  West  very  abundant  evidence. 

During  these  centuries,  at  various  periods,  the  Eoman  empire 
was  alarmed  and  shaken  by  the  appearance  on  her  borders  of 
nations  great'  in  mass  and  strength,  as  their  predecessors  had 
been,  but  bearing  new  names.  In  the  reign  of  Caracalla  Home 
first  heard  of  the  Goths  and  Alemanni' ;  a  little  more  than  half 
a  century  later  the  Franks  appear ;  and  about  the  same  time 
the  Saxons,  who  had  been  named  and  placed  geographically  by 
Ptolemy,  make  their  first  mark  in  history.     They  are  found 

»  Ael.  Spartianus.  Caracalla,  c.  lo ;  Zeuss,  Die  D^itschen  und  die  Nach- 
harstlimme,  pp.  304,  401. 
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employed  in  naval  and  piratical  expeditions  on  the  coasts  of 
Gaul  in  A^.  287*. 

Whatever  degree  of  antiquity  we  may  be  inclined  to  ascribe  • 
to  the  names  of  these  nations,  and  there  is  no  need  to  put  a 
precise  limit  to  it,  it  can  scarcely  be  supposed  that  they  sprang 
from  insignificance  and  obscurity  to  strength  and  power  in  a 
moment.  It  is  far  more  probable  that  under  the  names  of 
Frank  and  Sikxon  in  the  fourth  century  had  been  sunk  the 
many  better  known  earlier  names  of  tribes  who  occupied  th^ 
same  seats.  As  the  Sigambri,  the  Salii  and  the  Ubii  were  all 
now  known  as  Franks*,  so  the  Cherusci,  the  Marsi,  the  Dulgi- 
bini,  and  the  Chauci"  may  have  been  comprehended  under  the 
name  of  Saxons.  The  nations  of  the  G^rmania  had  no  common 
name  recognised  by  themselves,  and  were  content,  when,  ages 
after,  they  had  realised  their  xinity  of  tongue  and  descent,  to 
speak  of  their  language  simply  as  the  Lingua  Theotisca,  the 
language  of  the  people*  (theod).  The  general  name  by  which  the 
B.omans  knew  them  was  one  which  they  had  received  from  their 
Gallic  neighbours.  Much  of  the  minute  and  obscure  nomen- 
clature of  the  early  geographers  had  probably  a  similar  origin. 
The  freemen  of  the  gentes  and  cogncUiones  might  not  care 
much  about  the  collective  name  with  which  perhaps  a  casual 
combination  under  some  great  warrior  had  temporarily  endowed 
them.  So  long  as  they  retained  amongst  themselves  their 
family  or  gentile  names,  it  mattered  little  whether  the  foreigners 
called   them  Ingaevones**  or   Cherusci,   Germans   or    Saxons. 


*  EutropiuR,  ix.  13 ;  Zeuss,  p.  381  ;  Grimm,  Gesch.  der  D.  Spr.  p.  625. 

*  Grimm,  Gesch.  der  Deutschen  Spr.  pp.  520  sq. ;  Zeuss,  pp.  326,  319. 

*  Grimm,  Gesch.  der  Deutschen  Spr.  pp.  614,  624. 

*  Whence  the  name  *  Deutsch.'  Zeuss  derives  it  rather  from  the  root 
of  *  deuten/  to  explain,  so  that  theotiac  should  mean  '  significant.'  But  the 
root  of  theod  and  deuten  is  the  same.  See  Max  MUller,  Lectures  on  the 
Science  of  Language,  ii.  730  ;  Grinmi,  Gesch.  der  Deutschen  Spr.  p.  790 ; 
Waitz,  D.V.G.  1.  28.    All  decide  against  the  connexion  with  the  Teutonea. 

'  Grimm's  identification  of  the  Ingaevones  with  the  Saxons,  of  the  Iscae- 
vones  with  the  Franks,  and  of  the  Uerminones  with  the  Thuringians  is 
convenient :  Pref.  to  his  edition  of  the  Gerroania,  p.  iv.  Gresch.  der 
Deutschen  Spr.  pp.  829,  830;  Waitz,  D.  V.  G.  i.  9-1 1  ;  Max  MiiUer, 
Lectures  on  the  Science  of  Language,  ii.  502,  503.  There  is,  I  believe, 
no  etymological  objection  to  connecting  the  Imj  of  the  Ingaevones  with 
the  Ang  of  the  Angles  and  the  Eng  of  England. 
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It   is  possible    that    the   sudden    prominence   of   new   names 
sometimes  signified   the  acquisition  of  dominion  by  a  rising 
tribe ;    that  the   later  career  of  the   Franks  may  be  but  the 
fidfilment   of  a    destiny  that   had   begun    to  work    centuries 
earlier;    it  is  not  impossible  that  a  confederation  of  free  and 
neighbour  tribes  may  have  become  known  to  the  world  by  a 
collective  name  which  they  were  scarcely  conscious  of  bearing' : 
nor  is  it  unlikely  that  in  some  cases  the  collective  name  itself 
testifies  to  a  series  of  rapid  subjugations  and  annexations.     But, 
however  this  may  be,  the  bearing  of  the  common  name  was  importanj 
m  itself  a  long  step  towards  political  unity  :  the  Saxon  commu-  collective 
nities  might  have  no  yearning  towards  it  themselves,  but  when 
they  found  that  their  neighbours  treated  them  as   one,  they 
would  find  it  gradually  necessary  to  act  as  one.     It  is  needless 
for  us  to  attempt  now  to  generalise  on  the  causes  that  led  to  this 
constitution   of   the   later   nationalities ;    they  varied   widely. 
Some  had  originated  in  the  necessity  of  defence  against  Rome, 
some  in  the  tempting  propect  of  rich  booty ;  the  later  ones  per- 
haps in  the  turmoil  which  accompanied  the  great  upheaval  in 
Central  Asia  that  first  threw  the  Qoths  upon  the  empire.     It  is 
safer  to  ascribe  them  in  cfeneral  to  some  such  external  cause  They  are 
tban  to  suppose  them  to  have  proceeded  from,  or  even  to  have  ferred  to 
evinced,  a  tendency  towards  political  union.     The  very  causes  federatioi 
which   made   combination   easy,  would   seem  to  preclude  the 
possibility  of  any  conscious  active  tendency  towards  it.     Whilst 
the  nations  on  the  Lower  Rhine  were  all  becoming  Franks, 
those  between  the  Rhine  and  the  Oder  were  becoming  Saxons ;  The  Saxo 
the  name  implied  as  yet  no  common  organisation,  at  the  most 
only  an  occasional  combination  for  attack  or  defence. 

2 1.  In  close  neighbourhood  with  the  Saxons,  in  the  middle  The  Angl 
of  the  fourth  century,  were  the  Angli,  a  tribe  whose  origin  is 
more  uncertain  and  the  application  of  whose  name  is  still  more 
a  matter  of  question.     K  the  name  belongs,  in  the  pages  of  the 

*  Waltz,  D.  V.  G.  i.  343,  rejects  the  idea  of  anything  like  federal  (in- 
stitutions in  these  early  times.  But  a  long  alliance  may,  for  foreign 
nations,  easily  bear  the  appearance  of  a  confederation.  See  also  Grimm, 
Geecfa.  der  Dentsohen  Spr.  p.  518. 
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•veroentfl  several  geographers,  to  the  same  nation,  it  was  situated  in  the 

Germany,  time  of  Taoitus  east  of  the  Elbe ;  in  the  time  of  Ptolemy  it  was 

found  on  the  middle  Elbe  between  the  Thuringians  to  the  south 

and  the  Varini  to  the  north  ;  and  at  a  later  period  it  was  forced, 

perhaps  by  the  growth  of  the  Tburingian  power,  into  the  neck  of 

the  Cimbric  peninsula.     It  may  however  be  reasonably  doubted 

whether  this  hypothesis  is  sound,  and  it  is  by  no  means  clear 

whether,  if  it  be  so,  the  Angli  were  not  connected  more  closely 

with  the  Thuringians  than  with  the  Saxons  ^ 

eJuteg.        To   the  north   of  the  Angli,  after  they  had  reached  their 

Schleswig  ho;5ne,  were  the  Jutes,  of  whose  early  history  we 

know  nothing,  except  their  claim  to  be  regarded  as  kinsmen 

of  the  Qoths,  and  the  close  similarity  between  their  descendants 

and  the  neighbour  Frisians  ^     All  these  tribes  spoke  dialects 

ninia««  of  of  the  lapguage  now  known  as  the  old  low  Grerman,  in  contrast 

968.  with  the  Suevic  or  Swabian  tribes,  whose  tongue  was  the  basis 

of  the  high  German,  and  with  the  Frank,  whose  language,  now 

almost  entirely  lost,  seems  to  have  occupied  a  middle  position 

between  the  two.     That  of  the  Goths  was  outside,  but  etiU  akin 

to  all  the  three  varieties, 

eae  tribes      It  was  by  these  tribes,  the  Saxons,  the  Angles,  and  the  Jutes, 

ithem      that  Southern  Britain  was  conquered  and  colonised  in  the  fifth 
iUiin.  ,      .     ,  ,.  , 

and  sixth  centuries,  accordmg  to  the  most  anaent  testimony. 

Bede's  assertion  ^,  although  not  confirmed  by  much  independent 
authority,  is  not  opposed  by  any  conflicting  evidence )  and  such 
arguments  as  can  be  gathered  from  language  and  institutions  are 
in  thorough  harmony  with  it. 

Of  the  three,  the  Angli  almost  if  not  altogether  pass  away 
into  the  migration  :  the  Jutes  and  the  Saxons,  although  migra- 
ting in  great  numbers,  had  yet  a  great  part  to  play  \xl  their 
own  homes  and  in  other  regions  besides  Britain ;  the  former  at 
a  later  period  in  the  train  and  under  the  name  of  the  Danes ; 
the  latter  in  German  history  from  the  eighth  century  to  the  present 
day*.     The  development   of  the  Saxons,  however,  was  more 

*  Grimm,  GrCflch.  der  Deutschen  Spr.  pp.  641,643. 

*  Ibid.  pp.  735,  7.^6.  '  Hist.  Ecd.  i.  15. 

*  The  Dame  of  Ambrones,  given  by  Nennius  as  equivalent  to  '  Aid 
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rapid,  and  k  mndi  more  fullj  illustrated  by  history  in  England 
than  in  Grermany;  and  the  traces  of  Anglian  institutions  in 
tiieir  ancient  home  are  of  the  most  insignificant  character. 

22.  There  are  several  notices  extant  of  the  social  and  political  Hi«tori«"ai 
condition  o£the  continental  Saxons  at  the  time  when  they  first  came  the  old- 

''  Saxons. 

into  collision  with  the  Frank  empire,  and  when  their  conversion  | 

was  first  attempted.  These  seem  to  show  that  they  had  remained 
until  then  altogether  free  from  Roman  influences,  and  from  any 
foreign  intermixture  of  blood  or  institutions.  They  had  pre- 
served the  ancient  features  of  German  life  in  their  purest  forms. 
Of  these  witnesses  Bede  is  the  most  ancient.     H^  wrote  whilst  Bede'ssta 

ment. 

they  were  still  unccmquered,  from  the  report  of  the  English 
missionaries.  They  are  not  only  unconquered,  but  unconsoli- 
date '  These  same  old  Saxons/  he  writes,  '  have  not  a  king 
bat  a  great  number  of  satraps  set  over  their  nation,  who  in  any 
case  of  imminent  war  cast  lots  equally;  and  on  whomsoever 
the  lot  fisJlB,  him  they  all  follow  as  leader  during  the  war; 
him  they  obey  for  the  time;  but  when  the  war  is  over  all 
the  satraps  again  resume  their  equal  power  ^'  Except  the 
method  of  selection  by  lot,  instead  of  election  by  merit,  this 
description  is  in  dose  harmony  with  that  of  Tacitus.  The 
military  leader  is  chosen  for  the  time  only:  his  success  does 
not  make  him  a  permanent  ruler  or  king:  the  union  of  the 
genUa  or  nations  is  temporary  and  occasional  only;  when  the 
emergency  is  over  each  tribal  ruler  is  independent  as  before. 
In  connexion  with  the  same  story,  the  venerable  historian 
describes  one  of  these  satraps  as  acting  with  summary  jurisdic- 
tion on  the  inhabitants  of  a  vicua  which  was  under  the  mediate 

Saxofi€8.'  and  appll^  to  the  NorthumbriaDs  of  the  seventh  century 
(BL  H.  B.  p.  76),  in  found  in  Livy  apd  Plutarch  in  connexion  ^th  the 
Teotones.  Zeuss  (Die  Beutecben,  &p.  pp.  147,  ;5i)  collects  the  passages 
where  the  name  occurs,  and  conjectures  that  it  was  a  traditional  name  of 
the  people  known  later  f»  Saxons. 

'  Hist.  Eccl.  V.  10.  *  Non  enim  habent  regem  iidem  Antiqui  Saxones, 
ped  satrapas  plurimos  suae  genti  praepositos,  qui  ingruente  belli  articulo 
mittant  aequaliter  sortes,  et  quemcunaue  sors  ostenderit,  hunc  tempore 
belH  duoem  omnes  sequuntur,  huic  obtemperant;  peracto  autem  bello 
roTsum  aequalis  potentiae  omnes  fiuut  satrapae.'  The  word  ducem  is 
translated  by  Alfred  '  to  heretogan '  and  '  to  ladtheowe.'  Smith's  Bede;, 
p.  624. 
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e  town-    provernment  of  a  villteus  \    Kinir  Alfred  when  he  tranplated  Bede 

p  umong  ,  ,  , 

Old-       had  no  diflSculty  in  recognising  in  the  satrap  the  ealdortnauy  in 


cons. 


the  villicus  the  tungerefa,  in  the  vicus  the  tunscipe  of  his  own 

land  ;  possihly  the  same  names  were  used  in  both  the  continental 

and  the  insular  Saxonies  \ 

toment    •     The  next  historical  witness  is  Nithard.     The  grandson  of  the 

(great  Charles,  writing  about  a.d.  843,  describes  the  nation  that 

his  grandfather  had  converted  as  one  of  moBt  ancient  nobility 

and  most  brilliant  military  skill.     The  whole  race  is  divided 

into  three  ranks,  edhilingi  or  nobiles,  frilingi  or  ingenuiles,  lazzi 

or  serviles  *.     It  was  by  promises  made  to  the  frilingi  and  the 

»^  lazzi   that  the  Emperor  Lothar  gained  their  aid  against  his 

m  among  brothers :  he  undertook  to  restore  to  them  the  old  law  under 

which  they  had  lived  before  their  conversion.     Thus  encouraged 

they  rose  against  their  lords,  and  having  expelled  them  nearly 

all  from  their  country,  lived  under  their  ancient  law,  each  man 

as  he  pleased.     In  the  division  of  noble,  free  and  unfree,  which 

is  preserved  also^in  a  Capitulary*  of  a.d.  797,  as  the  Tiohilis^ 

the  ingenuua  and  the  litus^  we  have  a  clear  maintenance  of 

Tacitus's  distinction  of  the  nobilis,  the  ingenuus,  and  the  servus 

or  colonus :  the  eorl,  the  ceorl  and  the  laet  of  the  Kentish  laws 

two  centuries  earlier  in  date. 

ter  Bede  and  Nithard  both  state  the  facts  existing  in  their  own 

•ticesofan  ,  . 

riier  state  day ;  but  wc  have  two  very  valuable  evidences  of  a  much  earlier 

condition  of  things  from  writers  of  later  date.     Rudolf,  the 


'  *  Qui  venientes  in  provinciam,  intraverunt  hospitium  cujus^lam  villici, 
petieruntque  ab  eo  ut  transmitterentur  ad  satrapam.'    Hist.  £ccl.  v.  i  o. 

'  *  Da  bi  "Sa  on  eald  Seaxan  comon.  9a  eodon  hi  on  sumes  tungrereikn 
gestaem,  and  hine  bsedon  that  he  hi  onsende  to  'Sam  ealdormen.'  Smith'0 
Sede,  p.  624. 

'  Nithard,  Hist.  iv.  a.  *  Saxones  . . .  qui  ab  initio  tarn  nobilea  qnam  et 
ad  bella  prompti^simi  multiH  indiciis  saepe  cUu-uerunt.  Quae  gens  omnig  in 
tribuB  ordinibus  divisa  consistit;  sunt  enim  inter  illos  qui  edhilingi^  sunt 
qui  frilingi,  sunt  qui  lazzi  illorum  lingua  dicuntur ;  Latina  vero  lingua  hoc 
sunt,  nobiles,  ingenuiles  atque  serviles.' 

*  Capitulare  Saxonum,  Baluze,  i.  199.  100;  art.  3.  'Item  placuit 
omnibus  Sazonibus  ut  ubicunque  Franci  secundum  legem  solidos  duodecim 
solvere  debent,  ibi  nobiliores  Saxcnes  solidos  duodecim,  ingenui  quinque, 
liti  quatuor  componant.'  In  art.  5.  'Si  quid  de  nobilioribus  ad  placitum 
niannitus  venire  contempserit,  solido  quatuor  componat,  ingenui  duos,  liti 
•mum.*    See  Richthofen,  Zur  Lex  Saxonum,  p.  340. 
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author  of  the  Translatio  Sancti  Alexandria  writing  about  a.d. 

863,  describes  the  Saxons  of  the  earlj  Frank  empire  as  a  nation 

'  most  unquiet  and  hostile  to  the  settlements  of  neighbours,  but 

at  home  peaceable  and  benevolently  mindful  of  the  interests  of 

their  own  people.     Of  the  distinctions  of  race  aud  nobility  they  sutemeti 

.,  *,,  ,  rill     RudoJf. 

are  most  tenaciously  careful :  they  scarcely  ever  (and  here  the 

writer  quotes  the  G^erraania)  allow  themselves  to  be  infected 
by  any  marriages  with  other  or  inferior  races,  and  try  to  keep 
their  nationality  apart,  sincere  and  unlike  any  other/  Hence  the 
universal  prevalence  of  one  physical  type.  *  The  race  consists 
of  four  ranks  of  men,  the  noble,  the  free,  the  freedmen,  and  the 
servi.  And  it  is  by  law  established  that  no  order  shall  in  contract- 
ing marriages  remove  the  landmarks  of  its  own  lot ;  but  noble 
must  marry  noble,  freeman  freewoman,  freedman  freedwoman,  serf 
handmaid.  If  any  take  a  wife  of  different  or  higher  rank  than 
his  own,  he  has  to  expiate  the  act  with  his  life  \'  *  They  used 
also  most  excellent  laws  for  the  punishment  of  evildoers,  and 
had  taken  pains  to  cultivate  many  institutions  beneficial  and 
accordant  with  natural  law,  which  might  have  helped  them  in 
the  way  to  true  bUss,  if  they  had  not  been  ignorant  of  their 
Creator  and  aliens  from  the  truth  of  His  worship.*  Whatever 
this  statement  loses  by  the  close  imitation  of  the  words  of 
Tacitus,  it  more  than  gains  by  the  clear  identification  of  the 
Saxons  as  peculiai'ly  answering  to  his  afccount  of  the  Grermans 
generally.  , 

Hucbald,  the  biographer  of  S.  Lebuin,  writing  in  the  middle  statemer 

^1  1  I.     1       r.  ^     1         .    ,    1       1  1      Hucbald 

of  the  tenth  century  of  the  Saxons  of  the  eighth,  draws  the 
following  remarkable  picture.  *  In  the  nation  of  the  Saxons  in 
the  most  ancient  times  there  existed  neither  a  knowledge  of  the 
most  High  and  Heavenly  Eling,  so  that  due  reverence  should 


'  *  Qnataor  igitur  differentiis  gens  ilia  consistit,  nobilium  scilicet  et  liber- 
ommf  libertomm  atque  8er\'orum.  Et  id  legibus  firmatum  ut  nulla  pars 
in  copulandis  conjugiis  propriae  sortis  terminos  transferant,  sed  nobilis  no- 
bilem  ducat  uzorem  et  liber  liberam,  libertus  conjungatur  libertae  et  serrus 
ancillae.  Si  vero  quispiam  horum  sibi  non  congnientem  et  generepraestan- 
tiorem  doxerit  uxorem,  cum  Vitae  suae  damno  oomponat."  Rudolf,  Transl. 
S.  Alex. ;  Pertz,  ii.  674.  See  Waitz,  D.  V.  G.  i.  213.  Richthofen,  Zur  Lex 
Sfixonom,  pp.  223-229. 
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c>»id'8     be  paid  to  His  worship,  nor  any  dignity  of  honour  of  any  earthly 

he  Old-    king  by  whose  providence,  impartiality,  and  industry  the  nation 

might  be  ruled,  corrected  and  defended.    The  race  was,  as  it 

still  is,  divided  into  three  orders;  there  are  there  those  who 

are  called  in  their  tongue  Edlingi ;  there  are  Frilingi ;  and  there 

eir  ranks,  are  what  are  called  Lassi ;  words  that  are  in  Latin  nobiles,  in-  , 

genuiy  and  aerviles.     Over  each  of  their  local  divisions  or  pagi, 
eminent,  at  their  own  pleasure  and  on  a  plan  which  in  their  eyes  is  a 
prudent  one,  a  single  princeps  or  chieftain  presides.    Once  eveiy 
year,  at  a  fixed  season,  out  of  each  of  these  local  divisions,  and 
out  of  each  of  the  three  orders  severally,  twelve  men  were 
1  annual   elected,  who  having  assembled  together  in  Mid-Saxony,  near 
the  Weser,  at  a  place  called  Marklo,  held  a  conunon  council, 
delib€;rating,  enacting,  and  publishing  measures  of  conmion  in- 
terest according  to  the  tenour  of  a  law  adopted  by  themselves. 
And,  moreover,  whether  there  were  an  alarm  of  war  or  a  pros- 
pect of  steady  peace,  they  consulted  together  as  to  what  must 
be  done  to  meet  the  case  *.'     The  Saxons  then  In  the  tenth  cen- 
tury could  look  back  on  a  time  when  they  were  under  this  primi- 
tive constitution.     The  orders  of  men  were  what  they  had  been 
in  the  days  of  Tacitus,  although  the  servile  class  had  got  a  new 
name  and  a  far  superior  condition,  which  gave  them  some  share 
veiop-      even  of  political  power.     Still  the  principes  ruled  each  his  own 
ncipieof  pc^f^f  and  the  national  council  was  held  once  a  year.     That 
J^"       council   alone    expressed    the    national   unity;    there  was   no 
king;  each  chieftain  ruled  by  the  custom  of  the  nation.     The 
assembly  was    a  representative  council   of    the  most  perfect 
kind ;  and,  stated  simply,  must  have  been  as  much  in  advance 
of  the  constitutional   system  of  other  countries  in  the   tenth 
century  as  it  had  been  in  the  eighth :  for  the  double  principle 

*  '  Sunt  deniqne  ibi  qui  illonun  ling^ua  Edlingi,  sunt  qui  Frilingi,  sunt 
qui  Lassi  dicuntur,  quod  in  Latina  sonat  lingua  nobiles.  ingenui,  atqae 
serviles.  Pro  suo  vero  libitu,  ctmsilio  quoque  ut  sibi  videbatur  prudenti, 
singulis  pagis  principes  praeerant  singuli.  Statute  quoque  tempore  anni 
semel  ex  singulis  pagis,  atque  ex  iisdem  ordinibus  tripartitis  singillatim, 
viri  duodecim  eleoti  et  in  unum  collecti,  in  media  Saxonia  secus  flumen 
AViseram  et  locum  Marklo  nuncupatum,  ezercebant  generale  concilium.' 
V.  S.  Lebuini  ap.  Surium,  iv.  fo.  90.  The  opening  words  are  of  course  from 
Nithard  ;  above,  p.  42,  note  3. 
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of  representation,  local  and  by  orders,  involves  the  double 
duffacter  of  the  gathering :  in  one  aspect  it  is  an  assembly  of 
estates,  in  another  the  concentration  of  local  machinery  :  and  in 
either  it  is  a  singular  anticipation  of  polities  which  have  their 
known  and  historical  development  centuries  later.  It  may 
UHleed  be  reasonably  doubted  whether  such  a  complete  and 
.*  symmetrical  system  can  have  existed ;  it  would  be  as  startling 
f  »  phenomenon  if  it  existed  only  in  the  brain  of  the  Frank 
monk,  as  it  would  be  in  proper  history  ^  Nor  have  we  any 
^distinct  information  about  it  from  any  other  source. 

The  Capitularies  of  Charles  the  Great,  the  Lex  Saxonum  *,  and  J^^^'JJ^-q' 
other  monuments  of  later  Saxon  jurisprudence  down  to  the  pituiaries,. 
Sachsenspiegel,  preserve  a  few  traces  of  primitive  law,  and 
famish  now  and  then  contrasts  and  analogies  that  illustrate 
the  institutions  of  England.  It  would  be  premature  in  this 
place  to  enlarge  upon  these.  The  particulars  in  which  they 
coincide  with  the  traditions  of  the  historians  already  quoted 
tre  sufficient  to  show  the  main  points  that  are  now  of  import- 
ance, the  primitive  character  of  the  polity,  the  careful  exclusive - 
ness  of  the  pure  Saxon  race,  the  existence  of  the  general  assem- 
blies, and  the  threefold  division  of  classes,  with  the  exceptional 
position  of  the  lowest  of  the  three.  The  Capitulatio  de  jwirtibus 
Saxoniae,  issued  immediately  after  the  conquest,  and  during  the 
process  of  conversion,  is  strictly  devoted  to  ecclesiastical  regula- 
tions. Amongst  its  clauses  are  two  which  direct  the  contribution 
of  the  2t^  towards  the  maintenance  of  the  clergy  on  the  same 
principle  as  the  mbiU»  and  tngenuvs;  the  Uti^  is  fined  for 
neglect  of  baptism,  for  transgression  of  the  law  of  marriage,  and 
for  the  observance  of  heathen  rites,  and  in  a  fixed  proportion  ;  he 
pays  half  the  mulct  of  the  ingenutis,  a  fourth  of  that  of  the  noble. 
Another  clause  forbids  the  Saxons  to  hold  any  public  assem-^ 

*WiitB,  D.  V.  G.  i.  178,  541,  allows  that  the  passage  ie  suBpicious,  but 
^^eHies  to  follow  Schaumaxm  in  rejectiiig  it  altosccither.  See  also  vol.  ill .  p.  1 1 4 . 
Ricbthofen,  Zur  Lex  Saxonum, pp.  277, 278,  regards  it  as  problematical,  espe- 
^y  with  reference  to  the  lUi,  but  allows  that  a  uniform  rule  respecting 
then  did  not  prevail  in  the  German  tribes. 

'' Richthofen,  Zur  Lex  Saxonum,  pp.  331  sq.,  fixes  the  date  of  this  cod^ 
•'•tween  aj).  777  and  aj).  797 ;  perhaps  in  a.d.  785, 
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blies  unless  authorised  by  a  royal  Missies;  and  in  this  may  be 
traced  a  possible  reference  to  the  free  national  gatherings  men.- 
tioned  by  Hucbald ;  for  the  count,  as  the  king's  deputy,  is  still 
allowed  to  hold  pleas  and  do  justice  in  his  own  government'. 
The  Saxon  Capitulary  of  A.D.  797,^  which  places  the  noble 
Saxon  in  the  point  of  pecuniary  mulcts  on  a  level  with  the 
Frank,  and  regulates  the  exercise  of  supreme  jurisdiction,  again 
recognises  the  position  of  the  lid.  "Where  the  noble  pays  four 
solidi,  the  ingenuus  pays  two,  and  the  litus  one '.  The  same 
conclusions  may  be  drawn  from  the  Lex  Saxonum,  which  fur- 
nishes besides  some  interesting  coincidences  in  regard  to  pay- 
ment for  personal  injuries  with  the  earliest  English  code.  The 
lord  of  the  litus  answers  only  for  actions  done  at  his  command ; 
in  other  cases  the  litus  must  prove  his  innocence  like  a  freeman : 
a  littjs  of  the  king  may  buy  a  wife  wherever  he  pleases  \  In 
each  case  the  litus  appears  to  be  distinctly  recognised  as  a 
member  of  the  nation  ;  he  is  valued  for  the  wer-gild,  summoned 
to  ihe  placitum,  taxed  for  the  church,  allowed  the  right  of 
compurgation  and  choice  in  marriage.  It  is  probable  from 
other  evidence  and  on  analogy  that  his  services  furnished  part 
of  the  military  resources  of  his  country  ^  Instead  of  being 
a  mere  dependent  with  no  political  rights,  the  remnant  of  a 
conquered  alien  people",  he  is  free  in  relation  to  every  one 


*  RichthofeD,  Zur  Lex  Saxonum,  p.  316,  assigiw  A.D.  777  as  the  date  of 
this  act ;  Pertz  fixes  a.d.  785,  Waitz,  a.d.  782.  C^pitulatio  de  parfcibus  Saxo- 
niae,  Baluze,  i.  181,  aitt.  15, 1 7,  20,  21.  Art.  34  is  this : — *  Interdiximus  ut 
omnes  Saxones  geDeraliter  oonventus  publicos  nee  &ciant  nisi  forte  missus 
noster  de  y^bo  nostro  eos  congregare  fecerit.  Sed  unusquisque  oomes  in 
suo  ministerio  placita  et  justitias  faciat ;  et  hoc  a  sacerdotibus  consideretur 
ne  aliter  fticiat.*    Cf.  Richthofen,  p.  171. 

'  Above,  p.  42,  note  4. 

*  Lex  Saxonum,  ap.  Lindenbrog,  pp.  474-478.  The  wer-gild  is  120  shil- 
lings, cap.  ii.  3.  See  also  cap.  ii.  5  ;  x.  1 .  *  Lito  regis  liceat  uxorem  emere 
iibicunque  voluerit,  sed  non  liceat  ullnm  feminam  vendere,'  cap.  xvii. 

*  See  Waitz,  D.  V.  G.  iii.  115.  He  regards  the  high  position  of  the 
adalings  and  the  superior  condition  of  the  lazzi  as  Saxon  peculiarities. 
They  were  an  essential  part  of  the  Saxon  people,  iv.  299.  A  case  in  which 
they  went  to  the  host  is  giyen  iv.  508  ;  see  also  iv.  454. 

^  It  is  argued  that  the  Saxon  lazzi  were  not  pure  Germans,  iVom  the 
words  of  Nithard  :  '  Sclavi  propter  affinitatem  Saxonibus  qui  se  Stellinga 
Bominaverant.*  Hist.  iv.  2.  Robertson,  Scotland  under  her  Early  Kings,  ii. 
235.     But  both  frilingi  and  lazzi  were  named  SteUinga,  and  lenity  does 
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bat  his  lord,  and  simply  unfree  as  cultivating  land  of  which 
ke  is  not  the  owner.  The  slave,  semms  or  knecht,  is  in  a  very 
different  plight.  In  this  it  may  well  be  we  have  a  proof  of  the 
freedom  of  the  ancient  life,  notwithstanding  the  preponderance 
of  the  nobiles :  liberty  is  jnore  penetrating  and  more  extensive 
than  elsewhere,  and  the  condition  of  the  liti  has  no  small  im- 
portance in  its  bearing  on  the  history  of  the  colonisation  of 
Britain. 

23.  Of  the  history  of  the  Angli  unconnected  with  that  of  ^^©|awso 
England  we  have  no  details ;  but  a  code  of  laws  is  extant,  and  Werirt 
dating  perhaps  from  the  eighth  century,  and  entitled.  The  Laws 
of  the  Anglii  and  Werini  ^.  This  document  preserves  several 
noteworthy  details  which  may  be  regarded  as  subordinate  links 
in  the  chain  between  England  and  the  Germania.  Such  are 
the  proportions  of  the  wer-gild  and  the  money-fines ;  and  the 
classification  of  the  free  people  as  adalings  and  liberi.  Of  the 
ingenuus  and  Uttis  as  opposed  to  one  another  there  is  no  trace  : 
the  wer-gild  of  the  adaling  is  thrice  that  of  the  free  man ;  the  cor- 
responding payment  for  the  slave  is  one*twentieth  of  that  of  the 
adaling ;  the  slave  is  atoned  for  with  thirty  solidi,  the  freedman 
with  eighty,  the  free  man  with  two  hundred,  and  the  adaling 
with  six  hundred  ^.  The  Utus  apparently  does  not  exist.  But 
although  these  points  have  a  certain  interest  in  themselves,  they 
form  part  of  a  subject-matter  which  is  common  to  all  the  Ger- 
manic races,  and  rest  on  an  authority  the  exact  value  of  which 
is  too  uncertain  to  make  it  worth  while  to  examine  them  in  detail. 
If  we  possessed  a  complete  Mercian  or  Northumbrian  code,  and 
were  quite  certain  of  the  connexion  of  the  Anglii  of  these  laws 
with  the  Angli  of  the  migration,  the  case  might  be  different. 

not  imply  aetDal  consanguinity.  They  were  more  probably  the  remains  of 
a  cooqnered  Thuringian  population.     See  Waits,  D.  V.  G.  i.  178. 

'  Eidited  by  Merkel  in  1851 ;  Cancianf,  vol.  iii.;  Lindenbrog,  pp.  482- 
486 :  see  also  Thorpe^s  Lappenbei^,  i.  90.  91 ;  Waitz,  D.  V.  G.  iii.  143 ; 
Kichthafen»  Zur  Lex  Saxonum,  pp.  407-418.  The  theory  tiiat  the  laws  be- 
toDged  to  two  small  communities,  Englehem  and  Werinefeld.  in  Southern 
Thnringia  (Richthofen,  p.41 1 ),  is  accepted  by  Brunner,  Schwurgericht,  p.  19. 
The  laws  belong  to  the  age  of  Charles  the  Great. 

*  Tit  i.  artt  i,  2  ;  titt.  ii-iv  ;  tit.  vii.  art.  6  :  and  on  the  coincidences  be- 
ivaeD  the  Anglian  and  Anglo-Saxon  laws,  see  Thorpe's  Lappenberg,  i- 
93.  W- 
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iution  in  Still  les8  Is  ifc  necessarv  to  appeal  to  the  evidence  of  later 
wiogies.  Danish  institutions  for  the  illustration  of  the  polity  of  the 
Jutes  ^  or  in  proof  of  their  connexion  with  the  Frisians.  It 
is  true  that  the  common  law  of  a  nation  is  even  more  certainly 
than  its  language  a  determining  evidence  of  its  extraction.  Buir 
so  great  is  the  mass  of  material,  and  so  much  of  it  is  common  to 
this  whole  &mily  of  nations,  that  it  is  at  once  unnecessary  to 
work  it  into  detail,  and  unwise  to  dwell  upon  such  detail  as 
proof  of  more  distinct,  closer  aflSnities.  The  common  law  of  the 
race  is  abundant  and  comparatively  clear ;  but  minute  inferences 
from  minute  coincidences  are  sometimes  deceptive  :  it  would  be 
unsafe  to  infer  from  resemblances  between  them  anything  more 
than  original  consanguinity  ^. 
f»r<>»"t«"ioo  24.  These  scanty  particulars  have  their  value,  first,  as  fur- 
riy  notices,  nishing  points  and  analogies  illustrative  of  the  tribal  character 
of  the  Saxons  and  their  neighbours,  which  throw  light  on  some 
important  features  of  their  migration  and  early  colonisation  of 
Britain ;  and  in  the  second  place,  as  marking  the  peculiarities 
of  their  institutions  which  caught  the  eye  of  the  historian  and 
legislator  by  their  contrast  with  those  of  the  other  nations  of 
Germany.  Only  those  details  are  noticed  which  serve  to  divide 
them  from  the  nations  whose  system  has  now  a  less  pure  and  pri- 
mitive character.  Hence  we  are  warranted  in  concluding  that  in 
other  points  their  social  and  political  condition  was  not  far  removed 
&om  that  of  their  neighbours,  and  are  prepared  to  look  amongst 
the  German  tribes  of  the  fifth  and  sixth  centuries  generally  for 
traces  which  may  illustrate  the  polity  of  the  particular  race. 
>iuiiion  Such  traces  will  be  found  chiefly  in  the  department  of  land 

ittiiresof  ^    ,        ,  ,  ft  i.      1  .  1 

ermaniife  tenure  and  local  cravemment,  on  the  earlier  phases  of  which 

the  fifth  ,     _         ,  .,      ,        ,         mi       1  ,      .  f         X.       .  f 

id  sixth  much  has  been  said  already.  The  laborious  investigations  of 
recent  scholars  have  successfully  reconstituted  the  scheme  of 
land  tenure  as  it  existed  among  the  Gkimanic  races,  by  careful 
generalisations  from  chartero,  records  of  usages  and  the  analogies 

^  Lappenberg,  L  96,  regards  as  possibly  Jutisb  the  Kentish  division  into 
lalhe9,  and  the  custom  of  fixing  the  age  of  niAJority  at  fifteen. 

'  These  remarks  of  course  do  not  refer  to  the  unportance  of  Scandinavian 
analogies  with  Anglo-Saxon  history,  which  is  very  great,  simply  to  the 
relics  of  Jute  tradition  as  brought  to  prove  special  connexion. 
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of  ScandinaTian  law  and  practice^  which  at  a  later  date  re« 
prodacesy  with  veiy  little  that  is  adTentitioufl,  the  early  condi- 
tions of  self-organising  society.  This  scheme  has  been  already 
mentioned  more  than  once  under  the  name  of  the  mark  system*.  J^^"^ 
Its  essential  character  depends  on  the  tenure  and  cultivation  of 
the  land  by  the  members  of  the  community  in  partnership.  The 
general  name  of  the  mark  is  given  to  the  territory  which  is  held 
by  the  community,  the  absolute  ownership  of  which  resides  in 
the  community  itself,  or  in  the  tribe  or  nation  of  which  the 
community  forms  a  part.  The  mark  has  been  formed  by  a  primi- 
tive settlement  of  a  family  or  kindred  in  one  of  the  great  plains 
forests  of  the  ancient  world';  and  it  is  accordingly  like  any 
other  clearing  surroimded  by  a  thick  border  of  wood  or  waste, 
which  supplies  the  place  or  increases  the  strength  of  a  more 
effective  natural  boimdary.  In  the  centre  of  the  clearing  the 
primitire  village  is  placed:  each  of  the  markmen  has  there 
his  homestead,  bis  house,  courtyard,  and  farm-buildings  ^.  This 
possession,  the  exponent  as  we  may  call  it  of  his  character  as  a 
full  J  qualified  freeman,  entitles  him  to  a  share  in  the  land  of 
the  community  ^  He  has  a  right  to  the  enjoyment  of  the 
woods,  the  pastures,  the  meadow,  and  the  arable  land  of  the 
mark ;  but  the  right  is  of  the  nature  of  usufruct  or  possession 
only  •,  his  only  title  to  absolute  ownership  being  merged  in  the 
general  title  of  the  tribe  which  he  of  course  shares.  The 
woods  and  pastures  being  undivided,  each  markman  has  an  equal 
right  of  using  them,  and  can  turn  into  them  a  number  of  swine 
and  cattle  :  under  primitive  conditions  this  share  is  one  of  abso- 
lute equality  • ;  when  that  has  ceased  to  be  the  rule,  it  is  regulated 
by  strict  proportion.     The  use  of  the  meadow-land  is  also  defi- 

^  The  great  authority  on  this  is  G.  L.  von  Maurer,  who  has  collected 
and  arranged  an  enormous  quantity  of  material  on  the  subject  in  his 
li^iileitung,  and  in  his  works  on  the  Markenverfaasung,  Dorfverfassung, 
Hofver&ssong,  and  StadteverfiMSung. 

*  The  idea  of  a  forest  clearing  is  not  necessary  to  the  mark.  K.  Maurer, 
Krii.  Ueberschau,  i.  65-72. 

'  6.  L.  von  Maurer,  £inleitg..p.  ar. 

*  IMd.  Dorfverfassg.  i.  61-65  J  Markenver&ssg.  pp.  59-62. 
^  Ibid.  Einleitg.  pp.6,  95,  97. 

*  Ibid.  Markenverfaspg.  pp.  142  sq. 

S 
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^pportkm-  nitely  apportioned.  It  lies  open  from  bay  harvest  to  the  follow- 
^nder  the  ing  i^Hng,  and  during  this  time  is  treated  as  a  portion  of  the 
yst«m.  common  pasture,  out  of  the  area  of  which  it  is  in  £Eict  annually 
i  selected.    When  the  grass  begins  to  grow  the  cattle  are  driven  out, 

and  the  meadow  is  fenced  round  and  divided  into  as  many  equal 
shares  as  tiiere  are  mark -families  in  the  village :  each  man  has 
his  own  haytime  and  houses  his  own  crop  :  that  done,  the  fences 
are  thrown  down,  and  the  meadow  becomes  again  common  pas- 
ture :  another  field  in  another  part  of  the  mark  being  chosen 
for  the  next  year.  For  the  arable  land  the  same  regulative 
measures  are  taken,  although  the  task  is  somewhat  more  com- 
plex :  for  the  supply  of  arable  can  not  be  supposed  to  have  been 
inexhaustible,  nor  would  the  markmen  be  likely  to  spend  their 
strength  in  bringing  into  tillage  a  larger  area  than  they  could 
permanently  keep  in  cultivation.  Hence  the  arable  surface  must 
be  regarded  as  constant,  subject  to  the  alternation  of  crops.  In 
the  infancy  of  agriculture  the  alternation  would  be  simply  that 
of  com  and  fallow,  and  for  this  two  divisions  or  common  fields 
would  suffice.  But  as  tillage  developed,  as  the  land  was  fitter 
,  for  winter  or  spring  sowing,  or  as  the  use  of  other  seed  besides 
wheat  was  introduced,  the  community  would  have  three,  four, 
five,  or  even  six  such  areas  on  which  the  proper  rotation  of 
crops  and  fallow  might  be  observed  ^.  In  each  of  these  areas 
the  mark-man  had  his  equal  or  proportionate  share;  and 
this  share  of  the  arable  completed  his  occupation  or  posses- 
sion. 

This  system  of  husbandry  prevailed  at  different  times  over 

the  whole  of  Germany,  and  is  in  complete  harmony  with  the 

idea  of  a  nationality  constituted  on  a  basis  of  personal  rather  than 

^o'^^ti     territorial  relations.     As  the  king  is  the  king  of  the  nation, 

of thejK^  not  of  the  land,  the  land  is  rather  the  sign  or  voucher  for  the 
m  which  this  .  .  ,  ,       . 

systom  pre-  freedom  of  its  possessor  than  the  basis  of  his  rights.  He  pos- 
sesses his  land  as  being  a  full-free  member  of  the  community ; 
henceforth  the  possession  of  it  is  the  attestation,  type,  and  em- 
bodiment of  his  freedom  and  political  rights. 

»  G.  L.  von  Maurer,  Einleitg.  pp.  73-7 5»  77  «<1- 
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For  every  sach  mark  becomes  a  political  tinit :  every  free  The  poiitj 
mark-man  has  his  place  in  the  assembly  of  the  mark,  which  the  Mark 
r^olates  all  the  internal  business  of  the  partnerstdp  and  of  the 
relations  that  arise  from  it.  The  choice  of  the  meadow,  the 
rotation  of  the  crops,  the  allotment  of  the  shares  from  year  to  j 

year,  are  determined  in  this  council ' ;  and  without  its  consent 
no  man  may  settle  in  the  territory  \  build  himself  a  house,  or 
pnrehase  the  share  of  another.  It  is  unnecessary  to  suppose 
that  there  was  a  period  when  the  village  marks  administered  The  vilbicn 
justice  amongst  themselves ;  for  within  historical  times  they  mark-moo 
aj^pear  only  as  members  of  larger  communities  :  but  even  these 
communities  may  have  been  originally  constituted  on  the  same 
principle,  and  have  possessed  common  woods  and  pasture  grounds 
in  which  the  village  marks  have  their  definite  shares.  But  the 
initiatory  stage  of  legal  proceedings  may  well  have  been  gone 
through,  complaints  heard  and  presentments  drawn  up,  in  the 
village  council.  On  such  a  hypothesis  also  it  may  have  elected 
its  own  annual^  president  ^  although  again  within  historic  times 
such  noa^strate  seems  to  have  been  imposed  by  the  king  or 
governing  council  of  the  nation. 

If  a  member  of  the  mark,  or  a  new  settler  with  permission  of  Separate 
the  mark-m^i,  chose  to  build  his  house  apart  frDm  the  village,  outside  tht 

Tlllmrftfl 

in  a  remote  portion  of  the  common  land  or  in  a  new  clearing, 
be  might  do  so ;  and  in  such  case  he  would  have  a  permanent 
allotment  of  arable  and  meadow  lying  close  to  his  farm,  and  not 
subject  to  the  annual  reapportionment  His  partnership  in  the 
use  of  the  common  land  would  thus  be  limited  to  the  use  of 
wood  and  pasture,  in  which  his  rights  would  be  determined  on 
the  common  principle  of  proportion,  by  which  also  the  extent 
of  the  original  area  which  he  was  allowed  to  appropriate  was 
limited  ^ 

As  the  population  increased  and  agriculture  itself  improved, 
the  mark  system  must  have  been  superseded  everywhere.     The 

^  6.  L.  von  Maarer,  Einleitg.  pp.  14  4-1 50.. 
'  Ibtd.  pp.  14 1  sq.;  Lex  Salioa,  tit.  47. 

*  6.  L.  Ton  Maurer,  Einleitg.  p.  140. 

*  Ibid.  p.  9. 
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lanros  in  foundation  of  new  villages  on  the  common  lands,  standing  in  a 
stem.  filial  relation  to  the  original  settlement,  and  looking  to  it  as  the 
source  of  their  political  rights,  must  have  soon  exhausted  the 
available  territory.  The  partnership  in  tenure  of  the  arable 
would  necessarily  become  obsolete  wben  the  love  of  agriculture 
and  the  practice  of  careful  husbandry  demanded  for  the  culti- 
vator a  tenant-right  on  his  allotment :  it  could  continue  only  so 
long  as  all  men  farmed  equally  well :  as  soon  as  the  husbandman 
succeeded  in  keeping  his  annual  plot  better  than  his  neighbour, 
he  might  fairly  insist  that  a  longer  possession  ^was  therefore  due 
to  him,  and  that  he  might  conunute  the  annual  for  a  perpetual 
allotment.  So  the  arable  fell  into  the  condition  of  separate 
ownership  together  with  the  homestead ;  the  rights  to  wood  and 
pasture  remsuning  in  common,  though  liable  also,  when  the  pro- 
cess of  inclosure  has  begun,  to  similar  appropriation.  And  the 
equaliw  of  right  of  separate  ownership  being  established,  inequality  of 
id.  estate,  which  must  have  prevailed  to  some  extent  from  the  first, 

would  become  the  rule  instead  of  the  exception.  But  whilst  the 
political  importance  of  the  system  would  thus  pass  away,  the 
plan  of  common  husbandry  and  common  rights  of  wood  and 
pasture,  the  local  gatherings  of  the  freemen  and  their  by-laws 
or  internal  regulations,  would  remain  and  become  available 
"?^?th  ^^^  administrative  purposes  guided  on  other  principles.  The  old 
ark  usages,  feeling  of  freedom  and  of  the  inseparable  connexion  between 
land  ownership  and  the  possession  of  public  rights  would  con- 
tinue ;  possibly  also  the  habit  of  looking  up  to  the  owners  of  the 
primitive  homesteads  as  the  natural  leaders,  the  representatives 
of  the  half  mythical  forefathers  of  the  village. 

The  system,  necessarily  shortlived  in  its  integrity,  thus  leaves 
deep  and  abiding  impressions  wherever  it  has  once  prevailed ; 
and  those,  if  we  are  to  trust  to  the  nomenclature  which  belongs 
to  it,  in  regions  of  political  life,  where  we  should  hardly  look 
for  them.  The  homestead  of  the  original  settler,  his  house, 
farm  buildings  and  enclosure,  Hhe  toft  and  croft,'  with  the 
share  of  arable  and  appurtenant  common  rights,  bore  among 
the  northern  nations  the  name  of  Odal,  or  Edhel ;  the  primitive 
mother  village  was  an  Athelby  or  Athelham;  the  owner  was 

« 
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an  Athelbonde* :  the  same  word  Adel  or  Atliel,  signified  also  The  Alod 

^  and  th6 

nobility  of  descent,  and  an  adaling  was  a  nobleman.     Primitive  Adaiing. 

nolnlitj  and  primitive  landownersbip  thus  bore  the  same  name^.  \ 
It  may  be  questioned  whether  any  etymological  connexion  exists 
between   the  words  ocUd  and  cdody  but  their  signification  as 
applied  to  land  is  the  same  :  the  alod  is  the  hereditary"  estate 
derived  from  primitive  occupation ;  for  which  the  owner  owes 
no  service  except  the  personal  obligation   to   appear  in  the 
host  and  in  the  council.     The  freeman  who  does  not  bear  the  The  free- 
name  of  adaling,  is  the  descendant  of  the  later  settler  who  has 
been  admitted  to  full  rights  in  the  community;  or  he  may  be 
descended  finom  the  original  settlers  but  has  not  inherited  the 
homestead.     Beneath  these  comes  the  free  class  of  labourers  who  The  cultiv 
cnltivate  the  land  which  others  own.     The  three  classes  are  men's  lan^ 
kept  distinct  by  the  difference  of  the  wergild :   the  killing  of 
the  adaling  is  atoned  for  by  a  fine  twice  or  three  times  as  large 
as  that  which  can  be  demanded  for  the  freeman ;  and  his  oath  in 
compurgation  is  of  twice  or  thrice  the  weight     Sometimes  this  The  diatin 
difference  of  valuation  may  be  referred  to  the  difference  of  the  wergUd.  ^ 
coze  of  the  estate  which  each  holds ;   and  the  value  of  the 
oath  bears  an   exact  proportion  to  the  acreage  of  the  alod. 
Bat  this  belongs  probably  to  later  times.     It  is  enough  for  the 
present  to  observe  that  the  mark  system  preserves  in  itself  the 
two  radi(»l_  principles  of  German  antiquity,  the  kindred  and 
the  community  of  land ;  and  their  primitive  appurtenances,  the 
wergild  and  compulation,  in  which  the  kindred  share  the  rights 
iand  responsibilities  of  the  individual  fi-eeman ;  the  right  and 
obligation  are  based  on  the  kindred,  regulated  by  the  land  tenure, 
lUid  snbject  to  the  general  administration  of  the  peace. 

25(  Ascending  from  the  simplest  form  of  local  organisation  The  highei 
to  the  juridical  and  political  administration  of  the  tribe,  we  SJwempU 
have  in  the  *  Pactus  Legis  Salicae,'  or  summary  of  the  customs  sahM  Jaw 
of  Frank  law  in  the  fifth  century,  a  store  of  facts  which  may 
illustrate  a  general  theory  although  they  cannot  form  the  basis 

*  G.  L.  von  Maurer,  Einleitg.  pp.  14-17. 

«  See  Grimm,  R.  A.  p.  365  ;  Waitz,  D.  V.G.i  185-187;  K.  Maurer,  Krit. 
Uebenchati,  L  97  ;  YigfUsson,  Icelandic  Dictionary,  s.  v.  Adal,  OdaL 
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leSalian    of  one\     In  some  points  the  Salian  law  is  contrasted  with  the 
customs  of  the  interior  nations  of  Germany,  the   Saxons  for 
instance  :  snch  are  those  especially  that  have  reference  to  royalty, 
which  was  unknown  to  the  one  nation  long  after  it  had  become 
,    a  regular  institution  of  the  other :  where  therefore  the  authority 
of  the  king  is  mentioned  in  it,  we  must,  in  applying  the  analogy 
to  the  Saxons,  substitute  for  it  the  rule  of  the  elective  ^nceps,  or 
of  the  assembly,  or  the  local  community,  as  the  case  may  require. 
^  of  the      The  mark  system  has  left  its  laraces  in  the  Salian  law.     The 
system  of  common  cultivation  may  have  passed  away,  but  no 
settler  is  allowed  to  take  up  his  dwelling  in  the  vill  without  the 
express  permission  of  the  conmiunity,  or  authority  from  the 
king  in  whom  the  central  rights  of  the  community  are  vested*. 
The  social  organisation  of  the  vill  may  be  identical  perhaps" 
with  that  of  the  mark ;    it  is  capable  of  holding  assemblies, 
discussing  grievances,  and  making  by-laws,  but  it  is  not  a  coort 
of  justice;   its  president  is  the  officer  who  collects  the  royal 
dues,  and  is  nominated  by  the  king', 
^.«>"J*of      The  ordinary  court  of  justice  is  the  mallus  or  court  of  the 
'aij^or     hundred,  of  which  the  centenarius  or  thunginus*  is  the  presi- 
rnrt.  dent,   elected  by  the   national    council     With   him    sits   the 

sacebaro,  to  represent  and  secure  the  king's  rights^.  The 
court  consists  of  all  the  fully  qualified  landowners,  who  bear, 
in  their  name  of  rachimfmrgiy  a  title  that  shows  their  capa- 
city for  legal  ftmctions ;  for  they  furnish  the  centenarius  with 
a  body  of  assessors,  selected  from  time  to  time,  and  called, 
during  their  period  of  service,  the  sitting  rachimburgs*,  in  oppo- 
sition to  the  rest  of  their  body,  who  are  the  standing  members. 
From  the  decisions  of  the  mallus  there  is  no  appeal,  except  to 

*  Lindenbrog.  Leges  Barbarum,  pp.  309  sq. ;  CanciaDi,  ii.  17  sq. ;  Baluiei 
Capitularia  R.  R.  Ff.  i.  201  sq. ;  Waitz,  Das  Alte  Recht.  Kiel,  1846. 

*  Titt.  xiv,  xlv ;  Waitz,  Das  Alte  Recht.  pp.  1 24. 110,  228.  353  ;  G.  L.  von 
Maurer.  Einleitg.  p.  141  sq.  *  Waitz,  D.  V.  G.  iL  314,  353.  354. 

*  Savigny.  R.  R.  i.  273  ;  Waitz,  Das  Alte  Recht,  p.  294 ;  D.  V.  G.  i.  248. 
»  Sobm,  Fr.  R.  G.  V.  i.  84-94. 

*  Waitz,  D.  V.  G.  i.  334.  llie  name  belongs  to  all  fully  qualified  freemen 
among  the  Franks,  and  answers  to  Arimannus  among  the  Lombards; 
Savigny,  Rom.  Recht  im  Mittelalter,  i.  191,  214  sq.  On  the  derivation  of 
the  word  see  Savigny,  i.  222  (Rek=rich,  great ;  and  burff«borh,  surety); 
Grimm,  R.  A. pp.  293,  774;  (ragin« consilium;)  Waitz,  Das  Alte  BecH 
p.  291;  D.  V.G.  il  36. 
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the  king  faimself ;  no  court  intervening  between  that  of  the 
hundred  and  the  supreme  council  of  the  nation^.  The  Graf,  The  Oref. 
or  administratiye  ruler  of  the  province  which  is  composed 
of  the  aggregations  of  the  hundreds,  is  a  servant  of  the  king, 
fiscal  and  judicial,  and  as  such  executes  the  sentences  of  the 
mallua,  but  has  no  special  court  of  his  own'. 

The  SaHan  law  recognises  fully  the  importance  of  the  kindred  No  tribum 
in  relation  to  the  descent  of  property,  the  wergild  and  compur- 
gation ;  but  affords  no  trace  of  any  political  or  juridical  organi- 
sation foimded  upon  it,  and  contains  no  reference  to  any  primi-  No  blood 
tive  nobility',  the  only  differences  in  the  wergild  arising  from        *  ^' 
employment  in  the  host  or  in  the  king's  serviced     The  posi- 
tion of  the  letuB  is  nearer  to  that  of  the  slave  here  than  in  the 
^'Saxon  institutions,  which  however  are  in  close  conformity  with 
the  Frank  law  in  the  prohibition  of  mixed  marriages °.    Separate  inequality 
ownership  of  land,  in  the  greatest  completeness  and  in  the  most 
nnequal  proportions,  has  become  the  rule^:  the  more  ancient 
system  is  to  be  detected  only  by  the  vestiges  of  its  nomenclature  : 
the  'terra  salica'  answering  to  the  Alod  or  Adalsgut^ 

Hie  King  is  the  ruler  of  the  nation ;  he  appoints  the  Qrafis  The  King. 
and  the  magistrates  of  the  vills  ;  he  has  a  c&mita;tfU8  of  personal 
followers  who  supply  the  place  of  hereditary  nobility  and  per- 
manent guard.  He  is  the  guardian  of  the  peace  of  the  nation, 
and  supreme  judge  of  appeal  The  supreme  political  council  The  nations 
is  the  nation  in  arms  :  but  of  any  central  gathering  of  the  people 
for  justice  there  is  no  mention ;  we  can  only  infer  that,  if  there 
were  any,  it  must  have  necessarily  coincided  with  the  assembly 
of  the  host  The  succession  to  the  royalty  is  hereditary  in  one 
family,  but  the  person  who  succeeds  is  chosen  by  the  nation  ^ 

•  Waite,  D.  V.  G.  u.  49.^-495. 

'  Nor  even  a  ahare  in  the  jurwdiction  of  the  mallus ;  Sayigny,  R.  R.  i. 
256,  a65 ;  Sohm,  Fr.  R.  G.Verf.  i.  83. 

»  QL  Savigny.  R.  R.  i.  223 ;  Waltz,  Das  Alte  Recht,  p.  103  ;  D.V.G.  ii. 
389-191. 

«  Waltz,  Das  Alte  Recht,  p.  104.  "  Ibid.  p.  106. 

•  Ibid.  p.  1 17 ;  D.V.  G.  ii.  21 7.  This  seems  to  be  the  consequence  of  the 
oonooeat  of  a  Roman  province. 

^^Taitas,  D.  V.  G.  ii.  aao :  the  land  attached  to  the  *  sala '  or  house.  QL 
Grimm,  R.  A.  p.  493. 

•  Wwt»,  Daa  Alte  Recht,  pp.  303-214 ;  D.  V.  G.  tL  148-164. 
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difference  of  So  Simple  was  the  governmental  system  of  the  Franks  in  the 
?ixon  cua-  fifth  century  :  that  of  the  Saxons  was  simpler  still,  for  they  were 
without  the  complication  of  royalty.  The  name  of  the  hundred, 
the  institution  round  which  the  Frank  system  circles,  and  the 
origin  of  which  has,  as  we  shall  see,  its  own  complexities,  does 
not  occur  amongst  the  continental  Saxons^:  and  although  it 
does  not  follow  that  it  was  unknown  to  them,  its  non-appearance 
is  a  presumptive  evidence  of  superior  simplicity  of  organisation. 
We  shall  trace,  as  we  proceed  in  the  history  of  the  English,  vestiges 
of  the  systems,  or  of  parts  of  the  systems,  thus  briefly  character- 
^^^  o^  ised  :  perhaps  we  have  shown  already  by  implication  how  very 
^mpiete  much  a|iy  complete  scheme  or  general  picture  must  be  based  on 
inferences  and  analogies,  such  as  by  their  very  nature  raise  a 
suspicion  of  pretentious  speculation  and  warrant  us  in  content-' 
ing  ourselves  with  a  modest  and  tentative  dogmatism, 
imiogies  in  26.  And  this  consideration  restrains  us  from  even  attempting 
ian  history,  to  apply  to  the  Saxons  the  minute  and  regular  machinery  of 
local  divisions  and  jurisdictions  which  we  find  in  the  Scandina- 
vian laws,  and  of  which  the  colonisation  of  Iceland  is  the  best 
and  the  favourite  specimen.  The  existence  of  numerical  divi- 
sions of  the  utmost  minuteness  is  not  inconsistent  with  great 
antiquity ;  but  it  is  a  sign  not  so  much  of  antiquity  as  of  the 
absence  of  more  natural  determinants.  The  nomad  race  has 
scarcely  any  possible  principle  of  arrangement  other  than  number : 
it  is  indispensable  also  to  the  machinery  of  the  host,  and  in 
consequence  the  occupation  of  a  conquered  country  or  the 
colonisation  of  one  newly  discovered,  is  regulated  in  this  way. 
The  usage  is  then  no  sign  of  either  age  or  race.  Yet  it  is  us^iil 
to  observe  the  analogy,  especially  when,  as  in  Iceland,  a  perfed; 
instance  can  be  adduced. 
pnstituUon  Iceland  is  divided  into  four  fiordungs  or  quarters,  as  Yorkshire 
may  have  been  divided  by  the  Danes  into  three  ridings.  Each 
fiordung  was  divided  into  three  things^  and  each  thing  into  three 

»  Wait«,  D.  V.  G.  i.  153.  The  traces  of  the  system  alleged  by  Waits 
are  questioned  by  RichUiofen.  K.  Maurer,  Krit.  Ueberschau,  i.  70.  It  ia 
also  uDknown  among  the  Frisians.  Waltz  mentions  however  a  *  Camminge 
hunderi '  in  Westphalia. 
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godordB  01*  lordships  :  the  northernmost  fiordung  however  con-  The  court 
tained  fonr  things.  The  godord  was  originally  a  personal  not  a 
territorial  division^.  In  the  court  of  the  fiordung  were  thirty-six 
judges,  twelve  firom  each  godord,  named  by  the  lord,  who  did  not 
himself  sit  there.  The  general  assembly  of  the  island  was  called 
the  Aldiing.  The  logrettay  the  judicial  and  legislative  committee  Theiogret 
of  the  aUhing,  was  composed  of  the  gothar,  or  godordsmen,  and 
two  nominated  representatives  from  each  godord  ;  nine  represen- 
tatives being  added  for  three  supplementary  godords,  so  that  the 
whole  number  was  144 ;  with  these  sat  the  bishop  and  the  law- 
men ;  forty-eight  being  a  quorum  ^  Here  is  a  late  but  distinct 
product  of  the  Grermanic  centralising  system  marked  by  singular 
regard  to  numerical  symmetry. 

Another  instance  may  be  found,  also  at  a  late  period,  in  Oonstituti< 
the  immediate  neighbourhood  of  Saxony  proper.  The  little  nmrwhen. 
territory  of  Dithmarschen  was  colonised  by  two  kindreds  from 
Friesland  and  two  from  Saxony :  the  Frisians  formed  two 
marks,  the  Norderstrand  and  the  Suderstrand  :  the  Saxons  two 
others,  Norderhamm  and  Suderhamm :  and  the  four  were  in 
A.  D.  804  madQ  into  a  Oau  in  which  the  archbishop  of  Bremen 
had  ihe  royal  rights  of  Heerbann  and  Blutbann  ;  a  fifth  mark 
or  dofft  was  afterwards  added.  The  rights  of  the  archbishop 
being  guarded  by  an  advocatus  or  vogt,  sometimes  by  one  to  each 
mark,  the  state  was  governed  by  its  own  landrath  :  each  mark 
had  twelve  elected  consules  :  the  forty-eight  constituted  the  land- 
rath«  When  in  the  sixteenth  century  the  vogts  disappeared, 
the  territory  became,  what  it  had  been  originally,  a  systematic 
organism  for  self-government^.  This  furnishes  no  bad  com- 
mentary on  the  testimony  of  Hucbald^. 

*  The  godord  (gothorth)  was  the  lordship  which  looked  to  the  Hof  or 
temple  as  the  centre  of  its  religions  and  legal  oi^ganisation  under  the  Gothic 
or  priest-iord. 

*  P^lgrave,  Commonwealth,  p.  115;  Bluntschli  in  Krit.  Ueherschau,  i. 
1-20-117;  Vi|,»fdBson,  Icelandic  Dictionair,  s.  v.  Althing,  Gothi,  Logretta. 
K.  Maurer's  Beitrage  zur  Rechtsgeschichte  des  Germanischen  Nordena, 
le  the  authoritative  book  on  the  subject. 

*  6.  L.  von  Haurer^  Sinleitg.  pp.  aS^-a^a* 

*  Above,*p,  43« 
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THE   MIGBATION. 


27.  Conquest  of  Britain. — 28.  Condition  of  the  Britons. — 29.  Theorj  of 
earlier  Grerman  settlements. — 30.  Theory  of  connexion  between  Welsh 
and  Anglo-Saxon  laws. — 31.  Effect  of  the  conquest  on  the  conquerors.—'. 
32.  Adoption  of  royalty. 

27.  The  fifth  century  saw  the  foundation  of  the  Frank  dominion 
in  Gaul,  and  the  first  establishment  of  the  German  races  in 
Britain.  The  former  was  effected  in  a  single  long  reign,  by  the 
J  energy  of  one  great  ruling  tribe,  which  had  already  modified  its 
I  traditional  usages,  and  now,  by  the  adoption  of  the  language  and 
I  religion  of  the  conquered,  prepared  the  way  for  a  permanent 
amalgamation  with  them.  In  this  process,  whilst  the  dominant 
tribe  was  to  impose  a  new  mould  upon  the  material  wliich  Roman 
dominion  had  reduced  to  a  plastic  mass,  it  was  in  its  turn  to  take 
fonns  which  but  for  the  pertinacious  idiosyncrasy  of  the  Gallic 
genius,  and  the  Roman  training  to  which  it  had  been  subjected, 
it  would  never  have  taken.  Frank  feudalism  would  scarcely  have 
grown  up  as  it  did  but  for  the  pre-existence  of  the  type  of  Gallic 
society  which  Caesar  had  remarked,  and  the  care  taken  by  the 
Roman  governors  to  adapt  the  Gallic  character  to  their  own  ends. 
It  was  a  rapid  if  not  an  easy  process  :  the  Salian  Frank  entered 
into  the  place  of  the  Roman  and  the  Gk>th  :  the  Visigoth  retired 
southwards :  the  Ripuarian,  the  Alemannian,  and  the  Burgundian 
accepted  either  feudal  dependence  or  political  extinction. 

It  was  very  different  with  Britain.  The  Saxons,  Angles,  and 
Jutes,  although  speaking  the  same  language,  worshipping  the 
same  gods  and  using  the  same  laws,  had  no  political  unity  like 
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the  Franks  of  Clovis  :  they  were  not  moved  by  one  impulse  or  Conquest  oi 

.     .      ,   ,  .      '     riT.  i.^^^  .     .  ,     Britain. 

tOTited  by  one  opportunity.  The  conquest  of  Britain  was  the 
result  of  a  series  of  separate  expeditions,  long  continued  and  ' 
perhaps,  in  point  of  time,  continuous,  but  unconnected,  and( 
independent  of  one  another.  It  was  conducted  by  single  chief- 
tains, who  had  nothing  whatever  in  common  with  the  nation  I 
they  attacked,  and  who  were  about  neither  to  amalgamate  with  f 
them  nor  to  tolerate  their  continued  existence.  They  were  men, 
too,  on  whom  the  charm  of  the  Roman  name  had  no  power,  and 
whose  institutions  were,  more  than  those  of  the  rest  of  the  bar- 
barians, free  from  Roman  influences;  for  three  centuries  after 
the  conquest  the  Saxons  in  Germany  were  still  a  pure  nation- 
ality, unoonquered  by  the  Franks,  untainted  by  Roman  manners, 
.  and  «till  heathen. 

These  separate  expeditions  had  doubtless  chantred  their  cha-  Diverse 

-..  -r*..  ......         character  0 

raeter  in  course  of  time.  Beginning  as  mere  piratical  visitations  the  expedi* 
of  the  coast — such  as  were  those  of  the  Danes  and  Norsemen  at  a 
later  period — they  had  before  the  end  of  the  third  century  called 
forth  the  defensive  powers  of  Rome,  and  tasked  the  energies  of 
the  count  of  the  Saxon  shore  ^  It  is  not  until  the  middle  of 
the  fifth  century  that  they  assume  the  dimensions  of  conquest, 
edonisation,  migration ;  and  when  they  have  attained  that 
character,  the  progress  and  success  of  the  several  attempts  are 
not  nnift>rm ;  each  little  state  reaches  greatness  by  its  own 
route,  and  the  history  of  its  growth  makes  a  mark  upon  its  con- 
stitution. 

26.  If  the  Saxons  and  Angles  are  contrasted  with  the  Franks  pifference 

° ,  ^     between 

atill  more  are  the  Britons  with  the  Gauls.      Rome  had   laid  Oakland 

Britain. 

a  Tefy  strong  hand  on  Gaul,  and  Gaul  had  repaid  in  a  remark- 
ftUe  degree  the  cultivation  of  her  masters.     At  the  time  of  the! 
downfall  of  the  empire  Ghtul  was  far  more  Roman  than  ItalW 
itself;    she  possessed   more  flourishing  cities,   a  more   active 
and  enlightened  church,  and  a  language  and  literature  com' 

*  The  sbore  infested  by  the  Saxon  pirates,  not  the  shore  colonised  by 
Saxons,  as  Bometimee  understood.  See  Freeman,  Norm.  Conq.  i.  11,  and 
tbe  reCereDoes  given  there.  The  other  Wew^was  held  by  Lappenberj, 
(ed.  Ihcnrpe),  i  46,  47.  Kemble  seems  also  to  fSftvour  it,  Saxons,  i.  10,  11  ; 
F^^ve«  Coxmnonwealth,  p.  3^4. 
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pletely  Latin,  althongb  of  course  £ar  beneath  the  Btandard  of  the 
/classical  ages.  Britain  had  been  occupied  by  the  Eomans,  but 
I  had  not  become  Roman  ;  their  formative  apd  cultivating  power 
had  affected  the  land  rather  than  the  owners  of  it.  Here,  too, 
had  been  sj^endid  cities,  Christian  churches,  noble  public  works 
and  private  mansions ;  but  whatever  amount  of  real  union  may 
have  existed  between  the  two  populations  ended  when  the  legions 
were  withdrawn.  The  Britons  forgot  the  Latin  tongue ;  their 
J  clergy  lost  all  sjrmpathy  with  the  growth  of  religious  thought : 
the  arts  of  war  had  been  disused,  and  the  arts  of  peace  never 
thoroughly  learned.  The  old  tribal  divisions,  which  had  never 
been  really  extinguished  by  Roman  rule,  rose  from  their  hiding- 
places;  and  Britain  was  as  fertile  in  tyrants  after  as  it  was 
before  the  Roman  conquest.  But  Roman  rule  had  disarmed  and 
enervated  the  people :  constant  foreign  invasion  found  them  con- 
stantly unprepared,  and  without  hope  or  energy  for  resistance. 
They  could  not  utilise  the  public  works  or  defend  the  cities  of 
their  masters.  So  Britain  was  easy  to  be  conquered  in  propor- 
tion as  it  was  Romanised.  A  succession  of  calamities  had 
diminished  the  population,  already  greatly  reduced  by  the  with- 
drawal of  the  dependents  of  the  Romans  into  Gaul ;  and  when 
once  the  invitation  or  the  concessions  of  the  British  chiefs  had 
given  the  invaders  a  standing-ground  in  the  island,  the  occupa- 
tion of  the  eastern  half  at  least  was  accomplished  in  a  short 
timei.  The  middle  of  the  fifth  century  is  the  approved  date  for 
this  settlement.  Kent  seems  to  have  been  won  by  a  single 
victory  :  the  kingdom  of  Sussex  was  the  result  of  the  capture  of 
Anderida  ;  the  history  of  Wessex  is  the  long  story  of  encroach- 
ments on  the  native  people,  who  retired  very  gradually,  but 
became  stronger  in  resistance  as  they  approached  the  mountains 
and  the  western  sea,  until  a  balance  of  forces  compelled  an 
armed  peace*.  Mercia,  the  country  of  the  Southern  and 
Middle  Angles,  was  an  aggregation  of  many  smaller  settlements; 
each   apparently  the  result  of  detached  Anglian   expeditions 

*  Bede«  H.  E.  i.  13-15;  GUdas,  xiv,  xxii;  HallAm,  Middle  Ages,  chap^ 
viii.  note  iv.    Kemble,  Saxons,  ii.  287  sq. 
'  See  on  the  growth  of  Wessex,  Freeman,  Norm.  Conq.  i.  24,  25. 
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Of  the  formation  of  the  Northumbrian  and  East  Anglian  king- 
doms we  have  not  even  the  traditional  data,  which,  whether 
historical  or  not,  serve  to  give  an  individuality  to  the  others  *. 
The  dislocated  state  of  Britain  seems,  next  to  its  desertion  by  Want  of 
the  Bomans,  to  have  made  way  for  the  conquerors.  The  same  weak  t^ie  Britons 
obstinacy  which  had  failed  to  combine  against  invasion,  refused  | 
to  accept  the  new  dominion;  and  the  Saxons,  merciless  by  habit,  f 
were  provoked  by  the  sullen  and  treacherous  attitude  of  their 
victims.     The  Britons  fled  from  their  homes :  whom  the  sword 
spared  famine  and  pestilence  devoured  :  the  fiew  that  remained 
either  refused  or  fuled  altogether  to  civilise  the  conquerors^. 
For  a  century  and  a  half  after  their  arrival  the  Saxons  remained  Their  r^ua 
hgttben  ;  for  a  century  after  their  conversion  they  were  rej)elled  with  the 
irom  communion  with  the  Celts  :  the  Britons  retarded  rather  than  °^"^^*^"' 
promoted  the  religious  change  which  the  Spaniards  forced  on  their 
Arian  conquerors,  and  which  Clovis  voluntarily  adopted  to  unite 
him  with  his  Gallic  subjects.     This  period,  instead  of  being  one 
of  amalgamation  was  one   of  divarication.      There  was  room 
enough  for  both  Britons  and  Saxons :  the  Eoman  cities  might 
have  been  homes  for  the  one,  and  the  woods  and  broad  pastures 
have  fiimished  the  others  with  their  favourite  prospects.     But 
the  cities  went  to  ruin ;  Christianity  became  extinct  and  all 

culture  with  it.     There  were  still  Boman  roads  leeuiinff  to  the  General 

desolation. 
walls  and  towers  of  empty  cities :  the  Boman  divisions  of  the 

land  were  conspicuous  :  the  intrenched  and  fortified  camps  :  the 
g^reat  villas  of  the  princely  families ;  churches  and  burial  places ; 
but  they  were  become  before  the  days  of  Bede  mere  haunted 
mins,  something  like  the  mysterious  fabrics  which  in  Central 
America  tell  of  the  rule  of  a  mighty  race  whose  name  is  for- 
gotten'. 

It  is  not  to  be  supposed  that  this  desolation  was  uniform  :  in  Local 
some  of  the  cities  there  were  probably  elements  of  continuous  fife?^'^ 
life :  London,  the  mart  of  the  merchants,  York,  the  capital  of 
tlie  North,  and  some  others,  have  a  continuous  political  existence, 

'  Freeman,  Koim.  Conq.  i.  25,  26. 

«  Bede.  H.  E.  i.  13-15 ;  GilcUw,  xiv,  xxii. 

'  Kemble,  Sozodb,  ii.  297. 
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icmajnsof  although  they  wisely  do  not  venture,  like  some  of  the  towns  of 

U.e  Britons.  ^       .^       ^^  ^       ^  ,  ,,  .-  ,, 

j  JSouthem  France,  to  daim   an  unbroken  succession  from  the 

I  Roman   municipality.     The   new  i:ace  found  the   convenience 

'  of  ready-built  houses  and  accumulated  stores  of  material;  and 

I  wherever   the  cities  were  spared,   a  portion  at   least  -  of  the 

I  city  population  must  have  continued  also.     In   the  country, 

I  too,  especially  towards  the  West  and  the  debateable  border, 

I  great  numbers   of  Britons   may  have  survived  in  servile  or 

half-servile  condition :  some  few  of  the  greater  men  may  have 
made,  and  probably  did  make,  terms  for  themselves,  especially  in 
the  districts  appropriated  by  the  smaller  detachments  of  adven- 
turers ;  and  the  public  lands  of  the  new  kingdoms  must  hav^ 
required  native  cultivators.  But  all  these  probabilities  only  bring 
No  jrenena  out  more  strongly  the  improbability  of  any  general  commixture 
r«M«g,  or  amalgamation  of  the  races.      Centuries  after  the  conquest  the 

Briton  by  extraction  was  distinguished  by  his  wergild  from  the 
man  of  the  ruling  race.  It  is  impossible  that  such  a  commixture 
could  have  taken  place  without  leaving  its  traces  on  the  language 
or  the  religion.  The  English  of  Alfred's  time  is,  except  where  the 
common  terms  of  ecclesiastical  language  come  in,  purely  Ger- 
OT  of  institu-  manic :  British  Christianity  stood  out  against  Saxon  for  a  century 
after  the  death  of  Augustin  ;  and  the  vestiges  of  Romano-Britidi 
law  which  have  filtered  through  local  custom  into  the  common 
law  of  England,  as  distinct  from  those  which  were  imported  in 
the  middle  ages  through  the  scientific  study  of  law  or  the  in- 
sensible infection  of  cosmopolitan  civilisation,  are  infinitesimal. 
Earlier  Ger-  29.  The  theory  that  some  appreciable  proportion  of  the  popu- 
ments.  lation  of  Koman  Britain  was  already  Germanic;  that  the  Belgae\ 
or  Coritani  or  Catieuchlani  ^  of  the  island  might  have  welcomed 
the  Saxons  and  Angles  as  distant  cousins,  has  had  able  supporters, 
but  has  no  basis  either  in  fsuci,  or  in  probability.  The  Belgae  of 
Caesar's  days  were  Gauls,  and  their  British  kinsmen  could  scarcely 
have  retained,  five  centuries  later,  any  recollection  of  a  languid 
which  their  fathers,  if  they  had  ever  known  it,  had  so  long  forgottea 
It  is  neither  impossible  nor  improbable  that  on  the  northern  and 

*  Palgmve,  Commonwealth,  pp.  26  8q.  '  K^nble,  Saxons,  i.  9. 

Digitized  by  VjOOQIC 


;lf.J 


rr  zv9n    JO-nviun^f/iK^e* 


eftst^m   coasts  sliipv^reckB  and  piratic   expeditions   may  have  N<^  mipori 
fbonded  colonies  of  GrermaDS  much  earlier  than  the  beginning  of  bistorj. 
history.     Bat  to  base  any  historical  theory  on  such  contingencies 
is  about  as  wise  as  to  accept  the  notion  that  the  German  Saxons  . 
were  a  colony  from  English  Britain  ^  or  that  the  conquerors  of 
Britain  did  not  come  from  Germany,  but  were  a  hypothetical 
colony  from  a  hypothetical  settlement  on  the  Littns  Saxonicum 
ofGaul^ 

30.  Nor  again  can  any  weight  be  attached  to  the  results  of  the  J*l^^'^^ 
careful  investigation  of  able  scholars  into  Welsh  social  antiquities,  *,^to  be*^ 
9m  affecting  the  present  question  *.  If  the  agreement  between  the  roiied  on. 
local  machinery  of  the  Welsh  laws  and  the  Anglo-Saxon  usages 
were  much  closer  than  it  has  ever  been  shown  to  be ;  if  the  most 
ancient  remains  of  Welsh  law  could  be  shown  not  to  be  much 
younger  in  date  than  the  best  established  customs  of  Angle  and 
Saxon  jurisprudence — the  fact  would  still  remain  that  the  his- 
torical civilisation  is  English  and  not  Celtic.  The  cantred  of 
Howel  dha  may  answer  to  the  hundred  of  Edgar,  but  the 
hundred  of  Edgar  is  distinctly  the  hundred  of  the  Franks,  the 
Alemannians  and  the  Bavarians.  If  the  price  of  life  and  the 
va^e  of  the  eompurgatory  oath  among  the  Welsh  were  exactly 
what  they  were  among  the  Saxons,  it  would  not  be  one  degree 
lees  certain  than  it  is  that  the  wergild  of  the  Saxon  is  the  wergild 
of  the  Goth,  the  Frank,  and  the  Lombard.  The  Welsh  may 
ixi  late  times  have  adopted  the  institution  from  the  English,  or 
in  all  the  nations  the  common  features  may  be  the  expedients 
o£  a  common  stage  of  civilisation ;  but  the  kinship  is  between 
the  En^ish  and  the  G^erman  forms.     The  Welsh  laws  may  be 

'  The  old  and  cnrious  inversion  of  the  true  story  which  appears  in  Budolf, 
XransL  S.  Alexandri,  Ptrtz,  ii.  674. 

«  The  view  propounded  by  Dr.  A.  F.  H.  Schaumann,  Gottingen,  1845  J 
see  K.  Maurer,  Krit.  Ueberschau,  i.  51.  The  theory  of  Roman  military 
ooUmies  of  German  race  settled  in  Britain  at  a  much  earlier  period  is  not 
ixnprobsble,  but  rests  on  very  scanty  evidence  :  for  Saxon  settlements  of  the 
Irind  ^lere  can  he  of  course  no  evidence.  But  the  root  of  the  false  hypo- 
tli,e«s  lies  in  each  case  in  the  misunderstanding  of  the  name  Littus  Saxoni- 
cvtrm.    See  above,  p.  59. 

*  Much  useless  labour  is  spent  by  Sir  F.  Palgrave  on  this  subject  in  the 
X^i«"£  aod  Progress  of  the  English  Commonwealth,  to  a  certain  extent  impair- 
2XB£r  ^^  "^tl^ae  off  that  great  work. 
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adduced  for  illustration   and  analogy,  but  not  for  historical 
argument.    However,  we  have  no  remains  of  such  laws  that  are 
not  much  later  than  the  days  of  Alfred. 
iTectofthe      31.  If  it  were  possible  to  form  a  clear  idea  of  the  amount  of 

mqueston      ... 

le  new-  Civilisation  which  the  invaders  already  possessed,  or  of  the  organi- 
sation which  they  were  to  substitute  for  that  which  thus  vanished 
before  them,  we  should  be  better  able  to  determine  the  effect 
which  was  produced  on  them  by  the  process  of  conquest.  But 
as  it  is,  only  two  great  generalisations  seem  to  be  possible. 
First,  conquest  under  the  circumstances  compelled  colonisation 

recesrity  of  and  migration.  The  wives  and  families  were  necessary  to  the 
comfort  and  continued  existence  of  the  settlements.  It  was  not 
!  only  that  the  attitude  of  the  Britons  forbade  intermarriages ;  the 
.  Saxons,  as  all  testimony  has  shown,  declined  the  connubium  of 
foreign  races  ^ :  they  could  not  give  to  the  strange  woman  the 
sacred  prerogative  of  the  German  woman,  let  her  cast  their  lots 
or  rear  their  children.  The  tie  of  the  cognaHo  and  the  gens  was 
as  strong  as  it  had  been  of  old* :  the  new  settlements  were  called 
by  Gentile  names,  and  these  names  involve  the  retention  of  the 
rights  and  duties  of  the  mcegtk  The  invaders  conSe  in  families, 
and  kindreds,  and  in  the  full  organisation  of  t)|&ir  tribes :  the 
three  ranks  of  men,  the  noble,  the  freeman  and  the  last*;  even 
the  slaves  are  not  left  behind.  The  cattle  of  their  native  land 
are  imported  too  :  the  store  they  set  by  tbeir  peculiar  breeds  is 
proved  by  the  researches  into  the  grave-places  of  the  nations. 
It  could  scarcely  be  otherwise,  unless  we  are  to  suppose  an 

*  See  above,  p.  43. 

'  There  seems  to  be  no  reasoD  for  questioning  that  the  eorl,  ceorl,  and 
Iflet  of  the  earliest  English  laws,  those  of  Ethelbert,  answer  exactly  to  the 
edhiling,  the  friliog,  and  the  lazzus  of  the  old  Saxons.  Whe^er  the  Ken^h 
Isets  were  of  Grerman  origin  has  been  questioned.  J^appenberg  (ed.  Thorpe), 
ii.  334,  thinks  that  they  were  *  unfree  of  kindred  race.*  K.  Maurer,  Krit. 
Ueberschau,  i.  421,  thinks  them  a  relic  of  ancient  British  population  who 
come  between  the  free  wealh  and  the  slave.  Bobertson,  Scotland  under 
her  Early  Kings,  ii.  233,  regards  the  Icet  of  Kent  as  answering  to  the  wealh 
of  Wessex,  and  therefore  British.  The  name  (lazzult  =  slow  or  lazy, 
Grimm,  E.  A.  pp.  305-309)  signifies  condition,  not  nationality.  On  the 
general  condition  of  the  dass,  see  G.  L.  von  Maurer,  Hofver%.  i.  ia-i8, 
Gnmm,  K.  A.  pp.  305-309  ;  and  on  their  position  as  a  part  of  the  Saxon 
nationality,  on  which  their  importance  as  illustrating  the  migration  depends  ; 
see  above,  pp.  45-47.  The  wer-gild  of  the  Kentish  lat  was  40,  60,  or  80 
shillings  according  to  rank,  that  of  the  ceorl  being  200. 
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same  system  without  historical  connexion  under  the  most  different  the  work  of 

a  regularly 

euTumstances.     The  mere  settlement  of  predatory  bands  without  constituted 
their  homes  and  families  must  have  resulted  in  their  adoption  of  naS^n. 
the  institutions  of  the  natives,  those  natives  being  their  superiors 
in  civilisation:  they  could  not  have  reproduced  pure  German 
life  and  language  from  mixed  materials  :  or  retained  their  tribal 
oi^ganisation  so  long  and  closely  as  they  did,  if  it  had  been  shat- 
tered at  starting.     It  was  far  otherwise  :  the  tribal  identity  INm 
a  reality  bound  down  to  no  territorial  area.     The  ownership  of 
land  was  the  outward  expression  rather  than  the  basis  of  political 
freedom ;  and  even  that  ownership  was,  under  the  primitive  sys- 
tem, variable  in  its  subject-matter,  and  in  itself  a  usufruct  rather 
than  a  possession.  The  tribe  was  as  complete  when  it  had  removed 
to  Kent  as  when  it  stayed  in  Jutland  :  the  magistrate  was  the  ruler 
of  the  tribe  not  of  the  soil :  the  divisions  were  those  of  the  folk 
and  the  host,  not  of  the  land ;  the  laws  were  the  usages  of  the 
nation,  not  of  the  territory  :  and  when  they  had  found  their  new 
homes,  the  Angles  at  least  left  a  desert  behind  tLem ;  for  in  the 
days  of  Bede  ii^AnguluSy  the  land  between  the  continental  Saxons 
and  Jutes,  wheite  the  Angles  came,  still  lay  without  inhabitant  ^ 
testifying  to  the  truth  of  the  tradition  that  they  had  gone  forth 
old  and  youngs  noble,  gentle  and  simple,  free  and  slave,  their 
flocks  and  herds  with  them.     We  may  fairly  argue  that  the  Amount  of 
anumnt  of  Social  and  political  organisation  which  the  Saxons  broi^ht  b> 
brought  with  them  to  Britain  was  not  less  than  the  sum  of  *^®'^^^"'**'- 
conunon  civilisation  Ifpssessed  by  them  and  their  German  kins- 
folk in  the  eighth  century,  and  that  whatever  differences  existed 
in  the  eighth  century  were  due  to  causes  which  had  worked  in  one i 
or  botii  of  the  nations  since  the  fifth.    On  their  arrival  in  Britain, 
then,  the  Saxons' had  their  threefold  division  of  ranks  :  they  had 
the  association  of  the  township,  and  that  of  the  jpaguSy  whether { 
or  no  it  bore  thp  name  of  hundred ;  some  remains  of  the  mark] 
^ jstem  of  land  ownership  and  cultivation ;  the  principle  of  elecy 

'  Bade,  H.  £.  i.  15 : '  De  ilia  patria  quae  Angulus  dicituc  et  ab  eo  tempore 
oMfiie  hodie  manere  desertus  mXes  provincias  Jutaram  et  Saxonnm  perbi- 
betnr.' 

Digitized  by  VjOOQIC 


feipansioii  tion  to  publlc  functions  ;  and  the  tie  of  the  kindred  BtiU  preserv- 
t  it  u  I  ions,  ing  its  legal  rights  and  duties.  It  is  unnecesstfry  to  suppose  that 
a  migrating  family  exactly  reproduced  its  old  condition :  it  is 
more  probable  that  it  would  seek  larger  scope  for  extension  and 
more  abundant  areas  of  cultivation :  the  adventurer  of  the  con- 
quest might  seek  to  found  a  new  family  of  nobles :  every  element 
of  society  would  expect  advancement  and  expansion.  But  all 
allowance  being  made  for  this,  the  framework  of  the  older  custom 
mtf&t  have  been  the  framework  of  the  new.  No  creative  genius 
can  be  expected  among  the  rude  leaders  of  the  tribes  of  North 
Germany.  The  new  life  started  at  the  point  at  which  the  old 
had  been  broken  off.  Hence  we  can  scarcely  suppose  tbat  the  mark 
system  was  developed,  lived  its  life,  and  faded  away  on  English 
soiP;  or  that  it  is  necessary  to  begin  the  story  of  English  civili- 
sation by  comparing  the  state  of  Britain  in  the  fifth  century  with 
that  of  Germany  in  the  first.  Even  if  old  ties  were,  more  than 
we  need  suppose  likely,  broken  in  the  process  of  migration,  the 
names,  functions,  and  rights  of  the  magistrates,  the  principles  of 
customary  law  and  local  organisation,  survived  and  took  new 
root  and  grew. 
Sthe*^**^8  ^^'  ^^^  ^  *^®  second  place,  the  process  of  migration  and 
Lfthemigra-  conquest  must  have  produced  such  changes  as  are  traceable  at 
the  beginning  of  our  national  history.  It  must  have  produced 
royalty,  and  the  important  political  appurtenances  of  royalty^. 
The  Saxons  had  no  kings  at  home,  but  they  create  kingdoms  in 
Britain.  The  testimony  of  tradition  helps  to  confirm  what  is  « 
sufficiently  safe  inference.  According  to  the  chronicle  the  Brito- 
Welsh  in  A.D.  443  invited  to  Britain  the  Ethelings  of  the  Angles : 
in  A.D.  449,  under  two  heretogas,  Hengist  and  Hbrsa,  the 
strangers  came  :  in  A.D.  455  Hengist  and  Aesc  his  son  came  to 
the  kingdom.     In  a.d.  495  *came  two  eakhrmen  to  Britain, 

*  The  importance  of  thia  seeras  to  have  been  overlooked  by  Kemble  in 
his  invaluable  work  on  the  Saxons  in  England. 

•  See  Allen,  Inquiry  into  the  Rise  and  Growth  of  the  Royal  Prerogativt 
(Lond.  1849),  PP-  164,  165.  Bethmann- HoUweg.  Civilprooesa,  iv.  97,  givei 
several  instances  in  which  the  separation  of  a  tribe,  by  migration,  from  th* 
nation  to  which  it  belongs,  is  foUowed  by  the  institution  of  royalty.  Sw 
ahio  Freeman,  Norm.  Conq.  i.  74,  75. 
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Oerdic  and  Cynric;*  in  a.d.  519  tbey  became  kings  of  the  West  institution 
Saxons.  Jn  each  case  the  erection  of  the  throne  was  probably  the 
rewh  of  some  great  victory,  or  of  the  permanent  securing  of  a 
definite  territory ;  bat  the  institution  was  not  a  transference  of 
British  royalty:  the  new  kings  are  kings  of  the  nations  which 
they  had  led  to  conquest,  not  of  those  they  had  conquered  ^  In 
eaeh  case  the  son  is  named  with  his  father  as  sharing  in  the  2S^?^5»< 
^Tti  assumption  of  the  title,  a  recognition  of  the  hereditary  *®^- 
cbaracter^  which  is  almost  the  only  mark  distinguishing  the 
German  kingship  &om  the  elective  chieftainship.  The  royal 
looses  thus  founded  assume  a  divine  pedigree ;  all  trace  their 
•rigin  to  Woden ;  and  when  they  become  extinct  the  indepen- 
dence of  their  nation  comes  to  an  end.  It  would  seem  that  the 
cfcange  of  government  followed  almost  necessarily  on  the  crea- 
tion of  the  new  nationality ;  and  the  example  of  Frank  conquest 
ntay  have  led  the  Saxons  to  adopt  the  monarchic  form.  The 
nation  is  no  lonirer  one  of  a  cluster  of  kindred  nations:  it  has  It8charact< 

,..         .  ...  .        aarepreseii 

to  assert  an  identity  that  requires  a  distinct  re][)resentation,  in«;  nationa 

a  unity  of  which  it  has  become  more  conscious  than  it  was 

Wore.     It  can  no  longer  safely  endure  divided  command,  it 

Biust  have  a  king  who  can  deal  with  kings.     Unquestionably 

iBdiv«iual  prowess  and  ambition  determined  the  change,  but 

*    tlttse  deeper  causes  must  have  led  the  people  to  acquiesce  in  it. 

^or  a  hereditary  kins:,  however  limited  his  authority  may  be  by  Advantage* 

constituhonal  usage,  is  a  stronger  power  than  au  elective  magis-  royalty. 

^»te>Khis  personal  interests  are  the  interests  of  his  people, 

wliich  is  in  a  certain  sense  his  family  :  he  toils  for  his  children, 

but  in  toiling  for  them  he  works  also  for  the  people  whom  they 

^  have  to  govern ;  he  has  no  temptation  to  make  for  himself 

The  origin  of  royalty  ia  regarded  by  Kemble  as  'rooted  in  the  German 
^'"^  and  tnstitutiona,' SaxonSy  i.  137;  so  also  Bethmann-HoUw^,  Civil. 
P'^|^*"B>  iv.  84.  Allen  regards  it  as^repagoant  to  tbe  genius  of  the  Germans 
™  M  a  phantom  bwrowed  from  imperial  Kome  (Hist.  Prerog.  p.  14).  The 
^'•■"Btton  theoiy  that  it  was  the  work  of  the  comitatus  of  a  suocessful  adven- 
^BTw  leems  to  rest  on  a  misapprehension  of  the  nature  of  the  comitatus. 
'  Bethmann-Hollweg,  Civilprocess,  iv.  94,  96,  holdmg  that  nobility  gave 
-  *  title  to  the  office  of  princepe,  questions  whether  the  hereditary  succession 
w  peculiar  to  royalty,  and  finds  the  differentia  of  monarchy  in  the  head- 
■hip  of  the  collective  people,  as  above. 
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wj  ijonsmuttonac  notary. 

»«p«rionty  or  them  a  standing-ground  apart  from  his  people.     He  is  trusted 

^  the  also  with  grei^er  power  :  he  becomes  the  regular  leader  of  the 

rinoaps.  a  host,  or  if  disabled  by  age,  its  guide  and  counsellor  :  he  under- 

dopting  takes  the  maintenance  of  the  national  peace,  and  executes  justice 

05'alty.  . 

on  the  breakers  of  it ;  his  power  is  co-ordinate  with  that  of  the 
national  council,  not  subordinate  to  it,  or  a  mere  part  of  it. 
Altogether  his  position  is  stronger  and  more  dignified  than  that 
of  the  princeps.  He  enters  at  the  same  time  into  a  share  of  the 
common  stock  of  the  historic  dignities  of  kings.  More  can 
scarcely  be  affirmed  until  we  come  to  ages  in  which  we  have 
elearer  data. 


\ 
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CHAPTER   V. 

THE   AHOLO-8A20N  ST8TE1C. 

33.   Anglo-Saxon  syslem. — 84.  Continaity  of  tenninology. — $5.   Allot* 
noent  and  division  of  Und. — 36.  Primitive  tenure. — 87.  Banks  and 
classes  of  men.#— 38.  The  familj.-/89.  The  township. — 10.  The  parish. 
— 41.  lathing  and  frankpledge. -^42.  The  dependent  townsbip.i— 43. 
""       Conri  of  the  town8hip.%-44.  The  bnrh. — 45.  ITie  hundred  or  wapen-  \^' 

take. — 46.  The  hundrea  court. — 47.  The  Liberty  <»*  eoken.— 48.  The 
flhire. — 49.  The  ealdorman  and  sheriif. — 50.  The  shiremoot.  ^ 

33.  We  are  scarcely  justified  in  applying  the  name  of  system  TbeAngio- 
to  any  theoretical  arrangement,  by  which  the  several  notices  of  tem. 
constitutional  matters,  scattered  through  the  Anglo-Saxon  his- 
tories, laws,  and  charters  during  a  period  of  six  centuries,  can 
be   harmonised.      To  do  so  would   be  to  disregard  both  the 
development  which  certainly  took  place  in  the  national  character 
and  organisation,  and  the  several  disturbing  causes  which  gave 
to  that  development  some  part  at  least  of  its  character.     On 
the  other  hand,  as  we  have  scarcely  any  materials  for  determin- 
ing  the  steps  of  such  advance,  and  as  at  the  close  of  the  period 
-we  find   only  such   orgimic  differences  between  the   common 
]>olity  of  the  earliest  and  that  of  the  latest  ages  as  can  easily  be 
aecounted  for,  we  are  at  once  compelled  to  faU  back  upon  such 
SL    general  theory,  and  are  to  a  certain  extent  justified  in  the 
speculation.     The  disturbing  causes  though  startling  are  not 
permanently  potent;    and  they  proceed  from  agencies  closely 
.^dfilogous  to  those  already  at  work  in  the  normal  action  of 
society ;  the  Danish  conquest,  and  even  the  Norman,  hastens  and 
precipitates  events  that  are  already  working  to  completion.    But 
-tli^  developments  themselves  are  not  very  striking* ;  they  are  the 
*  See,  farther  on.  Chapter  VII. 
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greatest  in  the  upper  ranges  of  the  fabric  and  leave  the  lower, 
in  which  we  trace  the  greatest  tenacity  of  primitive  institutions, 
and  on  which  the  permanent  continuity  of  the  modem  with  the 
ancient  English  life  depends  for  evidence,  comparatively  un- 
touched It  is  possible  then  to  gather  into  two  or  three  general 
groupings  most  of  these  features  and  their  known  developments. 
34.  In  attempting  to  draw  such  a  sketch  of  the  system  and  to 
trace  its  connexion  with  that  of  the  Germania)  we  have  the  great 
advantage  of  being  able  to  use  a  distinct  and  intelligible  termin- 
ology. Hitherto  we  have  been  indebted  for  all  our  information 
to  Latin  authors  whose  nomenclature  could  not  be  safely  re- 
garded as  more  than  analogous  to  that  of  the  ancient  Ger- 
mans, and  we  consequently  run  a  certain  risk  in  aiding  from 
their  expressions  as  if  they  had  an  ascertained  and  invariable 
definite  force.  It  would  be  at  first  sight  somewhat  rash  to 
argue  from  the  use  of  such  words  as  princepsj  dux,  pa^us,  views, 
concilium,  civit^iSf  TwbUis,  and  senms,  either  that  they  always 
involve  the  same  idea,  or  that  that  use  is  altogether  unaffected  by* 
their  common  application  to  Roman  ideas.  Is  the  word  princeps 
a  definite  translation  of  some  German  word )  is  it  a  mere 
general  expression,  like  our  'prince*  or  'chieftain,'  that  may 
cover  a  number  of  merely  analogous  relations,  or  has  it  an  im- 
plicit relation  to  some  Roman  function,  having  been  applied  to  tiie 
German,  in  consequence  of  some  fancied  resemblance  ?  It  is  most 
fortunate  for  us,  as  we  have  to  rely  on  Caesar  and  Tacitus,  that  the 
former  was  obliged  by  circumstances  to  form  a  clear  notion  of  the 
differences  of  the  barbarian  systems  with  which  he  was  brought 
in  contact ;  whilst  Tacitus  wrote  from  singularly  good  infoima- 
tion,  and  is  unrivalled  as  a  writer  for  clearness  of  perc^tion 
and  distinctness  of  expression.  The  confidence  which  we  derive 
from  their  consistent  and  precise  use  of  words  is  borne  out  fiilly 
when  we  come  to  the  investigation  of  later  authorities.  In  the 
Ecclesiastical  History  of  Bede  we  find  the  very  same  words 
used  and  in  the  same  senses.  Bede  writing  in  a  foreign  lan- 
guage would  be  even  more  likely  than  Caesar  and  Tacitus  to  use 
the  same  words  to  express  the  same  things ;  and  having  a  great 
acquaintance  with  classical  Latin  would  probably  use  also  the 
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most  unproved  words.  The  princeps,  dux,  nobUis,  vieus  of  Bede  Link 
are  the  princeps,  dux,  nobUis,  vicus  of  Tacitus.  A  hundred  and  Tacitus  an  j 
fifty  years  after  the  death  of  Bede  his  History  was  translated 
into  English,  most  probahly  under  the  eye  of  Alfred ;  and  in 
this  translation  again  the  same  English  words  are  used  regu- 
burly  and  almost  uniformly  as  giving  the  sense  of  the  same 
Latm.  As  the  functions  of  the  offices  thus  denoted  are  the 
tame  in  the  History  of  Bede  and  in  the  laws  of  Alfred,  we  have 
a  link  between  the  primitive  and  the  medieval  systems  which  no 
criticism  is  strong  or  sharp  enough  to  sever. 

35.  The  exact  process  by  which  the  transference  of  the  Ger-  Uncertrtint 
man  institutions  to  Britain  was  effected  is  not  recorded  :  nor  is  proeeM  or 
it  necessi^  to  suppose  that  it  was  uniform  in  the  several  states 
«nd  settlements.     In  some  cases  it  may  have  been  accomplished 
by  unconnected  bands  of  squatters,  who  took  possession  of  an 
uninhabited  tract,  and,  reproducing  there  the  local  system  of 
their  native  land,  continued  practically  independent  until  the 
•  whole  surrounding  districts  were  organised  by  a  central  state- 
power.     In  other  cases,  the  successful  leader  of  a  large  colony 
or  a  victorious  host,  having  conquered  and  exterminated  the 
nativee^  must  haVe  proceeded  to  divide  their  land  according  to 
a  fixed  scheme.     The  principle  of  this  allotment  he  would  find    ' 
in  the  organisation  of  his  host.     That  host  was  the  people  in 
arms,  divided  into  hundreds  of  warriors,  sustained  and  united 
hf  the  principle  of  kindred.     When  the  war  was  over  the  host 
became  again  the  people :    the   hundreds  of  warriors^  would 
require  a  territory  in  the  new  land  to  compensate  them  for 
what  they  had  left  in  the  old,  and  this  when  allotted  to  them  The  regu  n 
they  would  subdivide  according  to  the  divisions  of  the  kindreds  :  menirrlst 
and  in  such  case  the  Anglo-Saxon  village  might  reproduce  the  piXiU^'v 
name,  the  local  arrangements,  the  very  personal   relations  of  **"®*^ 
the  German  home.      The  isolated  settlements  would  be  then 
incorporated  and  receive  a  share  of  political  rights  and  duties. 
A  regular  and  authoritative  division  would  prevent  tribal  quarrels 

•  The  Don-exlstenoe  of  the  territorial  hundred  among  the  continental 
Sftzotns,  even  if  proved,  does  not  affect  the  organisation  of  the  host  in 
Itmidreda. 
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vmvenienoft  for  the  possession  of  the  best  districts,  and  would  maintain  the 

•I  a  general  •  . 

.iiotment.  national  strength,  the  military  organisation  which,  on  the  hjrpo- 
thesis  of  a  haphazard  and  independent  appropriation,  must  haTe 
broken  up  and  perished  long  before  the  necessity  of  defence  was 
past.  This  principle  of  allotment  would  do  no  violence  to  the 
pride  or  ambition  of  a  Grerman  host^ ;  in  the  time  of  Caesar,  it 
was  thus  that  the  chieftains  of  the  tribes  provided  for  the  annual 
>  resettlements  of  the  pagi ;  and  long  after  the  Saxon  migration, 

I  it  was  the  rule  with  the  Norsemen^.     As  the  Vandals  in  the 

fifth  century  divided  pro-consular  Africa',  as  the  Norwegians 
in  the  tenth  divided  Iceland  ^  as  Halfdane  in  the  ninth 
divided  Northurabria,  so  in  the  fifth  and  sixth  centuries  the 
kingdoms  of  Wessex  and  Kent  must  have  been  portioned  out". 
It  does  not  follow  that  the  division  was  in  exact  propcHion  and 
symmetry ;  that  every  kindred  contained  the  same  number  of 
households,  or  that  every  pagus  or  'hundred'  contcdned  the 
same  number  of  townships  :  or  that  the  early  independent 
settlements  were  reduced  to  an  equality  of  area  with  the  newer 
and  more  r^^arly  constituted  ones.  The  number  of  acres 
assigned  to  each  family  may  well  have  been  determined  by 
exact  rules,  but  the  district  assigned  to  the  township  as  a  whole 
may  have  been  marked  out  by  natural  boundaries.  The  centenae 
or  hundreds  of  the  host  which  in  Tacitus's  time  had  become  an 
indefinite  number,  may  have  been  still  compelled  to  maintain 
a  corporate  completeness,  and  yet  have  occupied  in  peace  areas 
of  very   different   character   and  dimensions.     A  perfect  and 


*  It  is  unnecessary  to  refer  to  the  system  of  tripartite  diTision  adopted 
by  the  Burgundians  and  other  conquerors  of  the  Roman  empire  on  the 
continent,  for  there  are  no  traces  of  such  a  plan  in  England.  See  on  them 
Savigny,  Rom.  Recht  im  Mittelalter,  i.  296, 300, 310, 331 ;  Hallam,  Middle 
Ages,  i.  146;  Allen,  Prerogative,  pp.  193-195. 

*  Godred  divided  the  Isle  of  Man  by  lot ;  Kemble,  Saxons,  i.  90. 

*  Gibbon,  viii.  227,  228;  G.  L.  von  Maurer.  Einleitg.  p.  72 :  *  exer- 
citui  Zeugitanam  vel  proconsularem  funiculo  hereditatis  divisit.'  Victor 
Vitensis,  Hist.  pers.  Vand.  i.  4.  So  the  tradition  of  Normandy,  *  iUam 
terram  suis  fidelibus  funiculo  divisit.'  Dudo,  p.  85  ;  Thorpe's  Lappenbei^, 
iii.  18.  The  term  funiculus  hereditatis  va  borrowed  from  the  Vulgate, 
Deut.  XXX.  9;  Ps.  civ.  ii. 

*  Above,  p.  56. 

*  Mercia  wiw  partly  divided  the  following  year,  Chr.  Sax.  A  J>.  876,  877. 
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fiymmetrical  division  of  the  whole  land  would  be  possible  only  importance 

,        -  1         ,  ,      .  .  1  \  of  the  public 

on  the  theory  that  the  colonising  people  were  numerous  enough  lands  in  this 
to  occupy  it.     That  they  were  not  is  proved  by  the  existence 
of  the  public  land ywhich  down  to^aTate'pBiiud  form  a  oon     ' 

no  doubt  a  territorial  arrangement  of  hundreds  and  townships 
did  ^ver  the  land_fi3^hftastlYely3;IKut  tEsS-  iosuli  waa-aitauMcl  • 
only  when  the  personal  basis  of  the  hundred  was  entirely  lost 
sighf  of,  and  the  term  had  a  geographical  application  only. 
Then  tne  JudidanoT^aiiisatibn  bf  "one  hundred  exteild)ed*  to  the 
borders  of  the  next,  the  public  lands  were  included  within  the 
same  organisation,  and  the  name  of  hundred  ceased  to  have 
any  numerical  signification.  So  the  inequality  of  the  existing 
divisions  may  partly  be  accounted  for  *. 

The  existence  of  the  classes  of  nobles,  freemen,  and   lats,  Biist<>iic«  of 

utieciual 

among  the  conquerors,  would  seem  further  to  imply  the  existence  estates. 

of  larger  and  smaller  private  estates'.     The  extent  of  the  land 

unappropriated  to  the  simple  freemen  must  have  left  it  open 

for  the  new  king  to  reward  his  ohief  followers  with  extensive 

grants,  even  if  they  did  not  from  the  first  claim  a  larger  share 

in  the  allotment.     On  these  domains  and  on  the  public  land,  T^'©  *»*»<' 

'^  '  and  natve 

the  laets  would  find  their  home  and  occupation  :  the  remnants  cultivators. 
of  ^  native  race  would  find  more  lenient  treatment  than  they 
ooold  expect  at  the  hands  of  the  common  freeman,  and  might 
return  as  cultivators  to  the  land  which  had  been  their  own. 
But  although  such  estates  are  found  existing  as  soon  as  docu- 
mentary history  begins,  their  origin  cannot  be  safely  referred  to 
this  cause  only ;  for  even  if  absolute  equality  were  the  rule  in 
the  original  division,  the  extinction  of  families  and  the  transfer 
of  small  estates  might  easily  throw  an  accumulation  of  land  New  states 
into  the  hands  of  a  single  owner ;  and  on  the  other  hand  the  the  public 
public  land  afforded  a  supply  from  which  new  properties  might 
be  carved  continually,  without  any  regard  to  size.  In  all 
respects  except  those  resulting  from  ownership  these  estates 
mi^t  be,  and  seem  to  have  been,  regulated  by  the  same  machi> 
nery  as  die  townships  of  simple  freemen;  but  the  relations 
*  See  further,  §  45,  below.  *  Cf.  Gneist,  Verwaltungsrecht,  i.  4. 

Digitized  by  VjOOQIC 


74  CanstUutional  History.  [chap. 

of  the  cultivator  of  another  man's  land  to  his  lord  belong  to 
another  portion  of  our  investigation. 

The  general  concluBion  at  which  we  arrive  is  that  there  must 
have  been  over  a  large  portion  of  each  colony,  a  regular  allot- 
ment of  land  to  the  bodies  of  colonists  united  in  their  native  land 
by  the  tie  of  blood  or  of  neighbourhood,  and  for  the  moment 
represented  by  the  divisions  of  the  host  ^ ;  that  these  allotments 
varied  according  to  the  numbers  of  the  kindred,  the  portion 
assigned  to  a  single  family  or  house  being  a  hide  of  land  ^  f  that 
besides  these  the  nobles  or  other  great  men  received  grants  of 
estates,  or  perhaps  attached  themselves  to  the  political  centre  on 
the  condition  of  retaining  estates  which  they  had  already 
appropriated ;  and  that  the  surplus  land  remained  the  common 
property  of  the  nation.  This  surplus  land  during  a  long  period 
after  the  first  invasion  would  go  on  increasing  as  the  Britons 
were  driven  farther  westward  :  after  the  conversion  it  furnished 
the  stock  from  which  the  monasteries  were  endowed,  and  by 
grants  to  them  and  to  individuals  it  was  much  diminished,  until 
finally  it  became  mere  demesae  of  the  king. 

36.  The  question  of  the  primary  allotment  leads  directly  to 
that  of  the  primitive  tenure.  The  possession  of  land  was,  even 
whilst  the  idea  of  nationality  was  mainly  a  personal  one,  the 
badge  if  not  the  beisis  of  all  political  and  constitutional  right 
On  it  depended,  when  the  personal  idea  yielded  to  the  territorial, 

*  Kemble,  Saxons,  i.  69-71,  125. 

•  On  the  vexed  question  of  the  extent  of  the  hide  it  is  not  necseasary  here 
to  dilate ;  Kemble,  Saxons,  i.  88  sq.,  attempts  to  fix  it  at  thirty-three  acres 
or  thereabouts,  or  1 20  acres  of  a  size  one -fourth  of  the  present  acre.  Bui 
although  his  argfument  obviates  many  difficulties,  it  opens  the  way  for 
many  more.  The  mansus,  mansa,  manens,  cassatum,  terra  aratri,  of  the 
charters  are  all  interpreted  to  mean  the  same  thing,  although  they  may 
have  had  local  differences.  See  Robertson,  Historicad  Essays,  pp.  88-102  : 
Or.  L.  von  Maurer,  £inleitg.  p.  120.  The  later  hide  was  no  doubt  120  or  100 
acres.  Grimm,  R.  A.  p.  535,  gives  several  passages  in  which  the  German 
hoba  is  made  to  contain  thirty  or  forty  acres.  It  is  possible  that  some  of 
the  greatest  inconsistencies  in  the  use  of  these  words  may  arise  from  their 
being  used  to  express  the  whole  share  of  one  man  in  all  the  fields  of  hi« 
village.  Thirty  hides  in  a  system  of  common  cultivation  would  represent 
such  an  allotment  in  each  of  the  cultivated  areas.  But  this  will  not  explain 
all ;  and  local  and  national  peculiarities,  as  well  as  variations  at  different 
times,  and  differences  in  the  quality  of  the  land,  must  be  taken  for 
granted. 
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the  rights  and  obligations,  the  rank,  value  and  credibility  of  the  Imnortanoe  * 
member  of  the  body  politic ;  it  became  the  basis  as  well  as  the  character  o. 
tangible  expression  of  his  status^  According  to  the  tenure  by  which 
it  was  held  very  much  of  the  internal  and  external  history  of  the 
nation  changes  its  aspect.  It  is  wrong  to  suppose  that  an  early 
stage  of  society  is  favourable  to  simplicity  in  determining  the 
character  of  tenure  and  the  relations  dependent  upon  it.  Simple 
as  the  origin  of  property  may  have  been,  we  have  no  historical 
data  concerning  it,  and  when  the  subject  does  come  within  the 
ken  of  history,  it  is  anything  but  simple  and  uniform.  In  the  early 
Grermanic  system  it  is  difficult,  as  we  have  seen,  to  prove  the  exis- 
tence, ^cept  by  way  of  inference,  of  any  determinate  property  in 
severalty :  Ihe  original  gift  comes  from  the  community  of  which 
the  receiver  is  a  member,  the  gift  is  of  itself  mainly  of  the 
character  of  usufruct,  the  hold  is  ideal  rather  than  actual; 
except  in  his  own  homestead  the  freeman  can  but  set  hisj^t 
on  the  soil  and  say,  *  this  is  mine  this  year,  next  year  it  will  be 
another^s,  and  that  which  is  another's  now  will  be  mine  then.* 
It  is  only  by  way  of  inference  that  we  discover  that  there  must  ^ 
have  been  larger  and  smaller  properties;  the  larger  held  by 
those  who  had  to  support  a  larger  household,  the  magistrate 
with  his  camitaiuSf  or  the  noble  with  his  great  train  of  kinsmen.  ~   ^ 

Without  conjecturing  how  the  change  took  place,  we  may  safely  ^^^IJ^Ip  ^ 
assume  that,  although  traces  still  remain  of  common  land  tenure  *J»®  P^uJ'on 
at  the  opening  of  Anglo-Saxon  History,  absolute  ownership  of  times. 
land  in  severalty  was  established  and  becoming  the  rule.  We 
may  then  regard  the  land  as  referable  to  two  great  divisions  :  Sj{JiJ^i^nd. 
that  which  was  held  by  individuals  in  full  ownership,  and  that  of 
which  the  ownership  was  in  the  state;   the  intermediate  case 
of  lands  held  by   local  communities  in  common,  and  used  in 
common  by  the  owners  of  land  as  appurtenances  to  their  several 
estate^  may  be  for  the  moment  put  out  of  sight.      The  land  held 
in  full  ownership  might  be  either  an  *  ethel,'  ^  an  inherited  or 


'  JStkd  18  used  here  on  Ihe  aathority  of  Kemble,  Grimm,  Maurer  and 
other  writers  on  land;  but  whenever  the  word  occurs  in  history  it  is  equi- 
ralezit  to  *  patria,'  and  has  no  speciid  reference  to  landed  estate.  See  Bede, 
H.  B.  iiL  1, 8,  9,  2%,  6lo,  8cc.  ;  and  the  Anglo-Saxon  Gospels. 
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nd^S-  ^  otherwise  acquired  portion  of  original  allotment;  or  an  estate 

rtiid.  created  by  legal  process  out  of  the  public  laud.      Both  these  are 

included  in  the  more  common  term  '  alod'*;  but  the  former  looks 

for  its  evidence  in  the  pedigree  of  its  owner  or  in  the  witness 

of  the  community,  while  the  latter  can  produce  the  charter  or 

book  by  which  it  is  created,  and  is  called  *  bocland '  *.      As  the 

primitive  allotments  gradually  lost  their  historical  character,  as 

the  primitive  modes  of  transfer  became  obsolete,  and  the  use  of 

written  records  took  their  place,  the  ethel  is  lost  sight  of  in  the 

J  bookland  ^    All  the  land  that  is  not  so  accounted  for  iBfolcland, 

Public  or      or  public  land ;  it  comprised  the  whole  area  that  was  not  at  the 

rolkland.  '^  *^ 

original  allotment  assigned  to  individuals  or  communities,  and 
that  was  not  subsequently  divided  into  estates  of  bookland.  The 
folkland  was  the  standing  treasury  of  the  country :  no  alienation 
J  of  any  part  of  it  could  be  made  without  the  consent  of  the 
national  council ;  but  it  might  be  allowed  to  individuals  to  hold 
portions  of  it  subject  to  rents  and  other  services  to  the  state, 
The 'trinodfti from  which  the  owners  of  bookland  were  exempt,  except  in  the 
three  cases  of  thgjyra  or  mmtary  service,  the  repair  of  bnogcf , 
and  the  maintenance  of  fortifications  *.   These  estates  offolEIand 

'  The  cdod  does  not  occur  iu  Anglo-Saxon  documents  before  the  eleventh 
century,  when  it  appears  in  the  Latin  of  Caoute's  laws  in  the  Colbertine 
MS.  as  the  equivalent  of  hScland  or  herediias.  Sohmid,  Gesetze,  &c.' 
p.  361. 

^  The  different  explanations  of  folkland  and  bookland,  given  at  different 
periods,  are  collected  by  Schmid,  Gesetze,  &c.  p.  538.  Spelman  thought 
that  bookland  implied  a  written  title,  whilst  folkl^md  was  based  on  the 
witness  of  the  people.  Verelius  interpreted  bookland  as  feudal ;  Phillipd 
thought  bookland  feudal,  and  folkland  alodial;  and  was  followed  by 
Grimm  and  Gaupp.  Even  Palgrave  connected  folkland  with  the  odal, 
and  bookland  with  Isnland.  On  the  other  hand,  Somner,  Lambard,  Lye 
and  other  antiquaries  considered  bookland  to  be  freehold  held  under 
charter,  folkland  to  be  held  at  the  will  of  the  lord.  The  view  now 
accepted  was  established  by  Allen,  On  the  Prerogative,  pp.  1 25- 153; 
Kemble,  Saxons,  i.  289;  K.  Maurer,  Krit.  Ueberschau,  i.  69,  107;  Hallam, 
Middle  Ages,  ii.  406-410  ;  Gneist,  Verwaltungsreoht,  i.  4. 

^  BAcland  is  the  term  used  in  Alfred's  Bede  as  equivalent  to  possessio  or 
possessiuncula.  Boclanda  ahte  is  pogsessione^  praediojntm,  H.  E.  iii.  24- 
In  the  Latin  of  Alfred's  laws  (art.  41),  it  is  terra  hereditaria ;  in  Athel- 
stan,  vi.  I,  it  is  terra  testanuntalis ;  in  Edgar,  ii,  1,  it  is  feadum;  iii 
Ethelred,  I.  i.  14,  libera  tata;  in  Canute,  i.  11,  hereditai  or  alodiuru, 
though  the  passage  is  a  mere  re-enactment  of  Edgar,  ii.  2  (feudum) ;  iu 
Canute,  ii.  77,  terra  hereditaria  ;  in  other  places  the  vernacular  is  rettined. 
*  ^  The  trinoda  necessltas  first  appears  in  genuine  Anglo-Saxon  charters 

about  the  beginning  of  the  eighth  century.     It  occurs  however  earlier  in 
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DiftT  have  been  for  a  life  or  lives,  or  subject  to  testamentarr  dispo-  FoikUncL 

BitioD,  according  to  the  terms  of  the  grant ;  but  the  ownership  royal  estates. 

cootinned  to  reside  in  the  state,  and  the  proceeds  to  furnish  the 

revenue.     The  folklaud  was,  although  in  strict  analogy  with  the 

common  lands  of  the  township  in  the  mark  system,  peculiar  to  ^ 

England^ ;  in  the  other  Germanic  kingdoms  there  seems  to  have 

been  no  difference  between  the  royal  demesne  and  the  other  landn 

of  the  nation.  ^   Here  the  king  himself  could  not  appropriate  a    v 

part  of  the  folkland  without  the  consent  of  the  witenagemot.       1 

Either  bookland  or  folkland  could  be  leased  out  by  its  holders :  l>ivereity  of 

,  tenant- 

and,  under  the  name  of  Icerdand  *,  held  by  free  cultivators  :  the  cultivators. 

greater  owners  could  so  let  their  distant  estates  to  hereditary 

d^>endent«,  such  as  Isets  and  freedmen,  whilst  their  home  farm  was 

cultivated  by  hired  labourers  or  by  slaves.      The  multiplicity  of 

ranks   in   the  cultivating  classes,  which   was  thus  engendered, 

according  to  the  legal  status  of  the  individual,  his  relation  to  the 

landlord,  the  extent  or  character  of  his  holding,  and  the  nature 

of  liis  sorice,  produced  the  somewhat  bewildering  nomenclature 

disputed  onef,e.g.  A.D.  616,  Cod.  Dipl.  dcocclxxxiii.  It  is  mentioned  in  the 
act  of  the  oounc^  of  Clovesho  of  a.d.  742,  Councils,  &c.  iii.  341  ;  and  in  a 
charter  of  Ethelhald,  issued  at  Godmundesleah  in  a.d.  749,  ibid.  p.  386. 
It  occurs  two  or  three  times  in  charters  of  0£Ea,  more  frequently  in  those 
of  Keirol^  and  beooines  very  freneral  after  the  time  of  Egbert  The  cor- 
reflpandiDg  obligations  in  the  Frank  empire  are  the  host,  repairing  of 
roads,  £>rtificati(His,  and  bridges,  and  watch.  Waitz,  D.  V.  6.  iv.  30,  31. 
This  is  ealled  by  Charles  the  Bald  'antiquam  et  aUarum  gentium  con- 
0ii«tadin€m  ;'  and  although  first  traceable  on  the  continent  in  the  reign 
&{  duKies  the  Great,  is  probably  much  older  in  custom ;  but-  the  argu- 
ments which  refer  it  to  Roman  origin  want  both  congruity  and  con- 
tmiiity.  The  nearest  approach  to  it  is  in  a  law  of  a.d.  423,  in  the  code 
0£  Jostiniao,  xL  744 :  *  igitur  ad  instructiones  reparationesque  itinerum 
pofnthunque  nnllmn  genus  hominum  nnlliusque  dignitatis  ac  venerationis 
meritxs  oeseare  oportet'  Mr.  Coote,  in  his  *  Neglected  Fact,'  has  argued 
with  great  learning  and  ingenuity  for  the  Roman  origin :  he  reiirs  further 
to  OMle  TiiL  I  a,  i§  7,  II,  18.  Cf.  Pearson,  Middle  Ages,  i.  266;  Robert- 
80O,  Scotland  under  her  Early  Ejngs,  ii.  337. 

^  The  Lombards  had  pubUc  or  state  lands,  the  disposal  of  which  was  at     ' 
the  pleasure  of  the  king.    The  Yandals  gave  their  king  a  separate  allot-     ^ 
mant  of  veiy  great  extent.   Among  the  pSranks  and  other  conquering  races 
aU  tbe  land  not  in  private  hands  was  royal  property.    Waitz,  D.  V.  G.  ir. 
a^p,  «4o;  Sohm,  Fr.  R.  G.  V.  L  31-34. 

•  Kimble,  Saxons,  i.  3io-3«6 ;  K.  Maurer,  Krit.  Ueberschau,  i.  104-107. 
probably  fi>lk]and  let  out  at  rent  was  called  gafol4and^  but  the  term  may 
Imrwo  extended  to  all  lands  for  which  rent  <»■  taxation  in  lien  of  service  was 
See  Robertson,  Historical  Essays,  pp.  roa-ixo. 
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that  meets  us  in  Domesday-book;  and  these  have  an  impor- 
tance of  their  own  in  social  history. 

37.  There  is  no  department  of  Anglo-Saxon  law  which  presents 
greater  difficulties,  or  has  been  more  variously  viewed,  than  that 
of  status.  In  one  aspect  all  men  are  free  except  the  slave  pure 
and  simple  who  is  his  master's  chattel.  In  another  all  are  unfree 
except  the  fully  qualified  freeman,  the  owner  of  land  for  which 
he  owes  no  dependence  on  another ' ;  all  who  stand  in  the 
relations  of  personal  dependence,  however  entered  and  however 
terminable,  are  regarded  as  unfree.  The  former  view  appears  the 
more  simple  and  true. 

It  cannot  be  denied  that  slavery  in  the  strictest  sense  was  aa 
early,  if  not  a  primitive,  institution  of  the  race.  Tacitus  knew  that 
the  slave  had  no  remedy  against  the  violence  of  his  master ;  even 
his  life  could  be  taken  with  impunity.  And  in  the  earliest  English 
laws  such  slaves  are  found ;  the  iheow  *  or  slave  simple,  whether 
weaVh — ^that  is,  of  British  extraction,  captured  or  purchased, — or 
of  the  conmion  German  stock  descended  from  the  slaves  of  the  first 
colonists :  the  esne '  or  slave  who  works  for  hire ;  the  wite-tkeow* 
who  is  reduced  to  slavery  because  he  cannot  pay  his  debts ;  the 
man  who  has  sold  himself  or  his  children  to  avoid  starvation  ^  ] 


*  Savigny,  R.  R.  i.  235.  This  is  Kemble's  view  (Saxons,  i.  lai  tq.), 
but  seems  to  be  exaggerated  by  him  beyond  reasonable  dimensions.  Ue 
treats  the  wife  and  son  as  nnfree  in  relation  to  the  father,  as  being  in  his 
mund.  K.  Maurer  however  lays  it  down  as  a  principle  that  *  only  the  free 
can  stand  in  mund :  the  unfree  can  stand  only  in  possession*  {gewere  = 
seizin).'  Bethmann-Hollweg  explains  the  mund  as  covering  the  rdatioiw 
of  lord  and  unfree  as  well  as  husband  and  wife,  father  and  child.  Civil- 
process,  iv.  II.  Waltz  thinks  it  best  to  describe  the  dependent  claes 
(Horige,  IsBta,  &c.)  as  neither  free  nor  unfree.  D.  V.  G.  i,  176.  See 
K.  Maurer,  Krit.  Ueberschau,  i.  405  sq. ;  Sohm,  Fr.  R.  G.V.  i  359. 

^  TkeoWy  from  the  same  rout  as  dienent  to  serve;  Grimm,  R.  A.  p.  303: 
Schmid,  Gesetze,  &c.  p.  669. 

^  Eane  (Gothic,  aaneis),  an  unfree  hireling.  Grinun,  R.  A.  p.  304. 
Kemble,  Saxons,  i.  215,  considers  the  esne  as  superior  in  position  to  tb« 
iheow.  See,  however,  Schmid,  Gesetze,  &c.  p.  568,  who  regards  vir,  juvenifc, 
as  the  original  meaning. 

*  WUe-tJiewCt  possibly  the  man  who  is  reduced  to  slavery  as  not  able  U 
pay  the  fines  by  which  the  breach  of  the  peace  is  redeemed  ;  so  that  he  i> 
in  a  state  of  penal  servitude.  See  Schmid,  Gesetze,  &c.  p.  679 ;  K.  Maurec 
Krit.  Ueberschau,  i-  409. 

*  There  is  in  Kemble,  C.  D.  dcoccxxv,  a  ro^umisdon  of  several  men  wh* 
had  *  sold  their  heads  for  meat  in  the  evil  days.*  Thecdore's  Penitentiai 
(Coundls,  &c.  iii.  203)  allows  this  voluntary  servitude. 
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the  Bla?e  who  works  in  his  master's  house  and  the  sUive  who  Thesbivei? 
works  on  the  farm :  all  are  r^;arded  as  a^part  of  the  stock  of  oiiattei. 
I^eir  owner  and  are  valued  according  to  their  importance  to  him  '/\ 
their  offences  against  a  third  person  he  must  answer  for,  as  for 
the  mischief  done  hy  his  cattle  :  they  have  no  loergUd,  no  credi- 
bility, no  legal  rights ;  wrongs  done  to  them  are  regarded  as 
done  to  their  master.  I   In  some  respects  the  practice  of  the  law 
is  better  than  the  theory :  the  slave  is  entitled  to  his  two  loaves 
a  day  ^,  and  his  holydays  are  secured  to  him' ;  he  can  purchase 
his  freedom  with  savings '  which  in  some  unexplained  way  the  ^JJS.- 
law  has  allowed  him  to  keep,  and  the  spiritual  law.  can  enforce  a 
penance  on  the   master   for  illtreating  him.     (£yt  his  status 
descends  to  his  children ;  all  his  posterity,  unless  the  chain  is 
broken  by  emancipation,  are  bom  slaves^.  '\ 

If  the  status  of  the  free  be  held  to  include  all  who  have  legaH^/Wv 
ri^ts,  the  class  may  be  divided,  first,  into  those  who  have  laud  J*^^"^ 

of  their  own,  and  those  who  have  not.    Of  the  former  the  law ^ 

can  take  immediate  cognisance,  they  have  a  tangible  stake  in 

ihe  conttmunity  through  which  the  law  can  enforce  its  obliga^      

tions.!    Of  the  latter  it  can  take   cognisance  only   mediately,  T^elamiIm*^ 
through  some  person  whom  the  law  can  touch,  and  they  ark.h^«j2?^' 
tberefcMre  compeUed  to  put  themselves  in  dependence  on  some  -^ 
one  with  whom  it  can  deal  as  answerable  for  their  forthcoming. 
The  relation  of  dependence  on  a  lord  may  however  be  entered 
into  by  a  free  landowner  for  the  sake  of  honour  or  protection  \ 

*■  *  Seven  bund  red  and  twenty  loaves,  besides  morning  meals  and  noon 
znealflL*     Dialogue  of  Salomon  and  Saturn,  ap.  Kemble,  Saxons,  i.  38. 

*  By  Ini*s  law  a  slave  working  on  Sunday  at  his  master's  command 
became  free  (Ini,  §  3).  See  aLw  Canute,  See.  45  ;  Etbelred,  vii.  a,  §  2  ; 
Alfred,  4  43  ;  Theodore,  Penit.  it  )  3,  $  3.  *  Non  licet  homini  a  servo  tol- 
lere  pecuniam  qoam  ipHO  labore  suo  adqnesierit.*    Councils,  &c.  iii.  203. 

'  Kemble,  C.  D.  mcccli :  a  slave  buys  his  own  liberty  of  the  abbot  of 
JBaih  :  otbears  buy  their  own  children.     See  also  dcoocxxxiv,  &o. 

*  On  Anglo-Saxon  Slavery  see  Kemble,  Saxons,  i.  185-325;  Sharon 
Taroer,  Hist.  Ang.-Sax.  ii.  96-103. 

*  Tb^  practice  is  tracei^le  throughout  Anglo-Saxon  history  from  the 
bljJteta,  the  bread-eater  of  the  hlafcnd  or  bread-giver  (Etiielb.  §  24),  to 
the  liber  homo  of  Domesday,  *terram  tenens  et  quo  vellet  abire  vaJens,' 
who  '  sammistt  se  in  manu  Walterii  pro  defeosione  sua;*  i.  ;i6.  But  the 
practice  of  conunendation  in  England  was  generally  the  result  of  the  police 
L>i>^maisatio>n,  not  of  the  land  system.  See  Chapter  YU 'below ;  Gneist, 
Solf-goverument^  L  4^;  V**--   ^itun^nreoht,  i.  if.  » > 
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The  dependent  class  thus  includes  a  great  variety  of  relatione ; 
the  comitatus  or  personal  following  of  the  king  or  ealdorman ;  all 
freemen  hired  as  household  servants  or  field  labourers ;  the  rent- 
paying  tenants  of  other  men's  lands;  and  the  hereditary 
dependents  who  have  personal  rights,  the  laets  and  the  freedmen: 
the  landless,  the  homeless,  the  kinless,  must  all  seek  a  lord  whose 
protection  is  to  be  secured  by  voluntary  service,  who  is  respon- 
sible for  their  appearance  in  th'e  law  courts,  and  who  in  some 
cases  exercises  an  actual  jurisdiction  over  them  ^A 

|The  fully  qualified  freeman  who  has  an  estate  of  land,  may  be 
of  various  degrees  of  wealth  and  dignity,  from  the  ceorl  with  a 
single  hide,  to  the  thegn  with  five  hide^a  place  in  the  king^s  hall, 
a  bell-house  and  burh-geat  seat ;  to  the  still  more  powerful  man 
who  has  *  thriven  to  eorl-right,' or  who  has  his  forty  hides*;  the 
ealdorman  and  the  etheling.  iHe  may  be  a  simple  husbandmau 
or  tiie  lord  of  a  soken  and  patron  of  hundreds  of  servants  and 
followers,  \  The  cross  division  according  to  blood  and  wergild 

*  Konrad  Mam-er,  Krit.  Ueberschau,  i.  415  sq.  The  law  of  Atbelstan, 
ii.  (  1,  is  as  follows :  '  £t  diximus  de  illis,  qui  dominos  non  habent,  de 
quibus  rectum  difficile  conquiritur  aut  nulliuni  praecipiatur  cognationl 
eorum  ut  eos  ad  rectum  adducat  et  dominum  eis  inveniat  in  oonventu 
publico.'  Maurer  points  to  the  Edictum  Pistense  of  Charles  the  Bald  as 
a  parallel  (a.d.  864),  §  6 :  *  Quidam  leves  homines  de  istis  comitatabus 
qui  devastati  sunt  a  Nortmannis,  in  quibus  res  et  mancipia  et  domo« 
habuerunt,  quia  nunc  mancipia  et  domos  non  habent,  quasi  licenter  malum 
fiuiiunt ;  et  quia  non  habent  domos  ad  quas  secundum  legem  manniii  et 
banniri  possint,  dicunt  quod  de  mannitione  vel  bannitione  legibus  oompro- 
bari  et  legal! ter  judicari  non  possunt.'  The  count  is  therefore  to  send  ft 
missus  into  the  district  and  *  si  necesse  fuerit  ipse  in  forbannum  mittatur 
qui  ad  justitiam  reddendam  venire  noluerit.'  Athelstan's  law  continues 
*  et  si  hoc  efficere  nolit  vel  non  possit,  ad  terminum  sit  tile  forbaunitwi 
deinceps  :*  the  parallel  seems  more  than  accidental,  although  the  remedial 
measures  are  different.  In  Iceland  every  one  who  ia  not  himself  settled  as 
a  peasantproprietor  must  choose  himself  a  domicile  (gri'S).      Maurer, 

{>.  437.  The  Capitulum  of  a.d.  847,  *  Volumus  etiam  ut  unusquisque 
iber  homo  in  nostro  regno  seniorem  qualem  voluerit  in  nobis  et  in  nostris 
fidelibus  acdpiat/  merely  gives  the  liberty  of  choosing  a  lord,  does  not 
enforce  it  as  a  duty.  Waitz,  D.Y.  G.  iv.  234.  The  Capitula  Lombardoruni 
afford  a  better  pandlel :  '  £t  quia  sunt  nonnulli  qui  sine  proprietatibas  is 
regno  nostro  degentes  judicia  comitum  efiligiunt,  atque  non  habentes  rei 
aut  snbetantiam  quibus  constringi  possint,  ideo  ciroumquaque  malitias  ezer 
oere  non  cessant,  de  illis  nobis  placuit  ut  ipsi  cum  quibus  videntur  manert 
aut  eos  praesentent  aut  pro  eorum  malefiM;tis  rationem  reddant.'  Waitz. 
D.  V.  G.  iv.  363: 
*  Banks;  Schmid,  G^setze,  &c.  p.  389. 
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affecti  both  classes  of  the  free :  the  noble  may  be  forced  to  have  Gradation  oi 

classes, 
a  lord,  the  ceorl  having  land  may  dispense  with  one.      The 

eorlcondman  is  worth  his  high  wergild  even  if  he  be  landless : 

the  ceorl  may  attain  to  thegn-right  and  yet  his  children  to  the 

third  generation  will  not  be  gesitbcund  \      But  there  is  no  ^    ^ 

impassable  barrier  between  the  classes :  the  ceorl  may  become 

th^n-worthy,   and   the  thegn  eorl-worthy'.      And   there  are 

gradations   in  every  class ;    four  ranks  of  the   eorlctmd,    and 

three  of  the  l»ts ;   three  even  of  the  household  slaves  K  ^Jbe 

great  distinction  however  is  that  of  wealth,  the  landless  ceorl  is 

little  better  off  than  the  slave,  except  that  he  may  choose  his 

own  masterA 

38.  The  primary  element  which  the  law  regards  is  the  Iand4  irnpoHan-P 

owning  freeman  ;  the  nrst  relation  in  which  he  stands  is  that  of  relation  in 

the  femily*.  •  The  political  importance  of  the  tie  of  kindred  i|inGermany. 


prehistoric  :  the  early  Germans  were  associated  in  families  for 
the  service  of  the  host  and  for  the  occupation  and  cultivation  of 
land,  but  the  family  had  no  jurisdiction  over  its  own  members, 
nor  any  representation  in  the  state.  So  also  in  England,  it  is 
probable  that  all  the  primitive  villages  in  whose  name  the  pa- 
tronymic syllable  irtg  occurs  were  originally  colonised  by  com- 
munities united  either  really  by  blood  or  by  the  belief  in  a  common 
descent^ :  but  the  legal  relations  were  for  most  purposes  merged 

>  Wer-gilds,  Schmid,  Geeetze,  p.  399. 
»  Ibid.  p.  389. 

>  Laws  of  £thelbert,  $  75,  mentions  four  classes  of  the  eorlound ;  §  26, 
three  classes  of  lets ;  §§  1 1  and  16,  three  classen  of  theows. 

*  K.  Maurer,  Elzitische  Ueberschau,  i.  52-62.  The  view  of  Kemble 
(Saxons,  L  334  sq.)  seems  to  exaggerate  the  political  importance  of  the 
mcBg^ttrk,  at  least  if  it  refers  to  Anglo-Saxon  institutions  however  early. 
^ee  also  Bobertson,  Scotland  under  her  Early  Kings,  ii.  309-340 :  where 
likewise  fiir  too  much  latitude  of  conjecture  is  taken.  As  for  the  im- 
portance of  the  principle  in  the  development  of  the  German  state-system 
generally,  the  views  of  Sybel  are  combated  by  Waitz,  Das  Alte  Becht, 
pp.  ia6,  127;  Deutsche  VerfMsungs-Geschichte,  i.  50-56  sq.,  and  re- 
jected by  K.  Maurer,  Kritische  Ueberschau,  i.  61.  It  is  true  that  in  the 
nomad  state  the  family  bond  is  the  only  trustworthy  one,  bat  the  Grermans 
had  passed  that  stage  when  they  entered  histoiy.  Still  there  are  sufficient 
vestiges  of  the  i»rior  importance  of  the  principle  to  make  the  inquiry 
valuable. 

•  On  this  and  on  its  conneiion  with  the  Mark  system  see  Kemble, 
SaJLona>  i  58  sq.  and  appendix  A. 

r 
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already  in  those  of  the  townsliip  or  the  mark,  and  the  political 

weight  of  the  kindred  was  accidental  only.   Yet  signiiicant  traces 

of  the  old  importance  of  the  bond  remain  :  as  in  the  Germania 

Putiesof  the  the  kindred  have  a  share  in  the  pepuniary  fines  paid  for  the 

j  wrongs  of  their  kinsman*,  so  in  England  the  msegth  share  in 

the  wejgild  paid  for  their  slain  brother,  and  contribute  to  the 

1  payment  for  one  whom  their  brother  has  slain';  they  are  the 

legal  compurgators  for  one  another^  in  accusation  or  defence, 

they  are  bound  to  protect  their  kinsman  in  his  minority*,  to 

seek  a  lord  and  find  a  home  for  him  if  he  is  lordless  or  home- 

*      All  these  however  are  legal  rather  than  constitutional 

ttions. 

*he  lUlit  of  the  constitutional  machinery  is  the  township, 
the  mlJSia  or  vicus^.  It  may  represent  the  original  aUotraent 
of  the  smallest  subdivision  of  the  free  community,  or  the  settle- 
ment of  the  kindred  colonising  on  their  own  account,  or  the 
estate  of  the  great  proprietor  who  has  a  tribe  of  dependents. 
Its  headmati  is  the  tun-gerefa,  who  in  the  dependent  townships 
is  of  course  nominated  by  the  lord'',  but  in  the  independent  onep> 

'  Tac.  Germ.  c.  21. 

*  For  the  share  of  the  kindred  in  the  reoeipt  see  Schznid,  Gresetze,  p.  394 ; 
for  their  share  in  the  payment,  Alfred,  §§  27,  28  ;  Edmund,  11.  7,  Sui. 

'  Laws  of  the  Northumbrian  Priests,  §  51 ;  Hen.  I.,  64,  §  4. 

*  Hlothere  and  Eadric,  §  6.  •  Athelstan,  iL  §§  a,  8. 

*  Tdn,  viculus,  vicus,  Bede,  H.  E.  iii.  17;  Mn-scipe,  vicns,  v.  10;  tua 
^«r</a,  viUicus,  iv.  24;  v.  10. — TUnscipe,  Edgar,  iv.  8.  Tuneg-man,  ibid, 
iv.  8,  13.  The  tUn  is  originally  the  enclosure  or  hedge,  whether  of  tbe 
single  &nn  or  of  the  enclosed  village,  as  the  hurh  is  the  fortified  house  of  the 
powerful  man.  The  corresponding  word  in  Norse  is  gardr,  our  garth  or 
yard.  The  equivalent  German  termination  is  heim,  our  ham  ;  the  Danish 
form  is  6y,  (Norse  hH  =  German  hau).  Some  inferences  might  be  drawn 
from  these  differences  as  to  the  contrasts  of  etfrty  colonisation.  See  Grimm, 
R.  A.  p.  534.  The  notion  of  the  doif  or  tfiorpe  seems  to  stand  a  little 
further  from  the  primitive  settlement. 

^  Athelstan,  iii.  §  7.  *Si  tunc  sit  aliquis  qui  tot  homines  habeat,  quod 
non  sufficiat  omnes  cust^ire,  praep)onat  sibi  singulis  villis  pram>ogitnm 
unum,  &c/  On  the  origin  of  the  word  gerefa,  see  Max  Mttller's  Lecturtii 
on  Language,  ii.  281.  It  has  been  regarded  generally  as  the  same  word 
with  the  German  graf,  and  derived  from  grau,  grey  =  senior,  bnt  manj 
other  explanations  have  found  favour ;  Grimm  connected  it  with  rdrfi 
tignum,  tectum,  and  interpreted  it  as  comes,  socius,  the  inmate  of  tbi 
same  house ;  Bpelman  connected  it  with  reafan,  to  plunder,  and  thus  a^ 
counted  for  the  Latin  word  exactor  used  to  translate  it;  Kemble  with  r<$&s 
or  r^fan,  to  call  aloud,  making  it  originally  mean  the  bannitor  or  prodairots 
of  the  court;  Richthofen  derives  it  from  the  Gredk  yp6tfof;  and  otb«: 
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mAjhave  heen  originally  a  chosen  officer,  although  when  the  central  Jwe  and 
power  has  become  stronger  he  may  be,  as  in  the  Frank  villa,  the  townships, 
nominee  of  the  king,  or  his  officer.  The  internal  organisation  in 
both  cases  seems  to  have  been  much  the  same,  for  the  dependent 
communities  had  probably  in  most  instances  been  originally 
free,  and  reduced  to  dependence  by  a  powerful  neighbour ;  or 
were  composed  of  his  tenants  who  entered  into  the  rights  and 
duties  of  men  whose  estates  their  lord  had  purchased  or  accu- 
imikted  by  inheritance. 

This  corporlU;e  unity  is  subjected  to  changes  both  by  way  of  Relation  of 
uerelopment  and  under  legislative  action.    In  its  earuer  stage  it  the  town- 
may  have  been  the  community  of  freehand  kindred  cultivators, 
or  what  is  called  the  mark^.     It  ^nnot  be  swelyTffifffiSTthat     -  -. 
the  German  settlers  m  Britain  brought  with  them  the  entire 
sytiem  of  the  mark  organisation,  or  that  that  system  was  ever  in 
Anglo-Saxon  times  the  basis  of  local  administration.     The  com> 
pwative  rarity  of  the  word,  whether  in  laws  and  charters  or  in 
local  names,  forbids  the  idea  of  such  completeness,  universality, 
or  fundamental   constitutional   significance'.     But  of  such  an 

Mvatkms  are  tJao  imagined.  M.  MUller  would  not  'be  at  all  surprised 
if  the  Anglo-Saxon  gerefk  tiumed  out  to  be  etvmologtcally  unconnected 
vith  the  German  gr(^*  (Lectures,  ii.  284),  and  tiiis  is  so  £ir  probable,  that 
vhereas  the  fundamental,  uniTersal  and  permanent  idea  of  the  gere6a  is 
(tewudahip,  the  graf  is  not,  so  &r  as  appears,  a  steward  at  all,  but  primarily 
aod  uniTenklly  a  magistrate.  If  then  they  are  the  same  word,  the  English 
H^pficatioii  aoems  to  be  most  primitiTe,  and  there  is  at  least  one  link 
ffiunng  between  it  and  the  graf. 

'  Kemble  bas  the  credit  of  being  the  first  to  recognise  the  applicability 
to  EogliBb  history  of  the  results  of  German  investigations  into  the  mark 
*yrtflm :  but  with  his  usual  tendency  to  exaggeration.  Since  he  wrote,  the 
"•diole  subject  has  been  worked  out  by  Dr.  G.  L.  von  Maurer  in  several 
"Works :  the  meet  important  results  of  which  for  the  history  of  early  society 
agree  with  the  view  of  Dr.  Waitz  in  the  Deutsche  VerfiEtssungs-Geschichte. 
2£r  Heuiy  Maine,  on  Village  Communities,  and  Dr.  Nasse,  on  The  Land- 
GomnniDitv  of  the  Middle  Ages,  have  some  important  remarks  on  the 
Bn^iish  ode  of  the  subject :  which  is  also  illustrated  in  a  curious  Essay  by 
WflJiani  Haurer,  published  at  Manchester  in  1855.  Dr.  Gneiut,  Self- 
^onment,  i.  2,  goes  too  Eeur  in  regarding  the  expenditure  of  learned  inves- 
jgation  on  this  part  of  the  subject  as  unfruitful,  but  he  is  undoubtedly 
"^t  in  refusing  to  recognise  the  Mark  as  the  basis  of  our  polity.  See  too 
Sdmrid,  Gesetze,  p.  630 ;  Gneist,  Yerwaltnngsrecht,  i.  61. 
I  *  Kemble  ascribes  the  rarity  of  the  term  to  the  £ict  that  *  the  system 
Buaded  upon  what  it  represents  yielded  in  England  earlier  than  in 
Bennany  to  extraneous  infloencee.'      Saxons,  i.  30.     The  word  occurs  in 
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institution  there  are  distinct  traces.  We  nowhere  see  the 
qualification  of  the  freeman  for  political  right  depending  on  a 
partnership  in  tenure  and  cultivation  of  common  land.  It  may 
have  been  the  case  very  early,  but  it  is  more  probable  that  the 
settlers  had  passed  beyond  this  stage  before  they  migrated.  Yet 
in  the  nomenclature  of  the  villages  the  same  significant  syllable 
that  points  to  the  idea  of  cognatio  points  equally  to  the  mark  : 
and  what  is  indisputable,  the  existence  of  the  common  system  of 
cultivation,  and  of  common  lands  belonging  in  usufruct  to  the 
members  of  the  township,  prove  the  abiding  influence  of  the 
mark  principle  \  Community  of  land  and  joint  action  in 
cultivation  might  exist  without  forming  the  basis  of  the  political 
unity  of  the  commimity :  it  cannot  be  shown  to  have  precluded 
the  possession  of  private  estate  among  the  sharers  of  it,  and  in  its 
later  forms  it  appears  merely  as  an  appendage  to  such  private 
possession.  Common  lands  of  manors  and  townships  exist  at 
the  present  day,  and,  within  a  century,  common  cultivation  -also 
existed  in  many  parts  of  England.  It  is  to  this  system  that 
the  origin  of  some  part  of  the  machinery  of  local  courts  of  the 
manor  and  township  which  still  exist  may  be  traced*.  The 
right  of  the  mark  men  to  determine  whether  a  new  settler  should 
be  admitted  to  the  township  exists  in  the  form  of  admitting  a 
tenant  at  the  court  baron  and  customary  court  of  every,  manor^ : 
the  right  of  the  markmen  to  determine  the  by-laws  *,  the  local 
arrangement  for  the  common  husbandry,  or  the  fencing  of  the 

charters. — e.g.  Cod.  DipL  dcxxxiii, — in  the  full  signification  ;  but  more 
generally  as  a  simple  boundary.  The  *mercemot/  mentioDed  in  Cod. 
Dipl.  dlxviii,  is  referred  by  Kemble  to  the  place  where  the  markmoot  was 
held,  Saxone,  i.  55.  Schmid,  Gesetze,  p.  631,  gives  some  other  passages 
where  the  word  mark  occurs,  but  it  is  not  found  in  the  full  sense  in  the 
laws. 

^  Ini,  §  43.  'If  ceorls  have  a  common  meadow,  or  other  partible  land  te 
fence,  and  some  have  fenced  their  part,  some  have  not,  and  [strange  cattli 
come  in  and3  eat  up  the  common  com  or  grass,  let  those  go  who  own  tfcj 
gap  and  compensate  to  the  others.'  The  common  wood,  *  commune  silft 
quam  noe  Saxonioe  in  gemennisse  dicimus,'  is  mentioned  in  a  charter  ^ 
Ethelwulf,  Cod.  Dipl.  ii.  i. 

'  Kemble,  Saxons,  i.  54;  Maine,  Village  Communities,  pp.  138-140;  aai 
W.  Maurer's  Essay. 

'  See  Kemble,  Saxons,  1.  54.  That  the  markmoot  was  a  court  of  justic 
as  Kemble  conjectures  seems  altogether  improbable. 

*  Nelson,  Lex  Maneriorum,  pp.  54-58. 
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hay-fields*,  or  the  proportion  of  cattle^  to  be  turned  into  the 
common  pasture,  exists  still  in  the  manorial  courts  and  in  the 
meetings  of  the  townships  :  the  very  customs  of  relief  and 
surrender  which  are  often  regarded  as  distinctly  feudal,  are 
remnants  of  the  polity  of  the  time  when  every  transfer  of 
property  required  the  witness  of  the  community,  to  whose 
membership   the   new    tenant    was    thereby  admitted.      Still  Tiie  histori- 

,  .  -,.,.,  .  <**  township 

between  all  this  and  the  enjoyment  of  political  rights  there  is  no  has  out- 

._,  -1,  i       itrown  the 

immediate  connexion.    It  is  as  an  owner  of  land,  not  as  a  member  mark. 

of  the  mark-community,  that  the  free  man  has  rights  and  duties, 

and  there  is  no  evidence  that  in  England  the  only  way  of  owning 

land  was  the  membership  of  the  mark. 

The  historical  township  is  the  body  of  alodial  owners  who  have 

advanced,  beyond  the  stage  of  land-community,  retaining  many 

vestiges  of  that  organisation  ;  or  the  body  of  tenants  of  a  lord 

who  regulates  them  or  allows  them  to  r^ulate  themselves  on 

principles  derived  from  the  same. 

40.  In  a  further  stage  the  township  appears  in  its  eccle-  The  town- 

-     11.  1  '  t  9  .-  -iiT*      shipasadis- 

siastical  form  as  the  parish'  or  portion  of  a  pansh,  the  distnct  trictofa 
assigned  to  a  church  or  priest ;  to  whom  its  ecclesiastical  dues  pamh. . 
and  generally  also  its  tithes  are  paid.  The  boundaries  of  the 
parish  and  the  township  or  townships  with  which  it  coincides, 
are  generally  the  sam^ ;  in  small  parishes  the  idea  and  even 
name  of  township  is  frequently,  at  the  present  day,  sunk  in  that 
of  the  parish ;  and, all  the  business  that  is  not  manorial  is  dis- 
patched in  vestry  meetings,  which  are  however  primarily  meet- 
ings of  the  township  for  church  purposes. 

41.  The  name  of  tithing,  which  in  some  parts  of  England  The  Tithing. 
stiU  replaces  that  of  township  as  the  unit  of  local  administra- 

tion,  and  which  occurs  as  early  as  the  time  of  Edgar ^,  must  be 

*  Naaae,  Land  Community,  ed.Ouvry,  pp.  17,  18  sq.;  G.  L.  von  Maurer, 
X>orfSrerfAWg.  i.  358. 

^  kelson.  Lex  Maneriorum,  pp.  59-67. 

3  PeATBon^  Early  and  Middle  Ages,  i.  251 ;  Toulmin  Smith,  The  Pariah. 
On  the  formation  of  paxishes,  see  below,  Chapter  YIII.  #The  '  Church  of  a 
:ow7i'  is  mentioned  by  Bede,  H.  E.  v.  12. 

*  In  the  Judida  civitatis  Lundoniae,  Ath.  vi.  2,  8,  §  i,  it  is  not  a  local 
>at  »  personal  association  of  ten.  See  Chapter  XI  below.  Edgar,  i.  a,  4, 
nentions  the  tithingman  as  taking  part  in  the  action  of  the  hundred  in 
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Orii^inofthe  underetood  to  represent  a  subdiyision  of  the  hundred.  Natu- 
Uuhing.  rally  the  word  would  mean  the  tenth  part  of  the  larger  division, 
and  if  an  instance  were  forthcoming  of  the  historical  intro- 
duction of  the  hundred,  or  the  colonisation  of  a  border  territory, 
it  woiJd  probably  be  found  that  the  hundred  and  tithing  were 
measured  in  proper  proportion.  But  as  this  cannot  be  done,  it 
is  safer  to  allow  to  the  tithing  the  same  laxity  of  interpretation 
that  Tacitus  allowed  to  the  hundred.  It  is  however  quite 
possible  that  the  term  was  a  relic  of  the  same  system  that 
the  hundred  itself  represents  ^  and  that  it  was  revived  for  police 
and  fiscal  purposes,  as  a  personal  as  well  as  a  territorial  divi- 
sion, ultimately  sinking  its  functions,  and,  except  in  some  of  the 
western  counties,  the  name  also,  in  those  of  the  township*.  *  It 
would  thus  mark  a  stage  in  the  process  by  which  the  personal 
organisation  of  the  free  people  passed  into  the  territorial  system. 
But  the  name  of  tithing  has  been  very  commonly  applied  botb  by 

matter  of  theft.  It  is  curious  that  teothung  should  be  ordinarily  used  for  an 
asaociation  of  ten,  aa  the  only  whole  of  which  the  tithe  is  ten  must  be  the 
hundred ;  and  if,  as  generally  believed,  the  Anglo-Saxon  hundred  was  the 
long  one  of  six  score,  the  tithing  ought  to  have  contained  twelve;  and 
Fleta  speaks  of  the  firank pledges  as  dozeins.  The  only  other  place  where 
the  tithing  occurs  is  in  the  Secular  law  of  Canute,  §  20.  Palgrave,  Com- 
monwealth, pp.  cxxi-cxxvi. 

^  The  decanue  and  decaniay  or  decuria,  occur  in  the  organisation  of  the 
host,  in  the  laws  of  the  Visigoths  and  Bavarians ;  and  in  connexion  with 
the  police  system  in  the  Lombard  laws  also.  The  deeanus  in  Frank  law 
is  the  lowest  officer  in  the  host,  or  in  police  administration ;  but  nowhere 
is  there  any  trace  of  a  division  of  land  connected  with  the  number.  The 
Frank  host  recognised  the  contuhernium  of  ten  men,  but  there  is  no  cer- 
tainty that  this  was  connected  with  the  decanus,  Waitz,  D.  V.  G.  L  45S- 
473.  Cf.  Gneist,  Self-government,  i.  9 ;  Palgrave,  Commonwealth,  p.  199. 
.   \  *  Ti things  at  present  exist  in  Somersetshire  and  Wiltshire  ;  and  acconi- 

'  ing  to  Pearson  (Maps,  5  2)  in  Gloucestershire  and  Worceaterj^hire,  and  in 

%  all  counties  south  of  the  Thames  (except  Kent  and  Cornwall),  where  they 

answer  to  the  townships  of  other  counties.  Pearson,  Middle  Ages,  i.  250, 
says,  *  Ten  families  constituted  a  tithing,  the  self-governing  unit  ojf  the  stnte 
which  is  now  represented  among  us  by  the  pariah,  and  ten  tithings  were  a 
hundred.*  Robertson,  Hist.  Essajrs,  p.  Ixv,  also  uses  the  word  as  generally 
equivalent  to  townsliip.  It  is  however  very  raah  to  adopt  any  such  gene- 
ralisation. Gneist,  Verwaltungsrecht,  i.  51,  50,  alleges  that  the  w<ird  is 
not  found  in  Domesday,  and  rejects  the  idea  of  it  as  territorial.  Palgrave 
(p.  cxxi.)  gives  instances  of  both  personal  frankpledges  and  local  tithings  in 
the  reign  of  Hemy  III :  the  former  from  the  Western  counties.  He  al-'^' 
suggests  that  the  local  tithings  in  the  West  may  have  been  remains  of  thi 
British  divisions  of  Cantreds  and  Trefs.  Mr.  Pearson  says  that  the  hun- 
dreds of  Devon  generally  contain  about  ten  parishes,  and  infers  thence  the 
original  identity  of  the  parish  with  the  tithing. 
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historical  writers  and  in  legal  customs  to  denote  a  different  / 
idea,  the  asaociatlon  of  ten  men  in  common  responsibility  legally  I 
embodied  in  ihd  friMork  or  frankpledge.  ^ 

This  institntion  \  of  which  there  is  no  definite  trace  before  The  fVith- 
the  Nonnan  Conquest,  is  based  on  a  principle  akin  to  that  of  frankpiodge. 
the  law  which  directs  every  landless  man  to  have  a  lord  who 
shall  answer  for  his  appearance  in  the  courts  of  law.      That 
measure,  which  was  enacted  by  Athelstan^,  was  enlarged  by  a 
law  of  Edgar^  who  required  that  every  man  should  have  a  Principle  of 
surety  who  should  be  bound  to  produce  him  in  case  of  litigation,    ' 
and  answer  for  him  if  he  were  not  forthcoming.     A  law  of 
Canute^  re-enacts  this  direction,  in  close  juxta-position  with 
another  police  order;  namely,  that  every  man  shall  be  in  a 
hundred  and  in  a  tithiog :  where  the  reference  is  probably  to  the 
obligation  of  the  hundred  and  the  tithing  to  pursue  and  do 
justice  on  the  thief.     The  laws  of  JSdward  the  Confessor,  a  com- 
pilation of  supposed  Anglo-Saxon  customs  issued  in  the  twelfth 
century,  contain  a  clause  on  which  the  later  practice  of  frank- 
pledge is  founded,  but  which  seems  to  originate  in  the  con- 
fusion of  the  two  clauses  of  the  law  of  Canute.     By  this  article,  The 

.  .  "^  e      „  aocepted 

which  describes  itself  as  a  comparatively  recent  enactments  all  law  of  the 

•IX  .•        X,  ,         .  .     .  ^  -frankpledge. 

men  are  bound  to  combme  themselves  in  associations  of  ten,  to 
which  the  name  of  fritk-horh  is  given  in  the  South,  and  that  of 
Unnuinneiale  in  the  North  of  England.  Each  association  has  a 
headman,  a  *  capital  pledge,'  borhs-ealdor  or  frUh-horge-heady  to 
manage  the  business  of  the  ten.  Thus  constituted,  they  are 
standing  sureties  for  one  another :  if  one  break  the  law^  the 

'  On  this  subject  a  great  literature  exists,  which  may  be  seen  summed 
op  in  Waitx,  D.  V.  G.  i.  434-473 ;  Schmid.  Gesetze,  pp.  646-648 ;  K.  Mau- 
ler. Krit.  Ueberscbau,  L  87-96  ;  Gneist,  Verwaltgsr.  i.  166;  Self-government, 
I  a6  «q.  ;  Palgrave  (Commonwealth,  p.  196  sq.  and  notes),  who  anticipates 
most  oi  the  later  arguments,  refers  the  institution  to  Canute.  See  Hallam, 
M.A.iiaS9. 

'  Aibektan,  ii  2.  If  a  reeve  dare  not  warrant  any  of  his  lord's  men, 
the  inspected  man  mnst  find  twelve  pledges  among  his  kindred,  who  shall 
stand  in  security  for  him,  ibid.  iii.  7,  $  a.  This  looks  like  a  frankpledge, 
but  probably  is  a  variety  of  the  oompurgatory  obligation  of  the  kin. 

'  Edgar,  iii  6 ;  iv.  3. 

*  Canute,  iL  ao ;  Gneist,  Self-government,  i  a6. 

*  £dw.  Con£  §  19  ;  Select  Chiurters,  p.  74. 
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Law  of  other  nine  shall  hold  him  to  right ;  if  they  cannot  produce  him, 
oil  p  edge,  ^y^^  capital  pledge  with  two  of  his  fellows,  and  the  head  men 
and  two  others  out  of  each  of  the  three  nearest  ^*^-6orA*,  are  to 
purge  their  association  of  complicity  in  the  flight  of  the  criminal, 
or  to  make  good  the  mischief  he  has  done.  The  association  of 
the  ten  is  called  also  the  tithing  \  and  the  *  capital  pledge'  the 
tithing-man.  Whether  before  the  Conquest  this  union  or  con- 
fusion between  the  two  distinct  ideas  had  taken  the  form  of  a 
law,  there  is  nothing  to  show  :  and  the  word  frankpledge  is 
used  in  the  so-called  laws  of  the  Conqueror  simply  for  the 
surety* ;  but  it  is  probable  from  the  view  of  his  legislation  in  the 
case  of  murder,  by  which  the  responsibility  of  producing  the 
criminal  was  laid  on  the  hundred ',  that  a  kindred  measure  of 
universal  application  may  have  then  been  introduced,  and  that  thus 
the  mutual  responsibility  of  the  frankpledge  was  imported  into  the 
English  law.  The  *  view  of  frankpledge,'  the  business  of  seeing 
that  these  associations  were  kept  in  perfect  order  and  numher 
and  of  enforcing  the  same  by  fine,  was  one  of  the  agenda  of  the 
local  court*,  and  became  ultimately,  with  the  other  remunerative 
parts  of  petty  criminal  jurisdiction,  a  manorial  right  exercised 
in  the  courts  leet,  where  it  still  exists*.  It  was  made  one 
way  of  maintaining  the  practice  of  local  representation :  the 
capital  pledge  and  a  portion  of  his  tithing  taking  the  duty  of 
appearing  for  their  township  or  berewic  in  the  popular  courts* ; 
and  thus  again  the  ideas  of  the  township  and  the  tithing  come 
into  connexion.     It  is  in  this-  point  that  the  frankpledge  has  its 

*  Madox,  Hist.  Exch.  p.  393  ;  Palgrave,  Commonwealth,  pp.  196  sq. 

*  William,  i.  25,  5a.  «  William,  iii.  3. 

*  Palgrave  (Commonwealth,  pp.  203,  cxxiii)  asserts  that  thQ  view  of 
frankpl^ge  did  not  exist  in  toe  'shires  which  constituted  the  ancient 
kingdom  of  Northnmbria,'  and  gives  references  to  records  to  prove  that 
it  was  not  general  in  Mercia  in  the  reign  of  Henry  III.  However  this 
may  have  been,  it  is  certainly  found  in  Yorkshire  at  the  present  day. 
The  exceptions  may  be  perhaps  accounted  for  on  the  ground  of  the  in- 
habitants of  exempt  districts  being  under  the  pledge  of  tlie  lord  of  the  soil 
at  the  time  of  the  institution.  But  the  question  is  obscure.  Cf.  Gneist, 
Verwaltungsrecht,  i.  178.  The  tenmentale  in  Kichmondshire,  which  in 
Heniy  II 's  reign  was  an  extent  of  14  carucates,  paid  40.  7<2.  as-  an  annual 
tax.     Gale,  Beg.  Hon.  de  Richmond,  p.  32. 

.'  Customs  of  Kent,  Statutes  of  the  Realm,  i.  233.  The  bor^hesaldor  an<i 
four  men  appeared  for  each  township  iii  the  court  of  the  justices  in  Eyre ; 
each  borough  however  was  represented  by  twelve  men. 
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diief  historical  importance.    It  has  been  very  much  exaggerated  ;  EM»rera- 
some  vriters  having  even  gone  so  far  as  to  make  it  a  common  importance 
institution  of  the  whole  German  race,  and  possibly  the  basis  of  fyankpledg< 
political  combination :  by  others  again,  it  has  been  regarded  as 
a  form  of  guild  ^ ;  and  as  a  substitute  for,  or  development  of,  the 
principle  of  the  accountability  of  the   kindred  for  wergild*. 
These  views  and  others  equally  speculative,  may  be  safely  dis- 
carded.: there  is  no  trace  of  any  similar  institution  on  the  Con- 
tinent, or,  even  in   England,  earlier  than  the  middle  of  the 
twelfth  century,  although,  as  has  been  said,  the  enactment  of 
the  law  would  be  not  strange  to  tbe  legislation  of  the  Con- 
queror. 

42-  To  return  however  to  the  township.     Besides  its  cha-  The  town- 
,  .      .   _        «    ,  ,  1    -        .        ship  as  the 

ract^r  as  representing  the  principle  of  the  mark,  and  forming  manor. 

the  basis  of  the  parish,  the  township  has  a  share  in  the  creation 

of  the  later  territorial  jurisdiction  of  the  manor :  and  those 

early  townships  which  were  founded  on  the  land  of  a  lord,  are 

in  many  respects  much  the  same  as  manors  *.   The  lord  exercised 

in  both  the  functions  depending  on  the  free  possession  of  the  land, 

'  The  gtgUdan  who  are  mentioned  in  the  Jaws  on  which  this  theory  is 
built,  are  the  associates  or  companions  of  strangers ;  and  fnmish  no  evi- 
dence of  any  institution  of  the  kind  for  collective  responsibility.  Waitz, 
D.  V.  G.  i.  432-438.  The  guilds  themselves  had  quite  a  different  object. 
See  the  next  note  and  Chapter  XI  below. 

■  It  will  be  necessary  to  discuss  the  legal  character  of  the  frankpledge 
in  oonnexion  with  compurgation  and  trial  by  jury.  The  importance  of  the 
subject  is  much  exaggerated  owing  to  the  extraordinary  variety  of  views 
Uixt  haTe  been  entertained  upon  it.  It  is  obvious  that  associations  of  ten 
men  may  be  embodied  (i)  as  in  a  guild  for  mutual  help  and  obtaining  of 
redress ;  (1)  in  police  organisation,  to  join  in  the  pursuit  of  a  thief  who  has 
robbed  and  may  be  concealed  within  their  neighbourhood  :  this  is  supposed 
to  be  tii^  character  of  the  deciraa  or  decenna  when  meutione.l  in  connexion 
with  the  hundred;  (3)  ns  a  compulsory  organisation  of  collective  responsi- 
bility as  in  tbe  frankpledge. 

*  Oniericus  Vitalis  (lib.  iv.  c.  7)  regarded  the  township  and  the  manor 
as  identical ;  '  villas  quas  a  manendo  manerios  vulgo  vocamus.'  Palgrave 
seems  to  hold  all  townships  in  Anglo-Saxon  times  as  under  the  rule  of 
a  lord ;  Commonwealth,  p.  65  :  *  Every  Anglo-Saxon  township  was  subject 
in  demesne  to  a  superior,  to  the  sovereign  whether  king  or  ealdorman, 
vrho  succeeded  to  the  very  extensive  possessions  of  the  British  princes; 
or  to  a  lord, — ^blaford,  or  landrica.  In  some  few  instances  the  township 
belonged  to  small  corporations,  if  such  a  term  may  be  used,  whose  mem- 
bers heid  the  township  as  a  joint  property  ;*  the  reference  in  the  last  caiiQ 
being  Apparently  to  the  alodiariei  of  Domesday. 
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►riginai  and  which  in  the  free  community  belonged  to  all  the  townsmen,  and 
trisdiction  likewise  a  jurisdiction  in  civil  and  criminal  suits,  which,  with  all 
aanor.         the  profits, — for  in  early  times  the  pecuniary  interests  of  justice 
formed  no  small  part  of  the  advantages  of  judicial  power,— was 
conferred  on  him  by  the  original  gift,  and  removed  from  the 
cognisance  of  the  hundred.     In  consequence  of  this  system,  the 
exact  development  of  which  belongs  to  a  later  stage  of  our  in- 
quiry,  some  part  of  the  business  properly  belonging  to  the  town- 
ship is  dispatched  in  the  manorial  courts,  varied  of  course  by 
local  custom  and  the  terms  of  particular  grants. 
'hea8«:em.        43.  In  all  these  forms  and  relations  the  townsmen  retain 
jwHRiiip.  i  their  right  of  meeting  and  exercising  some  sorts  of  jurisdiction, 
although,  until  the  criminal  jurisdiction  in  court  leet  comes  to 
the  lords  of  manors  by  special  grant,  their  participation  in  such 
matters   is  of  the  character  simply  of  police-agency.      Their 
assemblies  are  rather  gemots  or  meetings  than  proper  courts' ;  for 
any  contentious  proceedings  amongst  men  so  closely  connected 
and  so  few  in  number  must  have  been   carried  immediately 
to  the  hundred  court.     But  they  may  be  safely  understood  to 
he  by-laws,  have  had  the  power  of  making  their  own  by-laws :  the  word 
by-law  itself  is  said  to  mean  the  laws  enacted  by  the  township, 
the  *  by'  of  the  Northern  shires  * :  the  gemot  also  elected  its  own 
jioctionof    officers,  possibly  the  gere/a  and  the  hydeV ;  it  arranged  the  re- 
presentation of  its  interests  in  the  courts  of  the  hundred  and  the 
shire,  where  the  gerefa  and  four  best  men  appeared  for  the 
i    township  :  it  carried  out  the  requisitions  of  the  higher  courts 
in  the  way  of  taxes  and  other  exactions,  the  pursuit  of  criminals 
and  the  search  for  stolen  goods*;  on  the  institution  of  the 
frankpledge  it  prepared  the  tithing  lists  for  the  view  of  the 

*  The  tunscipesmot  occurs  in  a  charter  of  Bicbard  I ;  Eyton,  ^iropshire, 
iii.  237. 

^  Palgrave,  Commonwealth,  p.  80 :  he  quotes  Joman.lea  for  the  ute  of 
the  word  '  bellagines'  in  the  same  sense ;  de  Rebus  Geticis,  o.  2. 

'  The  usual  custom  after  the  Conquest  and  still.  Pal^ave,  Common- 
wealth, p.  82.  The  tiihingman  is  of  course  an  elective  officer.  The  idea 
that  he  was  a  sort  of  village'  magistrate  is  without  hasis ;  although  in  a  sim- 
ple community  of  peasants  the  office  of  a  constable,  for  such  seems  to  have 
been  the  position  of  the  tithingman,  was  held  in  more  honour  than  it  is 
now.    See  Hallam,  M.  A.  ii.  282. 

*  Hlothere  and  Eadric,  §  5  ;  Edgar,  iv.  §§  8,  13 ;  Ethelred,  iiL  §  15. 
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BHeriff     In  the  dependent  townships  some  of  these  functions  Similar 

JeToIved  on  the  lord's  steward,  or  nominated  gerefa,  as  the  depends  nt 

delegate  of  the  maeier  on  whom  the  original  gift  had  conferred 

ilaid  power  of  enforcing,  these  sections  of  jurisdiction :  but  the 

actual  process  must  have  been  much  the  same  as  in  the  freer 

communities,  if  we  may  judge  by  the  common  law  of  the  later 

manors  where  the  suitors  are  judges  in  court  baron  still  \ 

As  the  national  cttBtoms  which  belong  to  the  lowest  range  of  Township 
. .  1        #.  .1  1         orpanisat « 

machmery  are   subject  to   the   fewest   organic  changes,  these  at  the 

courts  have  continued  to  exist  until  the  present  day.  In  the 
Tcstry  meeting,  the  fireem^  of  the  township,  the  rate-payers, 
still  assemble  for  purposes  of  local  interest,  not  involved  in  the 
manorial  junsdiction ;  elect  the  parish  officers,  properly  the 
township  officers, — for  there  is  no  primary  connexion  between 
the  maintenance  of  roads  and  collection  of  taxes  and  the  parish 
as  an  ecclesiastical  unity, — the  churchwardens,  the  waywardens, 
the  assessors,  and  the  overseers  of  the  poor.  In  the  courts  of  the 
manor  are  transacted  the  other  remaining  portions  of  the  old 
township  jurisdiction  ;  the  enforcing  of  pains  and  penalties  on 
tile  breakers  of  by-laws  ;  the  election  of  capital-pledges  or  frank- 
pledges, of  pUhiscitarii^  or  by-law  men,  aletasters,  constables, 
and  other  officers  of  a  character  of  which  nine-tenths  of  English- 
men know  nothing.  The  court-baron  and  customary  court  con- 
tinues, in  its  admission  of  tenants  and  witnessing  of  surrenders, 
the  ancie&t  business  of  the  markmoot ;  the  court  leet  exercises  • 
the  remaining  share  of  the  higher  jurisdiction  involved  in  the 
grant  or  exempticn  of  the  original  gift.  The  vestry  is  the 
representative  of  the  gemot  with  which  it  was  once  identical ; 
bat  as  the  jurisdiction  of  the  courts  of  the  manor  was  definetl 

'  Ab  in  Domesday,  i.  193.  'Hanc  terram  tenuerunt  vi.  sochemnnni  et 
dare,  et  vendere  terram  suam  potueruiit.  Uims  eonim  homo  regis  Edwardi 
fiu't  et  inwnrdum  invenit  vicecomiti.  Tres  Lstorum  sochemannonim  accom- 
iBodavit  Picotoa  Rogerto  comtti,  propter  placita  sua  tenenda,  sed  postea 
oocapaverunt  eos  homines  comitis  et  retinuerunt  cum  terria  auis  sine  Ubera- 
lore.  et  rex  inde  servitium  non  habuit  nee  habet,  sicut  ipse  vicecomes  dicit.* 
An  important  passage,  shovdng  farther  how  manors  were  enlarged  by  usur- 
pation. 

*  Manorial  Begister  of  Aldborough,  Yorkshire :  the  officers  elected  in 
the  ninth  of  Charles  T  were  four  by-lawmen  or  pld>i6citarii,  two  C9nstable8, 
two  aletasters,  and  ene  '  communis  impercator  *  or  Hinder. 
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by  charter,  or  by  the  customary  law  existing  at  the  moment  of 
their  creation,  all  matters  arising  outside  that  jurisdiction  come 
l^'^"^^  under  the  management  of  the  vestry.  Nor  can  the  importance* 
en  of  early  of  this  point  be  exas^fi^erated.  when  we  look  further  on  and  see 
in  these  local  gatherings  the  chief  element  in  the  origination  of 
the  borougli  system  of  later  date.  The  comparative  restriction 
of  the  powers  of  the  local  courts  was  probably  the  cause  why 
liberty- of  election  was  sufiPered  to  exist  in  them  during  ages  in 
which  in  the  higher  ranges  of  the  polity  it  was  entirely  lost. 
A  curious  instance  of  the  early  confusion  of  the  ideas  of  the 
township  and  the  parish  may  be  found  in  the  defensive  war  of 
A.D.  1138^,  when  the  parish  priests,  with  their  parishioners 
assembled  and  joined  the  army  of  the  barons :  in  the  hundred- 
courts  the  parson  still  joined  in  the  representation  of  the  town- 
ship^. The  host  was  the  nation  in  arms  j  here  it  is  the  church 
Jin  arms  also. 
burh.JH^  44,  The  *burh'  of  the  Anglo-Saxon  period  was  simply  a 
more  strictly  organised  form  of  the  township*.  It  was  probably 
in  a  more  defensible  position  ;  had  a  ditch  and  mound  instead  of 
the  quickset  hedge  or  *  tun '  from  which  the  township  took  its 
name ;  and  as  the  *  tun '  originally  was  the  fenced  homestead  of 
the  cultivator,  the  *  burh '  was  the  fortified  house  and  court-yard 
of  the  mighty  man — the  king,  the  magistrate,  or  the  noble.  Al- 
though there  is  no  evidence  which  connects  the  burhs  of  the  Anglo- 
Saxons  with  the  remains  of  Koman  civilisation*,  and  although 
like  the  rest  of  the  G-ermans  they  abhorred  walled  towns  as  the 
defencea  of  slavery  and  the  graves  of  freedom",  they  must  neces- 
sarily have  used,  during  the  process  of  conquest,  fortified  camps 
which,  after  peace  was  obtained,  served  as  civil  centres  for  the 
districts  in  which   they  were  placed.     Other  towns  grew  up 

*  R.  Hexham,  ed.  Twysden,  c.  321.  «  Hen.  I.,  vii.  §§  7,  8. 
'  A  more  particular  treatment  of  the  Anglo-Saxon  influence   on  tHe 

growth  of  towns  will  be  taken  later  on. 

*  Peartfon,  Early  and  Middle  Ages,  i.  264,  follows  Mr.  T.  Wright  (Arch- 
aeologia,  xxxii)  in  an  ingenious  argument  for  the  continuity  of  Koman 
municipal  institutions  in  Anglo-Saxon  Britain :  illustrating  the  subjei't  by 
reference  to  the  trinoda  necessitof,  extra-mural  burial,  and  some  other  par- 
ticulars ;  all,  however,  capable  of  other  and  far  more  probable  explanation. 

^  TaciCus,  Hist.  iv.  64. 
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round  the  connirj  houses  of  the  kings  and  ealdormen,  round  ^ 

ihe  great  monasteries  in  which  the  bishops  had  their  seats  ^, 
and  in  such  situations  as  were  pointed  out  by  nature  as  suited 
for  trade  and  commerce.  Where  such  communities  were  deve-  They  retai 
loped  out  of  the  village  townships,  or  founded  on  the  folkland,  the  free^** 
their  institutions  and  organisation  would  continue  free  until  *^^^"*  "*** 
the  time  at  which  the  king  began  to  be  regarded  as  the  owner 
of  the  folkland,  and  the  lord  of  every  man  who  had  no  other 
lord.  In  these  the  idea  of  the  free  township  was  reCained : 
municipal  authority  depended  on  no  different  organisation ;  the 
presiding  magistrate  was  the  gerefa  ;  in  mercantile  places  such  as 
London  or  Bath,  the  foH-gerefa  ;  in  others  the  wic-gerefa  or  the 
tun-(ierefa  simply*  :  his  assessors  were  the  owners  of  the  home- 
steads which  had  been  allotted  to  the  original  settlers,  or  of  the 
estates  which  had  been  formed  by  the  union  of  such  allotments. 
The  common  lands  of  the  burh  testified  to  its  origin  in  a  state 
of  society  in  which  the  mark  system  was  not  yet  forgotten  \ 

Very  little  indeed  can  be  stated  with   certainty  about  the  Thejurisd 
hurh  constitution  of  early  times.     We  know  from  Bede  that  burh. 
Uncoln  had  a  gere/a*  in  the  seventh  century,  and  from  Domes- 
day that  it  was  governed  in  the  eleventh  by  twelve  lawmen, 
who  inherited  their  jurisdiction,  their  sac  and  soc,  with  their 
tenements";  but  Lincoln  had  gone  through  several  centuries  of 

'  We  have  the  cyningett  hurht  £dm.  ii.  3,  &o. ;  the  cyningea  tun^  Alfred, 
i.  a  ;  the  eorUs  tun,  Ethelbert,  $13;  cyningen  eeUdor  hotl  (villa  regalis), 
Bede,  H.  E.  ii.  9 ;  eeagtrt,  i.e.  Carlisle,  Bede,  H.  E.  iv.  39  ;  the  mynster  Howe 
and  foU'tfowet  urbana  et  nistica  loca,  Bede,  H.  £.  iii.  5.  The  five  Danish 
burhs,  Unooln,  Nottingham,  Derby,  Leicester,  and  Stamford,  had  not  only 
w>ocial  privUera  of  their  own,  but  a  common  organisation  apparently  of 
t^e  nature  of  confederation ;  but  the  history  is  very  obscure.  Cf.  LI. 
Ktbelred,  iii  i;  Cbrou.  Sax.  AJ>.  1013,  1015;  Palgrave, 'Commonwealth, 

'  London  and  Winchester  had  a  vnc^erefa  ;  London,  Bath,  Bodmin,  and 
Canterbury  had  a  port-gerrfa ;  the  kurh-ger^a  does  not  occur,  Schmid, 
Gcactoe,  p.  598. 

>  On  the  common  lands  of  the  Scottish  burghs,  see  Maine,  Village  Com- 
znnnitiee,  p.  95.  Each  of  the  four  wards  of  York  has  its  own  common 
pasture,  on  which  only  freemen  have  rights  ;  the  same  rule  may  be  found 
in  most  ancient  towns,  Oxford,  Colchester,  &c. 

*  Hi»t,  EccL  ii.  6. 

*  *  In  ipsa  ciTitate  erant  xii  lageman,  id  est  habentes  sacam  et  socam  .  .  . 
IdCodo  sunt  ibi  totidem  habentes  sacam  et  socam,'  Lincoln,  Dom.  L  336. 
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Danish  rule  in  the  meantime.     The  city  of  Chester  on  the  other 

hand  belonged,  in  the  reign  of  Edward  the  Confessor,  to  the 

Earl  of  Mercia,  subject  to  the  rights  of  the  king  and  bishop,  and 

had  a  governing  body  of  twelve  judges,  chosen  from  the  tenants 

he  govern-  of  the  three  ^.     It  would  appear  from  the  use  in  these  instances 
tent  of  the.  •,/.!#.,  .  .  i       al 

urh  renem*  of  the  number  of  twelve  for  the  ffovemmff  mamstracy,  that  the 

le  consitution  of  the  larger  towns  resembled  that  of  the  nunared 

rather  than  that  of  the  township* ;  and,  in  fact,  each  such  town 

generally  containing  several   parish  churches  with  a  township 

organisation  belonging  to  each.     Hence,  in  the  law  of  Edgar 

directing  the  election  of  witnesses  in  each  community  to  legalise 

transfers  of  cattle  and  goods,  the  number  fixed  for  the  larger 

burhs  is  thirty-three,  that  for  the  hundreds  and  smaller  burhs 

\  twelve  only'.     The  burh -gemot  is  to  be  held  three  times  a  year, 

when  that  of  the  huitdred  is  held  monthly,  and  that  of  the  shire 

half-yearly*.  "  Probably  the  townships  which  made  up  the  hwrh 

had  their  weekly  courts  also,  and  the  weekly  market  day  would 

serve  as  a  general  gathering  for  the  whole.     But  it  is  far  easier 

to  trace  in  existing  monuments  vestiges  of  early  differing  systems 

than  to  construct  out  of  them  any  consistent  idea  of  a  uniform 

constitution.     All  the  definite  knowledge  that  we  have  of  the 

subject  belongs  to  a  later  date.     Of  the  influence  of  guilds,  as  a 

subsidiary  part  of  town  organisation,  there   are  some  traces 

which  at  a  later  period  assume  great  historical  importance ;  but 

there   is   nothing  to  justify  the   notion   that   they   were  the 

basis  on  which   the  corporate   constitution  of  the   burh  was 

founded.* 

Stamford  also  bad  twelve  lagemanni  with  sac  and  soc  in  their  own  bcfoses 
and  over  their  men.  Ibid. — And  there  were  lagemanni  also  in  Oaanbridge. 
The  burh-thegns  in  Jjondon  may  have  been  the  same  sort  of  dignitan«s. 
Kemble,  C.  D.  iv.  314,  219. 

^  *  Civitas  de  Cestre  .  .  .  Tunc  erant  xii  judices  oivitatis ;  et  hi  erant  de 
hominibus  regis  et  episcopi  et  comitis.     Horum  si  quia  de  huudret  remane 
*     bat  die  quo  sedebat  sine  excusatione  manifesta  x  tiolidi^  emendabat  inter 
regem  et  coraitem.*   Dom.  i.  263. 

*  Palgrave,  Commonwealth,  p.  102  ;  Somoer's  Canterbury,  p.  53.  It  k 
however  necessary  to  remember  tJbat  a  hundred  might  take  its  name  hran  » 
borough,  and  the  hundred  court  be  held  in  the  borough,  without  extinguish- 
ing the  proper  township  court,  or  borough-moot. 

*  Edgar,  iv.  §§  4,  6-  *  Edgar,  iii.  §  5. 

*  See  below  in  Chapter  XI. 
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The  city  of  London,  when  it  springs  into  historical  light,  is  ExamT>ies  J 
collection  of  communities  based  on  the  lordship,  the  township, 
e  parish,  and  the  guild  ;  and  there  is  no  reason  to  doubt  that 
milar  coincident  causes  helped  the  growth  of  such  towns  as 
ork*  and  Exeter.     Their  size  and  power,  and  perhaps  also  the 
tent  of  the  suburban  common  lands,  entitled  many  of  them 
the  name  as  well  as  the  constitution  of  the  hundred  j  Canter- 
jy,  Feversham,  Norwich,  Thetford,  Cambridge*,  and  many 
hers,  appear  in  Domesday  as  hundreds.     But  the  basis  of  the 
item  was  that  of  the  township  or  cluster  of  townships  which 
d  coalesced  or  grown  up  into  the  city  organisation.      The 
ty  of  *  burh-bot,'  which  formed  part  of  the  trinoda  necessitas, 
d  was  incumbent  on  every  owner  of  land,  threw  the  burden 
repairing  the  fortifications  on  the  landowning  townsmen  of 
i  particular  burh  ;  every  burh  was  to  be  put  in  -good  repair 
thin  a  fortnight  of  the  Rogation  days' ;  just  as  in  Germany  * 
!  duty  of  keeping  the  town  hedge  and  ditch  in  order  was  a 
rt  of  the  general  business  of  the  village  communities*. 
With  the  exception  of  the  hurlis,  the  townships  were  gene-  The  officers 
ly  veiy  small  conmiunities,  and  the  heads  of  families  would  ships!  ^^^" 
t  be  so  numerous  as  to  require  a  select  body  of  magistrates. ' 
e  tun-gerefay  answering  to  the  schulz  or  schultheiss  of  the 
mnan  dorf\  and   the  tithingman,  are  the  only  officers  of 
oC^#*jwadat  all ;  the  duties  of  the  former  were,  like  those 
•11  the  ger^ahfs^cul  as  well  as  judicial ;  and  in  the  depen- 
it  townshipB  he  wa^he  officer  responsible  for  the  production, 
I  even  for  the  crediui^ity  of  his  lord's  men^ ;    he  may  also 
t  commanded  them  in  c4»b  fyinl     In  the  free  townships,  he 
I  ^  Your  best  men  were  t!3^  legal  representatives  of  the 


'In  l^botfico  civitate  tempore  regis  EdwarSi^ieter  scyram  Archi- 
n^iuonintsexscyTae.  UnaexhlswastaiDcastetafeA^^om.  i.298.  The 
^  ^  Gmiterbiiiy  were  called  hundreds.  Sonmer,  p.  52. 
pRp^Cf]|K®^''d0fer.dit  se  pro  uno  hundret/   Dom.  i.  190. 

1^.*.       "    "  "      "  '         ■  ■    -the 


,  ii.  §  15.    See  the  customs  of  repairing  the  walls  of  ( 
/^  1. 1  ^4 ;  thoRe  of  Chester,  ibid.  i.  262. 
Cf*  t  «sn  Hanrer,  Dorfirerfessg.  I  356-361. 
IW»  iu^2-3o;  Waitz,  D.  V.  G.  ii.  3^,0-353  ;  Grimm,  R.  A.  p.  755. 
AilidBtan.  Si.  i  7. 
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knuoity  in  the  court  of  tlie  hundred  and  the  shire\    The 

ingman  is  only  known  as  carrying  out  the  police  system  of 

hundred  ^ 

6.  The  union  of  a  number  of  townships  for  the  purpose  of 

cial   administration,   pesuse,   and   defence,   formed   what  is 

wn  as  the  hundred  or  wapentake ;  a  distrixit  answeriug  to 

paguLS  of  Tacitus,  the  hcsrred  of  Scandinavia,  the  huntari  or 

•  of  Germany.      The   terms  wapentake   and  hundred  are 

1,  in  Anglo-Saxon   records,  of  somewhat  late   occurrence. 

wapentake  is  found  only  in  the  Anglian  districts,  York- 

e,  Lincolnshire,  Nottinghamshire,  Derbyshire,  Rutland,  and 

sestershire.     To  the  north  the  shires*  are  divided  into  wards, 

to  the  south  into  hundreds.     Hence  the  wapentake  may  be  h 

c  of  Danish  occupation.    It  finds  a  kindred  form  in  the  Norse 

natakj  which  is  however  not  applied  to  the  district  but  to  the 

u  of  ratifying  the  dedsions  of  the  local  court,  and  hence 

the  decisions  themselves"^.     The  Norman  lawyers  explained 

word  in   reference  to  the  formal  recognition  of  the  local 

^istrate  by  touching  his  arms*;  but  this  is  very  question- 

3,  and  the  exact  origin  of  the  term  cannot  be  ascertained, 

tough  it  imquestionably  has  reference  to  the  aimed  gather 

of  the  freemen,   and   so  to  the  assembly  rather  thp- 

district  which  it  represents.     The  name  of  the  ^ 

ich,   like    the   wapentake,    first  appears    in 

jar^,  has  its  origin  far  back  in  the  rero*^* 

Hen.  I.,  vii.  §  8. 

I  can  find  no  authority  whatever  for  r*  .ffoxtk  as 

I  of  the  free  township  op  tithing,  an  '  uat  of  tili 

;  one.    The  apparent  analogy  .redman,  ao^ 

,  with  sheriff,  hundred-ree'*  ^  of  oonrae  iavnl 

e  is  nothing  in  the  ep'*  .<onB  of  the  tithingiaM 

s  him  the  character  ^e  is  the  mere  servant  or  «tt( 

le  law. 

Grimm,  R    '  j  (Saxons,  i.  72),  uses  the  word  'gi*  1 

aggregp'  v  the  word  is  found  only  in  one  doeuaient 

qu*^'  ..  pp.  81,  82  ;  Gale,  Script,  xv.  748.    See  Ooai 

i»'  f,  and  below,  p.  III.  , 

V  of  Sadberge  in  Durham  is  one  instance  north  of  T«-> 
.  A  pp.  xi. 
A.  A.  p.  770  ;  'Vlgfiisson,  Icelandic  Dictionary,  p.  6S5. 
.  Conf.  §  30. 

Aigar,  i.  Constitutio  de  hundredis.    The  wapentake  is  first  mentiool 
Idgar's  Secular  Law,  §  6. 
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Tbe  tradition  preserved  by  William  of  Malmesbury,  that  Alfred  The  toa- 
deTised  the  arraiigement  into  hundreds  and  tithings,  although,  Alfred, 
as  it  stands,  irreconcilcable  with  Cem^s,  may  embody  a  portion 
nf  a  historical  truth  ^.  Alfred  may  have  adopted  the  hundred 
i  a  basis  of  rating,  as  Edgar  did  for  police,  or  may  have  anti- 
cipated the  measures  of  his  descendant ;  and  if  in  the  several 
recoveries  of  territory  from  the  Banes,  or  conquests  on  "the 
British  border,  a  redivision  or  remeasurement  of  lands  was  re- 
quisite^ either  to.  satisfy  old  claims  or  to  provide  for  the  security 
of  the  frontier,  it  is  probable  that  the  measure  of  a  hundred 
hides  of  land  would  be  adopted,  as  in  the  reign  of  Ethelred  it 
was  for  the  purpose  of  taxation  ^  But  the  inequality  of  the  frnproba- 
ktmdFeds,  as  we  everywhere  find  it",  precludes  any  hypotheeis  ^Ymmetricai 
of  a  primitive  symmetrical  division  on  any  such  principle ;  and 
we  may  rest  satisfied  on  the  whole  with  recognising  in  the  name 
t^  vestige  of  the  primitive  settlement,  and  in  the  district  itself, 
an  earlier  or  a  later  subdivision  of  the  kingdom  to  which  it 
belonged  j  possibly  a  greater  mark,  possibly  a  smaller  shire. 

The  wi^pentake   in  all  respects  of  administration  answers  l%e 

directly  to  the  hundred,  and  no  attempt  can  be  made  to  accoimt 

for  its  origin  on  the  principle  of  symmetrical  division.     Nor  is 

it  easy  to  determine  the  origin  of  the  variety  of  systems  into 

• 
^  WnL  Malmesb.  6.  R  ti.  $  133  :  'Et  quia  oocasione  barbaronim  eiiam 
indigeiuke  in  rapinas  aDhelaverant,  adeo  ut  nulli  tutus  commeatus  esset 
sine  armorum  praeaidio,  centurias  quas  dicnnt  hundrest,  et  decimas  quas 
tbetliiiigas  vocant,  instituit,  ut  oronifl  Anglus  legaliter  duntaxat  viyens 
haberei  et  centuriam  et  dedmam.  Quod  si  quis  alicujuB  delicti  iosimul- 
are^ir,  statim  ex  centuria  et  deoima  exhiberet  qui  eum  vadarentur ;  qui 
v«fO  hajusmodi  vadem  non  reperirei  severitatem  legum  horreret.  Si  quia 
Mitem  rem  vel  ante  vadiationein  yel  post  transfugeret,  omn^ex  oenturia  ^L 
&b  dedma  r^^is  mulotam  incurrerent/  ^iP 

*  CbTon.  Sue  A  J).  1008. 

*  Peanom,  Hist.  Maps,  p.  51,  disousses  the  statement  of  the  Leiger  book 
of  Peterborough,  that  the  hundred  contained  a  hundred  hides :  he  shows 
thai  ihe  Domesday  hidage  in  each  of  the  counties  of  Bedford,  Huntingdon, 
NoTthampton  and  Wilts,  taken  in  the  aggregate,  nearly  contains  as  many 
hundred  hides  as  they  do  territorial  hun^ods,  but  without  any  agreement 
between  the  single  hundred  and  the  hundred  hides.  The  document  given 
by  Efiia,  Intr.  to  Domesday,  L  184,  as  showing  that  the  hundreds  of  North- 
ampton each  contained  a  hundred  hides,  seems  to  be  a  mere  attempt  of  an 
eariy  scribe  to  force  them  into  symmetry.  Eyton  (Shropshire,  xii  184) 
Uiinks  that  'districts  which  were  originally  half-hundreds  or  quarter- 
bimdreds  came  to  be  called  hundreds.' 

H  2 
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Various  ar-   which  the  hundred  jurisdiction  is  worked.     In  Kent,  for  in- 
S^6hun-   stance,  the  hundreds  are  arranged  in  Lathes  or  Liests ;  antd  in 
Sussex  in  Rapes.     The  Lathe  and  the  Rape  may  represent  the 
undershires  of  the  Heptarchic  kingdom ;  but  the  Lathe  is  the 
organised  judicial   division  of  which  the  hundreds   are  mere 
geographical  subdivisions,  while  the  Rape  on  the  contrary  is  a 
mere  geographical  expression,  the  judicial  organisation  remain- 
ing in  the  hundred  *.     In  Cornwall,  in  the  twelfth  century,  the 
subdivisions  were  not  called  hundreds  but  shires* ;  one  of  which, 
Triconscire,  now  the  hundred  of  Trigg,  is  mentioned  in  Alfred's 
will '.     Yorkshire  and  Lincolnshire  were  divided  into  Trithings 
Ridings.       or  Ridings,  subdivided  generally  into  wapentakes ;  but  in  Domes- 
day the  East  Riding  is  divided  into  hundreds  only,  and  in  Lin- 
colnshire, Northamptonshire,  and  Rutland  ^  the  wapentake  and 
Snmii  shires  the  hundred  are  arranged  side  by  side.     Of  the  Yorkshire  sub- 
shire,  divisions  two,  Borgheshire  and  Craveshire,  the  latter  of  which  is 
never  called  a  wapentake,  retain  the  name  of  shire ;  and  it  is 
given  in  later  documents  to  Richmondshire,  Riponshire,  Hallam- 
shire,    Lalandshire,    Norhamshire    and    probably  other  similar 
districts ".    Nottinghamshire,  Derbyshire,  and  Leicestershire  are, 
in  Domesday,  arranged  in  wapentakes,  hut  in  one  place  the 
I                 term  hundred  is  used  in  reference  to  a  division  of  the  last- 
named  county.     It  may  seem  not  impossible  that  the  original 
name  of  the  subdivision  immediately  above  the  township  was 

*  Palgrave,  Commonwealth,  p.  loi ;  EUis,  Intr.  to  Domesday,  i.  178  sq.^ 
'  Simeon  Dun.  ed.  Hinde,  i.  23 1 :  '  In  Comewalas  sunt  sex  parvae  scirae.' 
'  Cod.  Dipl.  ii.  114.    Keuible  explains  Triconsliire  as  Cornwall  gene- 
rally ;  it  is  tie  Trigerscire  hundred  of  the  Pipe  Roll  of  A.D.  1 1 30.  p.  159. 

«  ^  In  Rutland,  the  wapentake  of  Alfnodestou  contains  two  hundreds;  but 

•i        half  of  it  is  in  Turgastune  wapentake,  and  half  in  Brochelestou,  in  Not- 
tinghamshire.   Martinsley  wapentake  contains  one  hundred.  Dom.  i.  295^ 

*  Robertson,  Scotland  under  her  Early  Kings,  ii.  433,  is  inclined  to  trace 
the  trithing  in  Kent  and  Sussex  ;  Kent  was  divided  into  Kast  and  West, 
each  arranged  into  three  lathes,  which  in  East  Kent  are  double.  Sussex 
was  divided  into  East  and  West,  each  again  divided  into  three  rapes.^  lu 
the  trithing  he  sees  the  threefold  division  of  the  land  allotted  to  the  Korse 
odallers ;  thus  Yorkshire  and  Lincolnshire,  which  were  so  divided,  repre- 
sented the  lands  measured  out  by  Halfdane  in  A.  D.  876 :  the  other  por- 
tions of  the  Danish  conquests  being  left  to  Uieir  Saxon  proprietors,  under 
the  Hpecial  rule  of  the  king :  the  trithings  were  thus  held  as  odal-land,  and 
the  other  parts  as  gafoMand  or  tributary.  The  view  is  very  interestingi 
but  very  conjectural. 
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scir  or  shire,  a  term  of  varioas  application.  The  city  of  York  was  Small  shiw 
divided  into  seven  ehires ',  and  the  use  of  the  word  in  northern 
Northunibria,  the  present  Lowlands  of  Scotland,  a  territory 
-which  was  peopled  by  Saxons  and  little  disturbed  by  Danish  ' 
ag^r^Kion,  points  to  the  same  conclusion  *.  It  would  be  rash 
howev^*  even  to  attempt  a  generalisation  on  these  obscure  dif- 
ferences, much  more  so  to  attempt  to  force  them  into  conformity 
^tfa  the  local  arrangements  existing  under  the  later  Scandi- 
navian institutions  whose  symmetry  testifies  to  an  artificial 
origin  *.  ' 

The  presiding  officer  of  the  hundred  or  wapentake  bearo  various  Chief  offic* 
nAjnes  :  nor  is  it  quite  certain  that  we  are  right  in  ascnbmg  dred. 
yie  fdnctions  so  denoted  to  a  single  magistrate.  The  centeTiaritis 
or  thwnginus  of  the  Frank  law  was  the  elected  head  of  his  hun- 
dred, and  exercised  his  jurisdiction  in  company  with  the  kiiig's 
sacebaro,  and  in  later  times  under  the  graf,  the  royal  repre- 
sentative in  the  lat^r  province  of  which  the  hundred  was  a  sub- 
diTision  *.  The  officer  answering  to  the  centenarius  in  England, 
may  be  the  hundreds-ealdor  ^,  to  whom  the  laws  of  Edgar  direct 
the  townsmen  to  refer  in  questions  of  witness,  or  the  hundred- 
man  who  with  his  tithiogmen  goes  forth  to  execute  justice  on  the 
thief*.     The  headman  of  the  wapentake  is  called  in  the  laws  of 

^  Abov^  p.  95  note  i. 

»  See,  for  example,  the  Records  of  the  Priory  of  May,  Cartae,  p.  3  :  *  Sira  / 

tie  Chellin,'  *SrB  de  Cherel,'  p.  5.  'Sire  de  Erdros.'      The  diocese  of 
St.  Aldhelm  ts  called  Selwoodshire  by  Etbelwerd,  M.  H.  B.  p.  507. 

'  The  ideft  of  Sachae  (Grundlagen  des  Deutscben  Staats-und  Recfatslebena, 
§§  II,  12)  is  that  each  kingdom  was  divided  into  four  proyinoes,  each  pro- 
vince into  three  diires ;  each  shire  into  three  trithings,  each  trithing  into  ^ 
fooT  hnndreds ;  each  hundred  into  twelve  tithings.  and  each  tithing  into 
twelve  free  households.  Gneist,  Yerwaltgsr.  i.  55.  Mr.  Robertson's  theory, 
urblcb  however  is  put  forth  only  as  a  theory,  makes  a  square  league  equal 
to  &  turbe  or  tithing ;  fisur  tithings  a  small  shire  or  barony ;  three  such 
shires  one  hundred;  three  hundreds  one  quarter ;  two  quarters  one  larger 
Bhire  or  fyHd ;  and  two  such  shires  one  province  or  thiuiada.  Essays,  p.  131. 
Pslgimve,  Commonwealth,  p.  97,  arranges  East  Anglia  in  hundreds,  each 
divided  into  four  head  leeta  or  tribes,  and  each  tribe  into  three  subordinate 
leets. 

*  Above,  p.  55. 

*  Kdgar,  iv.  §$  8,  10. 

*  Edgar,  i.  $§  3, 4,  5.  The  gerefa,  mentioned  in  Edward,  ii.  8,  most  also 
liAve  been  the  reeve  of  the  hundred  or  wapentake.  See  Schmid,  Gesetse, 
p.  589^    Cf.  Palgrave,  Commonwealth,  p.  99.     The  mot-gerefa  of  Edward 
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Possible       Ethelred  the  gerefa  ^.     It  is  possible  to  trace  here  the  existeice 

lonoiego-  * 

tremment  of  of  two  officers,  the  representative  of  the  king's  interest  in  tbe 
dred.  gerefa,  who  becomes  after  the  Conquest  the  bailiff  of  the  hun- 

dred ;  and  the  representative  of  the  freemen  in  the  hundredes- 
ealdor,  who  also  survives  the  Conquest  and  is  found  in  the 
thirteenth  century,  as  the  elected  ealdorman  of  the  hundred, 
representing  his  hundred  in  the  shire-moot  ^  There  is  Bot 
sufficient  evidence  to  allow  us  to  claim  for  the  hundred-man  tk 
presidency  of  the  hundred  court :  and  later  usage  would  incline 
us  to  regard  him  as  the  convener  rather  than  the  chairman. 
But  at  the  time  at  which  the  name  first  occurs,  the  management 
and  profits  of  the  local  courts  had  already  passed  into  the  hsnck 
of  the  great  men  to  whom  the  name  of  land-rica  is  given,  and 
who  appear  later  as  lords  having  sac  and  soc  in  whole  hundreds 
an^  wapentakes.  This  change  must  have  tended  to  dq>rea 
the  status  of  all  elected  officers,  although  it  might  not  macb 
affect  the  judicial  process :  the  old  names  continue,  hut  the 
reeve  or  grave  of  the  hundred-court  is  the  servant  rather  than 
the  president  On  analogy,  however,  we  may  fairly  maintwn 
that  the  original  hundred-man  or  hundredes-ealdor  was  an 
elected  officer,  and  the  convener  and  constituting  functionary 
of  the  court  which  he  held. 
Hundrei-  46.  This  court,  the  hundred-gemot  or  wapentake  court,  vm 
held  every  month ;  it  was  called  six  days  before  the  day  of 
meeting,  and  could  not  be  held  on  Sunday'.  It  was  attended 
by  the  lords  of  lands  within  the  hundred,  or  their  stewards 

0  the  ConfesBor's  charter  to  Abingdon,  Kemble,  C.  D.  iv.  200,  kdoabU^sj 
the  same.  In  Domesday  he  is  the  praefectua,  or  praepoBitas  hundredL  EUilh 
Introd.  i.  i88.  1 

>  Ethelred,  iii.  §  3.  ^ 

*  Hen.  I.,  viii.  %  i.  See  Palgrave,  Commonwealth,  pp.  635,  oodi:  ' 
hundreda  baroniae  (de  Aqaila)  ^nt  ad  auxilium  YiceconutU  £9  xys.  6d  ] 
quod  barones  et  milites  totius  baroniae  quieti  sunt  de  secta  ad  ocndtatt 
lalvis  Aldermanuis  Hundredorum  qui  faciunt  sectam  ad  comitatum  pro  bl 
dredo.'  Hot.  Hand.  ii.  204,  205.  '  BedeUus  qui  vocatur  Aldremaa,  qoi ' 
pro  ballivA  sua  per  annum  quatuor  marcaa,  et  nihil  habet  de  certo  oe 
posait  dictam  firmam  levare,  nisi  quod  poterit  extorquere  de  popi^ 
subdito,  et  injuste.  Et  aliquo  tempore  solebant  hujusniodi  bedJli  ^gi 
sectatores  hundredi,  et  tunc  parum  vel  nihil  dederunt  pro  bailiva  % 
Ibid.  ii.  214. 
»  Edw.  ii.  5  8 ;  Edgar,  i.  $  i ;  lii.  $  5. 
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repfesentiiig  tbem,  and  bj  the  parish  priest,  the  reeve,  and  four 
b«t  men  of  each  township  \  The  judges  of  the  court  were  Jadm  of 
\ht  whole  body  of  suitors,  the  freeholdera  answering  to  the  led-moot" 
'rachimburgii'  of  the  t^ranks;  but  as  various  inconveniences 
m^t  arise  from  the  uncertainty  of  the  number,  qualifications, 
or  attendance  of  the  whole,  a  representative  body  of  twelve 
seems  to  have  been  instituted  as  a  judicial  committee  of  the 
euurt  These  twelve  may  have  been  in  some  cases  like  the 
scsbini  or  schofien  \  a  fixed  body  holding  their  appointment  for 
life;  or  like  the  lawmen  of  Lincoln,  the  hereditary  owners  of 
sae  and  soc  in  the  territory ;  or  chosen  merely  for  tlie  occasion. 
They  may  be  discovered  in  the  twelve  th^ns  of  the  wapentake, 
▼ho  by  the  law  of  Ethelred  declared  the  report  of  the  district 
in  the  gemot*;  or  in  the  twelve  chosen  witnesses  of  £dgar*s 
lav,  before  whom  all  bargains  and  sales  are  to  be  transacted  ^ ; 
ia  the  tiiirty-six  'barons'  or  twenty-four  *judices'  chosen  in  the 
Enct  Anglian  county  courts  to  determine  the  suits  of  Bamsey 
and  Ely*;  in  the  twelve  legal  men  of  the  hundred,  who  are 
directed  in  the  Assize  of  Clarendon*  to  act  as  part  of  the 
Grand  Jury  before  the  judges  in  Eyre,  and  who  play  so  impor- 
tant a  part  in  the  l^;al  reforms  of  Henry  II  and  his  ministers. 

Whether  the  ealdorman  of  the  shire,  the  sheriff  or  the  bishop 
sat  regularly  in   the   hundred   court   at    any  period  may  be 

]  Henr.  I^  vii.  §$4,7;  U.  §5. 
Compare  Sa^igny,  L  339,  who  ai^es  that  the  offic'al  scabini  were  in- 
■titited  by  Charles  the  Great.     Seven  scabioi  were  requisite  for  a  full 
n»alloB.  Ibid-  i.  348.    No  other  fireemeu  but  the  scabini  axid  the  vaasi  oomi- 
fcom  were  compelled  to  attend  after  the  capitulary  of  A.  D.  809  ;  ibid.  250. 

' '  Let  pleas  be  held  in  each  wapentake,  and  let  the  twelve  senior  thegns 
go  oot  and  the  reeve  with  them  and  swear  on  the  halidome  which  shall  be 
pot  b  their  hands  that  they  will  accuse  no  innocent  man  and  conceal  no 
^oiltj  one.'  Ethelred,  iii  $  3.  '  £t  judicium  stet  ubi  tayni  consenserint ; 
a  ttdeant,  stet  quod  ipsi  viii  dicent'  Ibid.  M3.  K.  Maurer,  Krit.  Ueber- 
***■**»  T.  389,  tefen  this  to  the  Danelaw  only :  and  its  whole  purport  is 
pwitated  by  Bmnner,  Schwurgericht,  pp.  402,  403.  Its  bearing  on  the 
Uistitation  of  the  jury  may  be  discussed  further  on. 

•  Edgar,  iv.  5§  4.  5- 
ffist.  Ramaey,  Gale,  p.  415  :  *  zxxvi  barones  de  amicis  utriusque  partis 
ptri  irameroelecto8,ipei  judices  constituerunt.*  Hist.  Ely,  Gale,  p.  471 :  'co- 
J«i  ixiv  judictbus.'  *Tandero  veniens  Aegelwinus  Alderman  ad  Granteburge 
"*Mtibi  grande  placitom  civium  et  hundretanorum  coram  xxiv  judioibus.' 
Ibid.  p.  47S. 

'  Select  Charten,  p.  137.  See  also  HaUam,  M.  A.  ii.  386  sq. 
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Thewldor-  doubted^:  the  number  of  hundreds  in  each  shire  must  have  pre- 
hundred-  Vented  a  monthly  attendance  at  each,  and  it  is  more  likely  that 
the  one  or  two  occasions  on  which  the  ealdorman  is  mentioued 
as  present  were  cases  of  exceptional  importance.  The  sheriff 
may  not  improbably  have  been  represented  by  a  deputy, 
'  giugra ' '  or  junior ;  who  would  look  after  the  king's  rights. 

The  hundred  court  was  entitled  to  declare  folk  right  in  everj 
suit ' ;  its  jurisdiction  was  criminal  as  weU  as  civil,  and  volun- 
tary as  well  as  contentious.  It  tried  criminals,  settled  disputes, 
and  witnessed  transfers  of  land.  The  testimony  of  the  country 
and  the  record  of  the  law  were  supplemented  by  the  compur- 
gatory  oath  and  ordeal.  It  had  also  a  common  chest  which 
divided  the  profits  of  jurisdiction  with  the  king  and  the  lord 
or  land-rioa  * ;  and  no  suit  might  be  carried  to  a  higher  court 
unless  it  had  been  first  heard  in  the  hundred*.  The  suitors 
were  under  special  protection  of  the  law  on  their  way  to  and 
from  it;  and  those  who  neglected  the  summons  to  it  were 
fined  •. 

As  was  the  case  with  the  township,  the  organisation  of  the 
hundred  lent  itself  readily  to  the  judicial,  ecdesiastioal  and 
fiscal  developments  of  later  times.  The  criminal  jurisdiction 
of  the  hundred  is  perpetuated  in  the  manorial  court  leet.  On 
the  institution  of  the  frankpledge,  a  hundred  court  was  held 
twice  a  year  to  ascertain  the  observance  of  the  law''.  This 
became  the  business  of  the  sheriff^s  toum  of  later  times,  held 
twice  a  year,  in  the  octave  of  Easter  and  Midiaelmas,  in 
diflferent  parts  of  the  county.  It  was  the  great  court  leet,  as 
the  old  hundred  court  was  the  court  baron  of  the  hundred  and 
the  county  court  that  of  the  shire  • :  the  distinction  of  origin 
being  maint^dned  in  the  principle  that  in  the  courts  baron, 
whether  in  the  manor,  the  hundred  or  the  shire,  the  suitors 

^  Gneist,  Verwaltungsrecht.  i.  78 ;  Palgrave,  Commonwealtb,  pp.  98, 99. 

'  Alfred,  38.  §  2,  speaks  of  the  king's  ealdorman 's  (^ngra  or  Junior  m 
holding  pleas.  Tliey  are  mentioned  also  in  three  charters  of  Berbtwulf 
king  of  Merda,  Kemble,  C.  D.  iL  pp.  14^  25, 34. 

»  Edgar,  i.  $  7.  •  Ibid.  §  3. 

*  Athelstan,  ^.  §  3 ;  Edgar,  til.  a ;  Canute,  ii.  17,  19. 

*  For  illustrations  see  below,  p.  1 14  note  6. 
'  Hen.  I.,  viii.  §1.  •  Blackstone,  Comm.  iii.  33,  34 ;  iv.  a73- 
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wwe  tbe  judges,  whilst  it  was  otherwise  in  the  courts  leet  ^  and 
sberifs  toum  among  them,  the  steward  being  judge  in  the  leet, 
the  dieriff  judge  in  the  toum  ^  The  criminal  jurisdiction  of  the 
Iraodred  was  early  cut  up  bj  grants  of  sac  and  soc,  and  later  on, 
»  ve  riiall  see,  lost  or  mei^ed  in  the  general  jurisdiction  of  the 
CTDWD  exercised  by  the  judges  in  assize,  in  which  it  appears  only 
M  hewing  to  constitute  the  juries.  ^ 

There  can  be  no  doubt  that  the  organisation  of  the  hundred  The  hun- 
hid  a  fiscal  importance,  not  merely  as  furnishing  the  profits  of  area  for 
&MS  and  the  produce  of  demesne  or  folkland,  but  as  forming  a  ^^^' 
nteaUe  diviaion  of  the  county.  The  fiscal  system  of  the  Anglo- 
^ont  is  very  obscure  ;  and  it  may  be  questioned  whether  any 
nwBey  taxation  properly  so  called  ever  existed  before  the 
ioiposition  of  Danegeld  by  Ethelred  the  Unready.  The  tributie 
from  the  remaining  folkland,  and  the  rent  of  the  royal  demesne, 
which  was  scarcely  a  tak,  sufficed  for  most  of  the  expenses  of  the 
king^s  household.  The  obligations  of  the  trinoda  necessitas 
were  disduirged  by  personal  service.  The  profits  however  of 
wk  hundred  were  no  doubt  accounted  for  by  the  sheri^,  and 
when  general  taxation  became  necessary  it  would  be  collected 
by  the  same  machinery.  When  King  Edgar  confirmed  the  bishop 
of  Worcester  in  the  possession  of  his  estates,  he  made  up  the 
^noimt  of  land  by  new  grants  to  the  extent  of  three  hundreds, 
which  he  directed  to  furnish  one  scypfylled  or  *  navipletio  *  ^  to 
the  national  fleet.  In  the  year  1008  Ethelred  ordered  that  a 
s^p  should  be  furnished  by  every  three  hundred  hides  *,  and  we 
learn  from  Domesday  that  the  hundred  of  Oswald's  law,  compris- 
ing the  three  hundreds   of  Edgar's   charter,   contained   three 

'  Vber^  Abridgment.  viL  8.  Although  the  suitors  are  judges  in  the 
o^tvt  bazan,  the  steward  is  judge  in  the  court  cuHtomary  of  the  copy- 
^<ien,  a  result  tif  the  early  depression  of  the  free  into  dependent  town- 
s^M.  as  wdl  as  of  the  later  organisation  of  manors. 

'  Ihid.  vt  586  ;  vii.  3. 

'  Bogdale,  Mon.  AngL  i.  617,  618,  'scilicet  ut  ipse  episcopus  cum  raon- 
achit  gnis  de  istis  tribus  centnriatibus  .  . .  oonstituant  unam  navipletionem 
^Qod  Anglice  dicitnr  scypfilled,  oththe  Scypbome.'  Kemble,  C.  D.  vi.  240, 
for  the  last  word  reads  '  soypsocne.'  The  town  of  Bedford  paid  towards 
^ip»  as  much  as  a  third  of  a  huudred.  Domesd.  1.  309.  Warwick  furnished 
foqr  bataweins.    IWd.  i.  238. 

*  Chroo.  Sax.  A.D.  1008. 
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hundred  hides  \  It  may  be  iiiferred  then  that  every  three  hun- 
dreds were  liable  to  be  called  on  to  furnish  one  ship,  whilst  every 
ten  hides  were  accountable  for  a  boat,  and  every  feight  hides  for 
a  helm  and  breastplate  '. 

47.  In  Anglo-Saxon  as  in  later  times,  there  existed  side  b/ 
side  with  the  hundreds  and  wapentakes  large  franchises  or 
liberties  in  which  the  jurisdiction  was  vested  in  private  Lands^ 
To  these  exempt  districts  the  name  of  sithesocn  has  been  given, 
on  somewhat  scanty  authority',  indicating  their  origin  in  a  grant 
by  the  king  to  one  of  his  gesiths  or  companions,  of  an  estate 
upon  which  he  may  enjoy  all  the  rights  and  profits  that  had 
belonged  to  the  king,  nominating  the  officers  and  exercising  the 
jurisdiction.  The  particular  rights  thus  conveyed  were  termed 
sac  and  soc,  to  which  others,  toll  and  team  and  the  like,  were 
frequently  added  *.  In  some  cases  exemption  from  the  hundred 
is  specially  mentioned^,  in  which  case  the  grantee  would  hold 
the  courts  on  his  own  estate.  In  other  cases  the  jurisdiction  of 
the  hundred  is  itself  granted,  evai  when  the  ownership  of  the  soil 
was  not  affected  by  the  grant.  In  tlie  latter  case  the  status  of 
the  free  tenant  within  the  hundred  would  not  be  at  first  changed 
by  the  gift.  Far  the  largest  proportion  of  these  jurisdictione 
belonged  to  the  churches  and  coincided  with  the  ownership  of 
the  soil,  which  the  clergy  leased  out  to  their  sokemen  on  feirly 


*  Domesd.  i.  17a.  'Eccleeia  S.  Mariae  . . .  habet  unum  hundret  quod 
vocator  Oswaldeslaw,  in  quo  jacent  ccc  hidae.' 

'  Chron.  Sax.  a.d.  1008,  with  Earle's  note,  pp.  336,  337. 

*  The  word  eithesocn  does  not  occur  in  any  ancient  document,  unless  in 
tbe  form  of  sipessocna,  which  Dugdale  and  other  scholars  following  him 
regarded  as  a  misreading  of  8i)>e8ocna.  It  is  found  in  the  Laws  of  Henry  L 
vi.  §  1,  and  two  or  three  times  in  the  Pipe  RoUk.  Archdeacon  Hale 
argued  from  the  use  of  the  word  *  scypsocne  *  in  Edgar's  charter,  quoted 
above,  p.  lo*^,  that  it  referred  to  the  association  of  three  hundreds  to  pre- 
vide  a  ships  crew;  Hale,  Register  of  Worcester,  p.  xxxiii.  But  if  this  be 
thought  improbable,  it  is  scarcely  wise  to  regard  it  as  an  authentic  term 
for  the  jurisdiction  of  a  franchise.  See  Robertson,  Scotland  under  her 
Early  Kings,  ii.  336,  457 ;  Essays,  p.  Ixvi ;  Bugdale's  Warwickshire,  p.  4 ; 
Thorpe,  Anglo-Saxon  Laws,  i.  512 ;  Lappenberg,  ii.  331. 

*  See  for  examples,  Kemble,  C.  D.  iv.  138,  187,  333,  347. 

*  Edward  theOoniessor  frees  certain  lands  of  Westminster  from  the  shire 
and  the  hundred;  Kemble,  C.  D.  ir.  19!,  213.  There  were  seven 
hundreds  in  Worcestershire,  *  ita  quieti,  sicut  scira  dicit,  quod  vioecomes 
nichil  habet  in  eis.'    Domesd.  i  171. 
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Kberml  tenns.  Edward  the  Confessor  gave  the  hnndred  of  Home-  Tiie  hund- 
mere  to  Abingdon ',  and  that  of  Goddelie  to  Chertsey  *.  The  ex-  in  pri%'ate 
tent  to  which  these  exemptions  must  have  weakened  the  hundred 
organisation  may  he  inferred  from  the  statement  that  the  thegn 
h<^ding  five  hides  often  if  not  always  had  a  right  of  magistracy, 
a  borh-geat'Setl  \  Bat  although  separated  firom  the  body  of  the 
hitndred  in  this  way,  the  liberties  were  not  exempt  fix)m  the 
jorisdiction  or  organisation  of  the  shire,  and  may  be  regarded  as 
prtTBte  hundreds  standing  to  the  others  in  a  relation  analogous 
to  tiiat  which  existed  between  the  free  township  and  the  manor 
of  the  lord :  and  they  are  often  regarded  simply  as  larger  manors. 
In  aU  these  the  machinery  of  the  hundred  or  wapentake  was 
strictly  preserved,  and  the  law  was  administered  on  the  same 
principle.  The  sokemen  elected  their  officers  and  made  report, 
the  steward  of  the  lord  acting  as  president  in  their  courts  and 
leading  them  in  a  separate  body  to  the  host.  This  is  especially 
provided  by  Edgar  in  the  charter  already  referred  to:  the  tenants 
of  the  see  of  Worcester  are'  to  fulfil  their  militajcy  duties  not 
with  the  king's  servants  or  the  exactors  of  the  hundred,  but 
nnder  the  bishop  as  their  archiductor^ 

The  courts  of  the  great  franchises,  where  they  still  exist,  will  Modern 
be  found  to  furnish  the  best  instances  of  the  ancient  constitution* 
of  the  hundred  court  :  for  they  were  less  touched  than  the 
hmdred  courts  themselves  by  general  legislation,  and  have 
preserved  their  constitution  in  greater  integrity.  In  the  courts 
of  the  Forest  of  Knaresborough  each  of  the  townships  or 
here  wicswhich  form  the  manor  of  the  foresif  is  represented  by 
the  constable  and  four  men  ^ ;  from  these  the  jurors  of  the  leet 
are  chosen;  and  by  them  the  praepositus  or  grave,  and  the 

•  Kemble,  C.  D.  W.  200. 

*  Keml^e.  0.  D.  iv.  a  36,  207.  The  jurifldiction  of  eight  hundreds  and  a 
balf  WM  granted  by  the  same  kmg  to  S.  Edmund's.  Ibid.  iv.  243,  255 ; 
▼L  205.  The  gifts  of  hundreds  to  Ely  and  Peterborough  by  Edgar,  ibid.  iii. 
61,  95,  are  of  questionable  authenticity. 

'  Banks,  §  2. 

*  Mon.  Angl.  i.  617.  So  in  Domesday,  i.  87,  the  men  of  Taunton  attend 
tlie  ooorts  of  the  bishop  of  Winchester ;  *  profectio  in  exercitum  cum  homin- 
ibus  epitiOc^L' 

•  Hargrore,  Hist,  of  Knaresborough  (ed.  1798),  pp.  44,  4s. 

•  Digitized  by  Google 


\ 


1 08  Constitutional  History.  [chap. 

bedelL  In  the  manor  of  Wakefield  the  representation  is 
by  the  constable  and  two  men,  just  as  in  1181  in  the  half 
hundred  of  Chingford  in  Essex  the  tenants  of  St  Paul's  were  re- 
presented by  the  reeve  and  two  men^.  There. is  no  ground 
for  connecting  the  hundred  with  the  tithing  of  frankpledge, 
other  than  the  right  of  the  former  to  view  the  ftunkpledges  in 
a  half-yearly  court.  In  the  ecclesiastical  system  the  hundred 
bore  the  same  relation  to  the  deanery  rural  as  the  township 
bore  to  the  parish :  but  the  deanmes  do  not  always  coincide 
geographically  with  the  hundreds, 
interme-  48.  Between  the  hundred  or  wapentake,  and  what  is  now 

siont:oi)m-  the  shire,  it  is  possible  that  other  intermediate  divisions  may 
bundles,  at  an  early  period  have  come  in ;  answering  to  the  ridings  of 
Yorkshire  and  Lincolnshire,  the  rapes  of  Sussex  and  the  lathes 
of  Kent.  If  this  were  the  case  they  may  have  had  courts  of 
their  own  as  is  the  case  with  the  lathe,  and  officers  of  their  own 
such  as  the  tithing-reeve  and  the  leide-reeve  who  occur  in  two 
MSS.<of  the  so-called  laws  of  Henry  I  \  But  the  evidence  of  such 
arrangement  is  altogether  wanting.  The  association  of  two,  three 
or  more  hundreds  is  occasionally  mentioned  as  used  for  the  purpose 
of  witness',  a  custom  which  may  be  interpreted  as  the  relic  of  some 
•more  symmetrical  arrangement,  but  is  more  probable  a  mere 
expedient  for  extending  the  application  of  the  compurgator)' 
system.  All  the  intermediate  districts  which  bear  the  name  of 
shire  and  have  been  already  referred  to,  are  of  too  late  formation 
to  illustrate  this  supposition.  The  lathe  system  in  Kent  answers 
closely  to  that  of  the  hundred  elsewhere,  and  all  the  existing 
machinery  of  the  ridings,  save  the  name  and  boundaries,  is  quite 
modem*. 

^  Hfde,  Domesday  of  St.  Paurs,  p.  144. 

*  Schmid,  Gesetze,  p.  663. 

'  Ethelrod,  i.  i.  §  3;  Canute  ii.  30,  %  3.     Hist. Elv,  pp.  473.  475,  479* 

*  The  territorial  arrangements  of  Uie  Domeedi^  hundreds  are  dow  k» 
much  changed  that  it  is  dangerous  to  generalise  m>m  them,  but  some  in- 
stances may  be  given.  Buckinghamshire  in  Domesday  contained  eigbteen 
Imndreds  ;  these  are  now  combined  into  five  hundreds  of  three  eacb,  9Xi^ 
three  old  hundreds  which  also  have  a  collective  name,  the  ChUtern 
Htindreds.  The  arrangement  in  threes  may  be  as  old  as  the  navipletio 
referred  to  above  (p.  105).  Lancashire,  and  Leicestershire,  which  Mr. 
Robertson  (Essays,  p.  1 20)  refers  to  as  retaining  the  ancient  division  into 
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The  name  Bcir  or  sliire,  which  marks  the  divisiofl^  imme-  The  shire. 
diatelj  superior  to  the  hundred,  merely  means  a  subdivision  or 
sliare  of  a  larger  whole,  and  was  early  used  in  connexion  with 
an  official  name  to  designate  the  territorial  sphere  appointed  to 
tlie  partacular  magistracy  denoted  by  that  name.  So  the  diocese 
was  the  bishop's  scire  ^  and  the  stewardship  of  the  unjust  steward 
is  called  in  the  Anglo-Saxon  translation  of  the  Gospel  his  groef- 
sdre  ^ :  and  we  have  seen  that  the  original  territorial  hun- 
dreds may  have  been  smaller  shires  '.  The  historical  shires  or  Creation  of 
counties  owe  their  origin  to  different  causes  ^.  Kent  and  Sussex  shires. 
are  two  of  the  Keptarchic  kingdoms,  of  which  their  lathes  and 
rapes  are  perhaps  the  original  shires.  Kent  however  appears  as 
^Cantescyre'  as  early  as  the  reign  of  Athelstan^  Essex,  Mid- 
dlesex and  Surrey  are  also  ancient  kingdoms.  Norfolk  and 
Suffolk  are  the  two  divisions  of  East  Angiia,  representing 
possibly  the  two  'fylkis'  or  folks  into  which  the  Norsemen 
divided  their  province  ^  or  possibly  the  two  dioceses  assigned  to 
Hmham  and  Dunwich  before  the  invasions  of  the  Danes.  Of 
tlie  Northumbrian  kingdom,  Yorkshire  is  the  only  one  of  the 
existing  subdivisions  which  dates  as  a  shire  before  the  conquest : 
Lancashire  b  a  modem  denomination  for  the  country  between 
Kbble  and  Mersey,  which  in  Domesday  is  reckoned  to  the  West- 
riding.  Mercia  during  its  existence  as  a  kingdom  was  arranged 
into  five  regions  none  of  which  bore  the  name  of  shires ; 
lindsey,  the  district  of  the  lindisfari  and  diocese  of  Sidnacester; 
Hwieeia  the  diocese  of  Worcester  and  its  appendant  Magasse- 
tania ;  Mercia  proper  with  its  bishop  at  Lichfield  and  its  royal 
ci^  ai  Tamworth  ;  Middle  Anglia  and  South  Anglia,  dependent 
ecclesiastically  on  Leicester  and  later  on  Dorchester.      These 

lis  Imiidreds  (above,  p.  loi  note  3),  have  been  ■omewhat  rearranged  since 
the  DomeeHay  Survey,  but  the  fact  may  go  in  support  of  the  same  theory. 
^  Bede.  H.  E.  ui.  7-  &c.  &c.  (Alfred). 

*  liiodisfiuiie  Gospels,  iii  130 ;  S.  Luke,  xvL  2. 
»  Above,  pp.  98,  loi. 

«  On  this  see  Palgrave,  CJommonwealth,  pp.  1 16,  1 1 7;  Gnei8t,Verwaltung8- 
recht,  L  56,  57. 

•  Atiidstan,  iii :   •  omnes  Canteecyrae    thaini ;  *  possibly    only  a  late 
translation  of  an  Anglo-Saxon  document. 

'  Bobntaon,  Hist.  Essays,  p.  110. 
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Shires  of  represent  the  early  settlements  out  of  which  the  Mercian  kingdom 
was  created  by  Penda  and  his  immediate  predecessors,  and  whidi 
were  arranged  as  dioceses  by  Theodore  before  their  several 
nationality  had  been  forgotten;  nor  were  they  rearranged  as 
shires  and  named  before  the  reconquest  of  Mercia  from  the  Danes 
under  Edward  the  Elder.     In  Wessex   however  the  division 

of  Wessex;  is  more  ancient;  Ini  speaks  of  the  Scirman;  the  names  Hamp- 
tonscire,  De&ascire,  and  Bearrocscire  *  appear  in  the  Anglo- 
Saxon  Chronicle  as  early  as  the  reign  of  Ethelwulf,  side  by  side 
with  the  Dorssetas,  the  Wilssetas,  and  the  Sumerssetas.  As  the 
earliest  possible  date  of  the  chronicle  is  the  age  of  Alfred,  it  is 
not  impossible  that  the  arrangement  may  be  due  to  that  king^ : 
but  it  is  probably  much  earlier,  and  determined  by  the  divisionrl 
of  the  early  settlements  of  the  West  Saxons,  or  their  successi^ 
conquests.  The  terminology  was  not  however  general  in  th6 
time  of  Bede,  who  knew  only  the  larger  provinces  of  Mercia  as 
regiones,  maegths  or  settlements  of  kindred  tribes,  and  those  of 
Wessex  as  dioceses.  The  arrangement  of  the  whole  kingdom  in 
shires  is  of  course  a  work  which  could  not  be  completed  until  it 
was  permanently  united  under  Edgar  ;  and  the  existing  subdi- 
visions of  Southern  England  are  all  traceable  back  to  his  day  at 

or>forthum-  the  latest.  The  Northern  counties  have  undergone  some  changes 
since  the  Conquest,  although  the  new  lines  have  been  drawn  oh 
older  landnmrks :  Durham  is  the  county  palatine  of  the  Con- 
queror's minister,  formed  out  of  the  patrimony  of  St.  Cuthbert ; 
Cumberland  is  the  English  share  of  the  old  Cumbrian  or 
Strathclyde  kingdom ;  Northumberland  and  Westmoreland  the 
remnants  of  Northumbria  and  the  Cumbrian  fi-ontier,  appro- 
priated ecclesiastically  to  Durham  or  York,  and  temporally  to 
Appleby  and  Newcastle. 

The  constitutional  machinery  of  the  shire  thus  represents 
either  the  national  organisation  of  the  several  divisions  created 
by  West  Saxon  conquest ;  or  that  of  the  early  settlements  which 


'  Chron.  Sax.  A.n.  851,  S60. 

*  Gneist,  Verwaltungsrecht,  i.  56,  conaiders  A.D.  880  as  the  moat  probabU 
date,  and  inclines  to  connect  the  division  with  the  treaty  arrangements  of 
Alfred  and  Guthrmu. 
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united  in  the  Mercian  kingdom,  as  it  advanced  westwards ;  or 

the  rearrangement  by  the  West  Saxon  dynasty  of  the  whole  of 

England  on  the  principles  ^eady  at  work  in  its  own  shires. 

A  shire  system  had  been  at  work  in  Wessex  as  early  as  the 

reign  of  Ini*.     Whether,  before  the  name  of  shire  was  intro- QwestioTi  as 

dnced  into  Mercia,  the  several  msegths  or  regions  bore  any  com-  name  for 

mon  designation  such  as  that  of  gau,  must  remain  in  entire 

obscurity.     There  is  extant  a  list  of  thirty- four  divisions  of 

En^^and  gathered  out  of  Bede,  and  perhaps  other  sour^  now 

lost,  and  recording  the  number  of  hides  contained  in  each  ;  the 

termination  'ga*  which  is  found  here,  in  some  cases,  may  be  the 

German  '  gau' ;  but  the  age  and  value  of  the  document  are  very 

uncertain,  and  the  divisions  as  a  rule  do  not  correspond  with 

ilebistorical  shires ^ 

*  Each  shire  contained  a  number  of  hundreds,  eo  various  how-  Number  of 

_         .  •  -  .  ,-  -  _        ,  hundredn  in 

^er  that  it  seems  almost  impossible  to  suppose  that  in  any  case  the  shire. 

it  was  arranged  on  a  numerical  principle;  although,  as  each 

three  hundreds  had  to  supply  a  ship,  the  number  of  hundreds 

in  each  of  the  later  constituted  shires  might  be  expected  to  be 

a  multiple  of  three.     The  organisation  of  the  shire  was  of  much 

the  same  character  as  that  of  the  hundred,  but  it  was  ruled  by 

an  eaMorman  as  well  as  by  a  gerefa,  and  in  some  other  respects  Officers  ami 

,  ^  ,  '■  ,        courts  of  the 

bore  evidence  of  its  previous  existence  as  an  independent  unity,  shire. 
Its  gemot  was  not  only  the  scir-gemot  but  the  folc-gemot'  also, 
the  ajasembly  of  the  people ;  its  ealdorman  commanded  not 
merely  the  military  force  of  the  hundreds,  but  the  lords  of  the 
franchises  and  the  church  vassals  with  their  men.  Its  gerefa 
or  sheriff  collected  the  fiscal  as  wfeU  as  the  local  imposts.  Its 
ealdorman  was  one  of  the  king's  witan. 

49.  The  ealdorman,  the  princeps  of  Tacitus,  and  princeps*,  or 

'  The  sdr-man  is  spoken  of  as  the  president  of  a  court,  Ini,  §  8 ;  the 
ealdotman  may  forfeit  his  itcir^  ibid.  §  39 ;  and  the  dependent  is  forbidden 
to  withdraw  from  his  lord  into  another  fcir,  ibid.  §  36. 

'  Gale,  Rer.  Angl.  Scriptores  xv.  748  ;  Kemble,  Saxons,  i.  81,  81 ;  the 
s^'s  are  Nozga-ga  and  Ohtga-ga. 

'  Alfred,  38.  §  I ;  Athelstan,  ii.  (  14  ;  v.  i,  §  I  ;  Etheb^  v.  §  13  ;  vi. 

♦  Ealdorman  stands  for  princeps,  Bede,  H.  E.  iii.  15.;  and,  generally,  for 
tptiMOi,  iii  30 ;  for  tvhrtgulut,  iv.  1 2  ;  for  sairapa,  v.  10 ;  for  dux,  iv.  13, 
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tim?  ealdor-  satrapa,  or  subregulus  of  Bede,  the  dux  of  the  Latin  chroniclers 
and  the  comes  of  the  Normans,  was  originally  elected  in  the 
general  assembly  of  the  nation,  and  down  to  the  Norman  Con- 
quest, even  when  hereditary  succession  had  become  almost  the 

Xotuinated   rule,  his  nomination  required  the  consent  of  the  king  and  the 

by  the  king       .  ,#„  .  ,         , 

and  witon.  witenagemot.  There  is  no  reason  to  suppose  that  he  was  ever 
elected  by  the  body  over  which  he  was  to  rule\  although  some 
form  of  acceptance  by  the  shire  may  not  improbably  have  been 

Hereiitaiy  gone  through.  The  hereditary  principle  appears  however  in 
the  early  days  of  the  kingdom  as  well  as  in  those  of  Edward  the 
Confessor ;  in  the  case  of  an  under-kingdom  being  annexed  to 
a  greater  the  old  royal  dynasty  seems  to  have  continued  to 
hand  down  its  delegated  authority  from  &ther  to  son.  The 
imder -kings  of  Hwiccia  thus  continued  to  act  as  ealdormen 
under  Mercia  for  a  century  ;  and  the  ealdormanship  of  the 
Gyrwas*  or  fen-countrymen  seems  likewise  to  have  been  here- 

The  ealdor-  dltary.     The  title  of  ealdorman  is  thus  much  older  than  the 

nianadini-  .,,...  -,.  .  i  to 

nist.  red       existmg  divisiou  of  shircs,  nor  was  it  ever  the  rule  for  every 
shirez^.  shire  to  have  an  ealdorman  to  itself  as  it  had  its  sheriff.     The 

ealdormanship  of  Mercia  comprised  a  very  large  portion  of  the 
Mercian  kingdom ;  Wessex  in  the  reign  of  Ethelred  was  ar- 
ranged under  two  ealdormen '.     But  each  fihire  was  under  an 


15.  The  first  writer  who  uses  '  comes'  as  equivalent  to  ealdorman  is  Asser, 
and  the  fiict  has  been  used  as  an  argnment  against  the  genuineness  of  faii 
book.  It  occurs  however  in  some  of  the  questionable  charters  of  Ethelwolf 
apparently  in  the  same  sense.   Kemble,  C.  D.  ii.  50 ;  v.  97. 

*  Gneist,  Verwaltungsrecht,  i.  76. 

*  Bede,  H.  B.  iii.  20;  iv.  19 ;  Hugo  Candidus  (Sparke,  p.  a) ;  Felix,  V, 
S.  Guthlac,  MabUlon.  AA.  SS.  iii.  360. 

'  On  this  point,  Mr.  Robertson's  essay  on  the  *  King's  kin '  (Essajs,  pp* 
177-189)  is  hisfhly  instructive  and  sugg^estive.  He  argues  that  the  greit 
ealderdom  of  Mercia  subsisted  until  the  banishment  of  Klfrio  the  child  ifl 
985,  and  that  of  Cast  Anglia  until  the  death  of  Ethelwin  in  992,  after 
which  they  were  administe^  by  high-reeves  under  the  king  until  Orin«te 
reconstituted  them.  Wessex  he  regards  as  divided  intt  two  great  ealdor 
doms,  that  of  the  western  and  that  of  the  central  provinces ;  which,  with 
Kent  under  arohhiskop  Sigeric  made  a  threefold  division  of  the  south  ot 
England.  These  with  Essex  and  Northumbria  would  make  up  seven  groi 
territorial  magistracies.  But  Sussex  had  an  ealdorman  as  late  as  98a,  uA 
the  arrangements  are  so  short-lived  that  it  is  impossible  to  regard  them  a 
parta  of  a  permanent  methodical  system.  And  the  same  may  be  said  evel 
of  Canute's  fourfold  division. 
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esUorman,  who  sat  with  the  sheriff  and  bishop  in  the  folkmoot, 
teemed  a  third  part  of  the  profits  of  the  jurisdiction^,  and  com- 
maoded  the  military  force  of  the  whole  division.  From  the 
latter  character  he  derived  the  name  of  heretoga^,  leader  of  the 
bost  (Atfftf),  or  dux,  which  is  occasionally  given  him  in  charters. 

The  sheriff  or  scir-gerefa,  the  scir-man  of  the  laws  of  Ini',  Theslieriff. 
VBS  the  king^s  steward  and  judicial  president  of  the  shire,  the 
iifaninistrator  of  the  royal  demesne  and  executor  of  the  law. 
Vk  ^here  of  jurisdiction  was  distinctly  a  single  shire,  although 
rffer  the  conquest  for  a  long  period  the  shires  were  adminis- 
tered in  pairs.  It  is  probable  on  early  analogy  that  the  gerefa 
vy  diosen  in  the  folkmoot ;  but  there  is  no  proof  that  within 
liitorical  times  thb  was  the  case^  although  the  constitutional- 
iA  of  the  thirteenth  century  attempted  to  assert  it  as  a  right, 
ttd  it  was  for  a  few  years  conceded  by  the  crown.  As  a  rule 
he  was,  as  a  royal  officer,  nominated  by  the  king ;  the  ealdor- 
nan,  as  a  national  one,  by  the  king  and  witan.  The  sheriff 
IB  well  as  the  ealdorman  was  entitled  to  a  share  of  the  profits 
of  acfaniniststition,  and  possibly  had  in  some  cases  an  endowment 
iaknd*. 

'  Hie  third  penny  of  the  county  appears  from  Domesday  (i.  i,  26,  203, 
34^  252, 280, 298,  .^36)  to  have  been  paid  to  the  earl  in  the  time  of  Edward 
tiieGoii£e«8or;  Ellis,  Introd.  to  Domesday,  1.  167,  168.  Compare  the  share 
flC  fte  ooont  in  the  Gi^itulaiy  of  a J>.  783 ;  one  third  to  the  count,  two  ^ 

t|Ui  to  the  palace,  Wwtz,  D.  V.  G.  ii.  628 ;  iv.  145. 

'  Elfhere,  ealdorman  of  Mercia  under  Edgar,  is  called  heretoga,  Cod. 
I%L  B.  ^3 ;  ill.  5,  49, 159,  259  sq.  His  son  Elfric  is  called  ealdorman. 
SeeKeoSble,  Saxons,  ii.  126;  l^Sreeman,  Norm.  Conq.  i.  581. 

*  Bannan,  Ini,  §  8 ;  Ethelwin  is  sdrman  in  Kent  under  Canute,  Kemble, 
C.  D.  ir.  9.  See  also  iv.  304 ;  Leofric  scires-jnan,  17.  267  ;  and  Wul&i 
Mini*  the  shire  man,  vL  127.  Pontius  Pilate  is  scirman  of  Judaea,  St. 
IMfe»iS.  I.  The  word  used  in  the  laws  is  generally  gere&  simply  :  scir- 
gifalb  bowerer  is  found  in  charters,  Kemble,  C.  D.  iv.  10,  where  Ethel- 
w|^'  ths  scirman  in  Kent,  is  called  scir-gerefii ;  also  iv.  54,  201,  &c.  &c. 
ISblitittn  word  is  generally  praepodtus  or  praefectus.  Ethel werd  (M.  H.  B. 
p-loo)  calls  the  shcoiff  of  Dorset  eaDOdor  in  a.d.  787.     See  above,  p.  82. 

/Tike  statement  of  the  chapter  '  de  heretochib  *  in  the  so-called  laws  of 
**"      '  the  Confessor,  is  a  fabrication  of  the  thirteenth  century  at  the 
Scfamid,  Gesetze,  p.  510.    See  Gneist,  Yerwaltungsr.  i.  78. 

'as  the  wardpeni^  paid  in  Cambridgeshire,  Domesd.  i.  190 ;  the 
made  to  the  sheriff  of  Wilts,  in  kind,  are  enumerated  in  vol.  i. 
^jMd  he  ako  bad  rights  in  reveland,  which  possibly  were  attached  to 
hm  flilce.  Beveland  is  mentioned  also  in  Herefordshire,  Domesd.  i.  179, 
181;  BHs.  Introd.  to  Domesd.  i.  168.  231;  Allen,Prerog.p.2i4.  The  sheriff 

I 
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kmbiego-  The  system  of  double  government  by  an  ealdorman  and 
aidomum  sheriff,  is  almost  peculiar  to  England.  In  the  later  Fran'c 
kingdom  the  graf,  who  now  stood  in  the  place  of  the  national 
as  well  as  the  royal  officers  of  early  days,  exercised  the  fanctioBs 
of  both  in  immediate  dependence  on  the  king* ;  and  in  medieval 
Germany,  where  the  title  of  duke  or  herzog  presents  some 
analogy  with  that  of  the  ealdorman,  he  is  rather  a  national  princ<* 
than  an  imperial  officer :  every  attempt  made  by  the  central 
authority  to  assert  its  power  through  counts  or  counts-palatine, 
ending  in  the  foundation  of  new  hereditary  principalities, 
either  coordinate  with  or  subordinate  to  the  dukes,  but  in 
both  eases  equally  neglectful  of  any  duties  to  tiie  emperor. 
In  England,  on  tBe  contrary,  the  sheriffdom  as  a  rule  never 
became  hereditary,  and  after  the  Norman  Conquest,  under 
the  changed  title  or  translation  of  vice-comes*,  it  was  used  by 
the  kings  as  a  means  of  ousting  or  preventing  the  creation  of 
any  feudal  rule  such  as  that  of  the  counts  and  dukes  of  the  con* 
'  tinent.  The  history  of  the  sheriffdom  is  thus  one  of  the  most 
^JflOiportant  departments  of  Ck>n8titutional  History. 
he  shire-  50.  The  sheriff  held  the  shiremoot,  according  to  Edgar's  law, 
twice  in  the  year^.  Although  the  ealdoiman  and  bishop  sat  iu 
it  to  declare  the  law  secular  and  spiritual,  the  sheriff  was  the 
constituting  officer \  The  suitors  w^e  the  same  as  those  of 
the  hundred  court :  all  lords  of  lands ^  all  public  officers,  and 
from  every  township  the  reeve  and  four  men*.    The  ktter  point, 

of  Shropahire  had  the  third  penny  of  the  town  of  Shrewsbury,  iWd.  i.  252. 
In  Surrey  were  three  manors  from  which  the  sheriff  had  £7,  '  de  eo  quod 
impendit  eis  adjutorium  cum  c^ua  habent,'  Domesd.  i.  30.  See  above, 
p.  I03,  note  2. 

^  Waltz.  D.  V.  G.  ii  363.     Sohm,  Fr.  R.  G.  V.  i.  156-181,  463-472. 

^  Vicecomes  occurs  as  the  Latin  word  for  sheriff  in  Canute's  lett«r  tt 
the  bishops,  given  by  Florence  of  Worcester  :  but  this  is  clearly  a  traDs]*- 
tion  of  Norman  date.  '  Edgar,  iii.  §  3 ;  Select  Charters,  p.  7ft 

*  Hallam,  M.  A.  ii.  283 ;  Kerable,  Saxons,  ii.  158,  159. 

■  Called  in  this  aspect  scir-the^ns,  Kemble,  CD.  vi  198:  iv.  170; 
Saxons,  ii.  234,  235.  Kemble  contends,  and  with  good  reason,  that  ^eea 
Bcir-thegns  are  not  necessarily  king's  tbegns.  It  mayjje  added  that  th^ 
is  no  reason  to  regard  them  as  all  possessed  of  five  hides  of  land,  very  mas) 
of  the  thegns  of  Domesday  having  »r  less    See  too  Gneist,  Verwaltgsr.  L  li 

'  Compare  the  following  passages  from  Domesday :  in  Archeuefield^i 
179,  'Si  vicecomes  evocat  eos  ad  siremot.  meliores  ex  eis,vi  aut  vii,  vaduri 
cum  ej.    Qui  vocatos  non  vadit  dat  ii  solidos  aut  onum  bovem  r^,  et  q^ 
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feft  qnestionable  in  the  lai^,  is  proved  by  the  later  practice.  Attendance 
Id  the  coanty  courts  of  the  reign  of  Henry  III,  the  reeve  and  and  four 
fov  men  took  part  in'matten  of  election,  of  arming  and  of 
UKssment ;  and  iii  the  reign  of  Edward  I  the  Kentish  horhs- 
^M>r  and  his  four  fellows  represented  each  township  in  the 
eovt  of  the  itinerant  justices,  itself  a  form  of  the  county  eourt. 
Every  one  on  his  way  to  and  from  the  gemot  was  under  the 
•peetal  protection  of  the  law. 

Here  again  the  suitors  were  the  judges  :  but-  the  twelve  The  twelve 
K&ior  thegns  appear  in  the  county  couct-  as  well  as  m  the 
hondred^  and,  on  the  institution  of  the  grand-jury,  present  the 
i^eport  of  the  hundred  \  Hius'lilmted  the  authority  of  the  sheriff 
vw  rather  that  of  a  chairman  or  moderator  than  that  of  a  judge. 
The  daty  of  seeingShe  law  executed  devolved  upon  him,  and  in 
fiicftl  as  well  as  judicial  matters  he  exercised  a  good  deal  of 
Bomcwhat  hrreeponsible  power.  '^ 

Besides  the  judicial  power  of  the  shiremoot,  which,  like  the  Vestiges  of 
hoadred,  was  competent  to  declare  folkright  in  every  suit',  action  in  the 
some  shadow  of  legislative  authority  seems  to  have  remained  to 
it  in  the  time  of  Athelstan,  when  the  bishops  <^  Kent  and  all 
-  the  thegnSy  eorl  and  oeorl*,  of  Cantescyre,  declared  to  him  in 
thdr  gemot  at  Faversham,  their  acceptance  of  the  measures 
taken  for  the  maintenance  of  the  peace  in  the  recent  witena- 

de  hiadiiet  remanet,  tantnndem  persolvit.'  In  the  city  of  Hereford,  *  qui 
^om  Wkbebat  ter  in  anno  perffebai  cum  -noecomHe  aid  placita  et  ad  hnn- 
dnrt'  Ibid.  In  Derby  hundred  (inter  Kibble  et  Merse),  *  Si  de  hundredo 
i^maaebat  nnt  non  ibat  ad  pladtnm  ubi  praepositas  jubebat,  per  v  solidos 
ciBfiadabai.*  Ibid.  i.  369.  Tlie  participation  of  ceorls  in  the  shiremoot  is 
znentuned  in  a  ohu^r  of  Canute,  Cod.  Dipl.  iv.  11,  and  illustrated  by  the 
timiiMi  of  writs  to  all  thegns  of  the  shire  twelf-hynd  or  twy-hynd. 

'  OHqiare  the  direction  of  Lewis  the  Pious  in  a.d.  819,  that  every  graf 
KbooU  attend  the  general  pladta  with  twelve  scabini,  or,  if  there  were  not 
HO  aaay,  the  number  should  be  made  up  from  the  best  men  of  the  county. 
See  Sw%ny,  i.  348  ;  Waita,  D,  V.  6.  iv.  sq.  The  appearance  of  the  senior 
thegns  in  the  shiremoot  is  mentioned  in  Cod.  Dipl.  iv.  137. 

•  Select  Charters,  pp.  1 37,  251 . 

'  But  with  a  restriction  of  appeal  until  the  lower  court  had  failed  to  do 
jnstfai.  In  the  same  way  the  shiremoot  intercepted  all  appeals  to  the 
king,  iy#IhMnn,  M.  A.  ii  285.  Wills  are  irequently  attested  by  it,  e.  g. 
Ktmhts.  C.  D.  vL  198.  Other  acts  done  before  the  shire  will  be  found  in 
Cod.  DipL  iv.  117,  137. 13^.  «34 »  "i-  ^9^-  ^ 

*  Oooiitea  et  villani,  Athelstan,  Hi.  148  ;  Kemble,  Saxons,  ii.  233,  334; 
Halkai,  M.  A.  ii.  376 ;  Palgrave,  Commonwealth,  p.  637. 
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gemot  of  Greatley.  In  this  we  may  trace  a  recognition  of  the 
importance  of  the  popular  reception  of  a  law\  which  induced 
Charles  the  Great  to  ask  the  consent  of  the  mallus  to  the  capi- 
tularies which  he  had  drawn  up',  and  which  appears  in  England 
in  the  measures  taken  for  the  puhlication  and  preservation  of 
Magna  Carta. 
Evidence  of       The  institution  of  the  shiremoot  in  England  is  not  paralleled 

the  ancient    _  ...  ...,  •.<-nii*ji 

nationality  Dj  any  Similar  arrangement  in  the  primitive  Frank  kingdom,  in 
which  the  hundred  court  or  mallus  admits  of  no  appeal,  except 
to  the  judgment  of  the  king*.  This  point  further  illustrates  the 
theory  that  in  the  shiremoot,  as  a  fo]kmnntr  we  have  a*  monument 
of  the  original  independence  of  the  population  which  it  repre- 
^nts.  If  the  shire  be  the  ancient  nnder-kiiM|?dom,  or  the  district 
whose  administrative  system  is  created  in  imifjit.ion  of  that  of  the 
under-kingdom,  the  shiremoot  is  the  folkmoot  in  a  double  senBe, 
not  merdv  the  popular  court  of  the  diHtrict,  but  t^<]i  chief  council 
of  the  ancient  nation  who  possessed  that  district  in  independ- 
ence,  the  witcnagemot  of  the  pre-heptarchjf^f  ^ingHnm,  Such  a 
theory  would  imply  the  much  greater  preponderance  of  popular 
liberties  in  the  earlier  system,  for  the  shiremoot  is  a  represen- 
tative assembly,  which  the  historical  witenagemot  is  not ;  and 
this  is  indeed  natural,  for  the  smaller  the  size  of  the  districts 
and  the  more  nearly  equal  the  condition  of  the  landowners  or 
sharers  in  the  common  land,  the  more  easy  it  would  be  to  as- 
semble the  nation,  and  so  much  the  less  danger  of  the  supreme 
authority  falling  into  the  hands  of  the  king  and  the  magistrates 
without  reference  to  tlie  national  voice.  But  this  can  only  be 
matter  of  conjecture. 

Bating  of  Under  the  late  shire-system,  before  as  after  the  Conquest, 
the  shire  was  a  unit  for  purposes  of  rating.  Each  shire  was 
bound  to  furnish  ships  in  proportion  to  its  number  of  hun- 
dreds*, and  from  the  produce  of  what  had  been  the  folkland 

'  Kemble,  Saxons,  ii.  138.  •  Waitz,  D.  V.  G.  lii.  506-^  10. 

•  See  WaitJ,  D.  V.  G.  iL  494.  It  was  however  usual  Muong  the  Bava- 
rians and,  at  a  later  period,  general. 

*  Chron.  Sax.  a.d.  1008 ;  with  Earless  note,  pp.  336,  337 :  see  above,  p.  io£ 
Hence  Archbishop  Elfric  leaves  a  ship  to  the  people  of  Kent  and  auothtf 
to  Wiltshire,  Kemble,  C.  D.  iii.  352. 
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coDtsmed  in  ii^  to  pay  a  composition   for  the  feorm-iiiltum,  Ck)mposition 
or  sostentation,  of  the  king^    The  military  contingents  of  the^semce. 
shire  were  also  made  a  matter  of  composition,  the  number  of 
fighting  men  fumishe^  for  the  fyrd  being  often  much  smaller 
thin  Ae  number  of  hides  which  furnished  them'.    Whether 
these  oompositions  were,  as  in  the  case  of  the  churches,  a  matter 
of  privilege,  can  scarcely  be  determined  in  the  almost  entire 
defidency  of  secular  charters  before  the  Norpian  Conquest     It 
is  kowerer  probable  from  Domesday  that  long  before  that  event 
tiie  shires  had  been  allowed  to  acquit  themselves  of  several  of 
these  duties  by  paying  fixed  sums  or  furnishing  fixed  contin- 
gents, answering  in  some  measure  to  the  firms  or  farms  for 
▼hidi  the  sheriflfe  were  liable, 
la  eedesiastical  matters  ^e  ehire  had  the  same  indefinite  The  shiro 

eoclofii&stfi* 

Status  which  belonged  to  the  hundred :  the  archdeaconries,  as  oally. 
geographical  divisions,  do  not  occur  earlier  than  the  twelfth 
eeofciuy.    At  that  time  the  archdeacons,  who  had  been  ministers 
of  the  bishop  in  all  parts  of  Hie  diocese  alike,  received  each  h\& 
ovn  district,  which  in  most  cases  coincided  with  the  county. 

The  system  adopted  by  Edgar  and  Ethelred  of  combining  the  Combina- 
govenunent  of  a  whole  cluster  of  shires  in  the  hands  of  a  single  several 
eaMonnan,  is  so  nearly  contemporary  with  the  general  institu-  an  eaidor- 
tion  of  a  shire-system  for  all  England,  that  it  can  scarcely  be 
detenained  whether  it  is  an  exceptional  departure  from,  or  a 
f'tage  in,  the  development  of  the  new  rule.     Until  the  shire- 
system  was  made  uniform,  it  is  quite  possible  that  the  witena- 
gemots  of  the  heptarchic  kingdoms   may  have   continued  to 
exist'.     But  after  that  organisation  was  completed,  though  one 

*  Tko  county  of  Oxford  paid  firm  of  three  nights,  or  1502.  That  of 
Warwick  paid  65^.  and  36  sextaries  of  honey,  Domesday,  i.  154,  238. 
Vortfaamptonshire  paid  firm  of  three  nights,  ibid.  i.  219.  Many  other  in- 
tances  are  adduced  by  Ellis,  Introd.  to  Domesd.  i.  361,  362. 

'  In  Berkshire  one  man  went  for  each  five  hides,  each  hide  pa3dng  four 
hiliiii^  for  his  maintenance.  The  whole  city  of  Exeter  famished  only  the 
enrioe  of  fiye  hides.  Oxford  sent  twenty  burgesses  to  represent  all  the  rest ; 
^ioester  sent  twelve,  and,  if  the  king  was  going  to  sea,  furnished  four 
ones  to  convey  arms  to  the  fleet.  Domesday,  i.  56,  100,  154,  330.  War- 
ick  tent  ten.  Ibid.  i.  338 ;  Wilton  one  man  for  five  hides.  Ibid.  i.  64. 

'  The  charters  of  Ethelred,  ealdorman  of  Meroia  under  Alfred,  are  gene- 
liJy  attested  by  Mercian  bi^ops  only,  and  therefore  very  probably  issued 
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The  «6Bt     ealdorman  might  govern  and  lead  to  battle  the  forces  of  several 

earldoms  do     ,  .         ,      ,     ,  i  .  ,      *.  i  .     .      .    -i-  x»  xi. 

not  invcive  BDires,  he  had  no  general  court  or  gemot  of  his  jurisdiction :  tne 
jamsatu'n  of  ealdorman  of  the  Western  provinces  would  take  his  seat  in  the 
moot.  folkmoot^of  Devonshire  and  Cornwall,  Ijit  would  not  have  a 

united  coun/cil  for  the  two.  Nor  is  there  any  reason  to  suppose 
that  after  Canute  had  divided  the  whole  realm  into  four  earl- 
doms, any  such  provincial  witenagemote  followed  the  institution. 
The  royal  writs  are  directed  to  the  bishop  and  earl  and  sheriff 
of  each  shire,  although  both  bishop  and  earl  presided  over 
many  such  shires.  Whether  any  subordinate  officer  took  in  the 
shire  the  place  of  these  powerful  earls  and  ealdormen,  or  whether^ 
if  it  were  so,  he  also  bore  the  title  of  ealdorman,  can  scarcely  he 
determined  from  our  existing  materials.  On  the  one  hand  there 
is  no  distinct  mention  of  such  official :  on  the  other  hand  tlie 
use  of  the  word  ealdorman  was  becoming  very  different  from 
'  what  it  had  been;  it  was  superseded  in  the  higher  ranks  of 
organisation  by  the  title  of  earl,  and  in  the  lower  was  acquiring, 
or  returning  to,  the  primary  and  loose  meaning  of  a  head-man, 
in  which  it  could  be  applied  to  almost  any  local  officer.  But 
however  this  may  have  been,  there  was  no  intermediate  organ- 
isation between  the  shire  with  its  folkmoot  and  the  central  one 
of  the  kii^om  with  its  witenagemot. 

in  Mercian  Witenagemots.  Cod.  Bipl.  ii.  107,  II3  ;  v.  126, 134, 140.  In  the 
last  case  Ethelred  states  that  he  has  summoned  to  Gloucester  '  elle  Mercna 
weotan  ....  bisceopas  and  aldermen  and  alle  his  duguthe,'  and  that  with 
Kjng  Alfred's  witness  and  leave.  See  also  Cod.  Dipl.  v.  143,  1 54.  There 
are  also  charters  of  Edgar  drawn  up  whilst  he  was  king  ot  the  Mercians 
only,  and  attesterl  by  the  Mercian  witan ;  Cod.  Dipl.  ii.  348.  358.  The 
chsj^rs  of  the  kings  of  the  West  Saxon  dynasty  are  of  course  often  attested 
by  the  West  8axon  witan  only.  See  Gueist,  Verwaltgsr.  i.  48.  An  East  An- 
glian witenagemot  of  A.D.  1004  is  spoken  of  in  the  Chronicle,  which  may  or 
may  not  have  been  a  folkmoot ;  for  East  Anglia,  like  Kent,  was  only  one 
administrative  division.   See  Freeman,  Norm.  Conq.  i.  102. 


Digitized  by  VjOOQIC 


CHAPTER  VI. 


THB  WITENAGEtfOT   AND   THE  KINO. 

51.  TTie  witenAgemot. — 52.  Its  oompositioii 58.  Its  powers  in  legislation. 

~54.  In  grants  of  land. — 55.  In  judicature. — 56.  In  taxing  and  general 
politics. — 57.  In  ele<^on  of  magistrates. — 58.  In  election  and  deposition 
of  kings.— 50.  The  king. — 60.  Coronation  and  unction.^ — 61.  His  promises 
to  his  people.— 62.  The  oath  of  the  people. — 63.  The  cpmitatus. — 64. 
Kobility  by  birth. — 6p.  Nobility  by  service. — 66.  The  ealdormanship. 
—67.  Use  of  the  wergild.— 68.  The  Bretwalda. 

51.  The  dyitas  or  popohis  of  Tacitus,  the  union  of  several  Thesuprenie 
pagi,  is  in  Anglo-Saxon  history  the  rice,  or  kingdom ;  and  its  ^Sng^  ^ 
coancil,  the  concilium  principum,  is  the  witS^iagemet  or  assem-   ^™' 
bly  of  the  wise.     This  is  the  supreme  council  of  the  nation, 
whether  the  nation  be  Kent  or  Mercia  as  in  the  earlier,  or  the . 
whole  gens  Anglorum  et  Saxonum,  as  in  the  later  history.    The 
charKter  of  the  national  council  testifies  to  its  history  as  a  later   • 
devdopment  than  the  lower  courts,  and  as  a  consequence  of  the 
institation  of  royalty.    The  folkmoot  or  popular  assembly  of 
the  ^ire,  is  a  representative  body  to  a  certain  extent :  it  is 
sttaided  by  the  representatives  of  the  hundreds  and  townships, 
and  has  a  representative  body  of  witnesses  to  give  validity  to 
the  acts  that  are  executed  in  it.     If  each  shire  represented  a 
OlMnplete  kingdom,  the  shiremoot  would  give  a  complete  repre- 
sentative system  existing  in  each  kingdom.     But  as  the  small  The  witwa- 
kingdoms  coalesced  or  were  united  by  conquest,  it  does  not  seem  a  folkmoot. 
to  have  heen  thought  necessary  to  extend  the  system ;  the  coun- 
cil of  the  aggregated  state  is  not  a  folkmoot  but  a  witenagemot. 
^  those  early  kingdoms  again,  which  were  identical  with  the 
^ter  shires^  Kent  for  instance,  it  might  be  expected  that  we 
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should  find  two  central  councils,  the  folkmoot  or  council  of  the 
people  of  Kent,  and  the  witenagemot  or  council  of  the  chiefiB,^ 
Question  u  answering  to  the  greater  and  narrower  assemblies  of  the  pW** 
existence  of  and  of  the  priTicipes  in  the  Germania.  It  is  by  no  means  impro-^ 
and  wit«na-  bable  that  such  was  the  case ;  but  as  our  knowledge  on  the  snb- 
*^™^  ject  is  derived  from  the  diarters  attested  by  these  assemblies, 

or  issued  with  their  consent,  and  as  the  consent  of  the  witan  only 
was  necessary  for  the  transfers  of  land,  we  have  not  the  docu* 
mentary  evidence  that  would  suffice  for  proof.     We  have  many 
charters  issued  in  witenagemots  under  the  kings  of  Kent ;  but 
the  only  document  issued  by  a  folkmoot  of  Kent  belongs  to  a  dat« 
when  it  had  long  been  without  a  king '.    The  customs,  however,  ] 
of  the  folkmoot  are  so  common  and  so  ancient,  that  they  a£brd  j 
a  strong  presumption  of  their  universality ;  so  that  Kent  and 
Sussex,  and  perhaps  Essex  and  East  Anglia,  may  be  fairly  supposed 
to  have  had  the  two  r^^ar  assemblies  in*pr]mitive  simplicity  as 
long  as  they  continued  independent  *.     With  regard  to  Wessex 
and  Mercia,  which  were  aggregations  of  smaller  states,  no  such 
hypothesis  will  hold  good.     There  is  no  probability  that  a  Mer* 
cian  king  would  introduce  a  new  constitution  into  the  organ- 
isation of  his  kingdom.     It  was  enough  that  the  Hwiccians,  or 
Hecanians,  or  Magasetanians  had  their  folkmoot>  without  the 
Mercians  having  one  too ;  and  it  was  enough  for  the  king,  as 
ruler  of  Mercia,  to  have  his  witenagemot  without  continuing  to 
hold  similar  gatherings  as  overlord  of  Hwiccia  and  the  aasodated 
districts.     The  folkmoot  was  left  to  the  shire,  the  witenagemot 
was  gathered  round  the  king. 

Yet  even  in  the  seven  kingdoms,  even  in  the  united  kingdom, 
when  there  was  a  general  siimmons  to  the  host,  some  concentra* 
tion  of  the  armed  folkmoots  must  have  taken  place.  For  the 
promulgation  of  the  laws  also,  at  least  in  the  period  before  Alfred, 
the  national  assembly  must  have  comprised  a  much  wider  clajsi 

^  Athelstan,  iii :  *  Karissime,  Episcopi  tui  deKancia  at  omnes  Oantesoyrw 
thaini,  oomitee  et  villiuii.'  See  Kemble's  comment,  Saxons,  iL  234^  335 
Hallam,  M.  A.  ii.  377. 

'  See  Gneist,  Verwaltungsrecht,  i.  43,  who  seems  to  take  a  contrary  viev 
and  regards  the  witenagemot  and  folkmoot  of  the  small  kingdoms  as  ideo 
tical.     Both  views  are  of  course  conjeotoraL 
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tbn  the  witan  ^     On  great  occasions  too,  coronations  and  the  General  Ka- 
...      ,     .         ,      ,  .  *    ,      ,  -rr^         «  1  o         therinjre  of 

like,  during  the  history  of  the  later  West  Saxon  dynasty",  or  the  nation  at 
*L         11  -      -rx      .  1     .  •  n      11  thewitena- 

on  the  sadden  emergency  of  a  Danish  invasion,  or  for  the  re-  gemot. 

eeption  of  Canute's  promulgation  of  Edgar's  laws',  we  must 

QotlerataDd  the  witenagemot  to  have  been  attended  by  a  con- 

conne  of  people  whose  voices  could  be  raised  in  applause  or 

in  redstance  to  the  proposals  of  the  chiefs  ^     But  that  such 

fitfaeriogs  diared  in  any  way  the  constitutional  powers  of  the 

^Un,  that  they  were  organised  in  any  way  corresponding  to  ?wt  o*^"" 

i\  m  *  ised  or  re* 

tae  machinery  of  the  folkmoot,  that  they  had  any  representative  presentative. 
ciuncter  in  the  modem  sense,  as  having  full  powers  to  act  on 
l%Uf  of  constituents,  that  they  shared  the  judicial  work,  or 
cxB^  by  applause  and  hooting  influenced  in  any  way  the 
faiaion  of  the  chiefs,  there  is  no  evidence  whatever.  They 
naglit,  by  an  easy  and  welcome  fiction,  be  considered  as  repre- 
aenting  the  nation,  although  really  the  mere  retainers  of  the 
noWtt  or  the  inhabitants  of  the  neighbouring  villages. 
So  long  as  the  heptarchic  kingdoms  lasted,  each  having  its  The  eocie- 

«— _ll  1  .  1  .       .       siasticalthe 

'"'11  wit^iagemot,  there  was  no  attempt  at  general  organisation  only  unity. 
eren  for  cases  of  the  greatest  emergency,  except  the  eccle- 
^*stici^    The  provincial  or  family  tie  was  as  strong  as  ever, 

*  8ee  the  prolagties  to  the  Laws  of  Wihtraed  and  Ini.  ^3^ 

'  F«  example,  in  a.d.  105  i,  when  Godwin  was  exiled :  *  Rex  in  suo  con- 
««»  flt  omnit  exerdtoB  unanimi  consensu  .. . .  decreverunt.*  Flor.  Wig. 
i-n.  105 1. 

^^eeman.  Norm.  Conq.  i.  103,  and  Appendix  Q,  thinks  that  *  every 
J'^^nan  retained  in  theory  the  right  of  appearing  in  the  Assembly  of  the 
^"^'itMn;'  and  adds,  'expressions  are  found  wliich  are  quite  enough  to 
mnt  that  the  mass  of  the  people  were  theoretically  looked  on  as  present 
u  tbe  national  Assembly,  and  as  consenting  to  its  decrees.*  Most  of  the 
P*JJ»8«s  quoted  in  &vour  oi  this  opinion  refer  to  the  occasions  on  which 
*/ing  was  elected,  or  laws  promulgated.  Kemble,  Saxons,  ii.  339,  fur- 
Qiifaei  nmilar  quotations  from  charters :  Cod.  Dipl.  Ixxiii,  *  cum  praesentia 
P^pvlationis' :  ccclxiv,  *  tota  populi  generalitate* :  mdii,  *  tota  plebis  gene< 
™*te'.  He  sums  up  thus,  *  Whether  expressions  of  this  kind  were  in- 
twded  to  denote  the  actual  presence  of  the  people  on  the  spot ;  or  whether 
P?P*^  is  used  in  a  strict  and  technical  sense,  that  sense  which  is  confined 
to  those  who  enjoy  the  full  franchise,  those  who  form  part  of  the  voXlrtvfia, 
or  fiaally,  whether  the  assembly  of  tjhe  witan  making  laws  is  considered 
to  represent  in  otir  modem  form  an  assembly  of  the  whole  people,  it  is  clear 
,  tittt  ibe  power  of  self-government  is  recognised  in  the  latter.'  Ibid.  240. 

Such  WIS  the  case  in  the  shiremoot.  God.  DipUmxxix,  where  all  the 
V^^  who  stood  around  cried  out,  'Sy  hit  swa.  Amen,  Amen.*  Kemble, 
^5*MM,ili38. 
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and  althongh  the  gens  Anglornm  had  learned  to  recognise  itself 
under  one  collectiye  name  as  early  as  the  time  of  Aogustine, 
it  was  only  on  the  ancient  lines  that  any  power  of  organisation 
was  developed  until  the  church  was  strong  enough  to  form  a 
national  union.  The  kings  met  occasionally  for  alliance  or  for 
arhttration ;  for  some  great  purpose,  such  as  the  choice  of  a 
primate  ^ ;  but  the  nation  met  only  in  the  ecclesiastical  councils, 
which  were  held  widi  some  frequency,  from  the  days  of  Theo- 
dore to  those  of  Athelstan,  quite  apart  from  and  independently 
of  the  witenagemots  of  the  several  states.  As  occasionally  the 
kings,  and  frequently  the  ealdormen,  of  different  kingdoms 
attended  these  assemblies,  and  as  they  were,  like  other  courts, 
useful  for  the  witnessing  of  acts  which  required  powerful  attes- 
tation and  general  promulgation,  the  nation  learned  from  them 
the  benefit  of  common  action.  Another  powerful .  help  in  the 
same  direction  must  have  been  the  ascendency,  during  the  whole 
of  that  period,  of  some  one  great  prince,  who  by  war  or  alli- 
ances exercised  an  overwhelming  influence  over  the  rest  Such 
a  position  was  occupied  after  the  middle  of  the  seventh  century 
by  the  kings  of  Northumbria,  during  the  eighth  by  those  of 
Mercia,  and  after  the  rise  of  the  West  Saxon  power,  by  Egbert 
and  his  successors.  But  the  existence  of  this  hegemony,  whether 
or  no  its  possessor  bore  the  title  of  Bretwalda,  was  not  accom- 
panied by  unity  of  organisation  or  even  by  any  act  of  confedera- 
tion.  • 

In  the  Frank  kingdom,  if  we  may  accept  the  testimony  of 
Adalhard  to  the  existence  of  the  rule,  some  shadow  of  the  double 
council  of  the  Germania  seems  to  have  been  preserved '.    Charles 

^  Bede,  H.  £.  Hi.  29  :  *  Reges  An^iae  nobiliBsimi,  0«wiu  provinciae  Nor 
danhymbromm  et  Ecgberct  Oantuariorum,  habito  inter  se  oonidlio/  &c 
Many  instances  of  deliberation  between  the  kings  preparatory  to  the  re- 
ception of  Christianity  may  be  found  in  Bede.  A  dear  example  of  mor« 
general  deliberation  is  furnished  by  bishop  Waldhere,  in  his  letter  to  BrihI- 
wald  (Councils,  &c.  iii.  274) :  *  Ante  paucos  an  tern  dies  hoc  pladtum  com- 
niuni  consensione  condinerunt,  ut  in  idus  Kalendarnm  Octobrinm,  in  locd 
qui  dicitur  Breguntford  omnes  advenissent  reges  anibarum  partium,  episcopj 
et  abbates  judicesque  reliquos,  et  inibi  adunato  oonsilio  omnium  dissimni- 
tatum  causae  determinarentur.' 

'  '  Consuetude  autem  tunc  teroporis  erat  ut  non  saepius  sed  bis  in  anm 
placita  duo  tenerentur.     XJnum  quando  ordinabatur  status  totius  vegsd  ai 
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the  Great  held  two  great  annual  assemblies  of  his  people,  one  in  The  spring: 
lUj  at  the  Campus  Madius,  which  Pippin  had  substituted  for  gathering, 
tbe  Campus  Martins  of  the  Merovingians ;  and  another  in  the 
autamn.     The  spring  meeting  was  attended  by  the  majores, 
c^dmates,  and  seniores,  and  held  at  the  same  time  with  the  • 
great  military  levy,  the  assembly  of  the  people  in  arms.    The 
antomBal  one  comprised  the  royial  counsellors  only,  and  answered 
oeurly  to  the  witenagemot^.     But  although  these  assemblies 
afford  a  superficial  parallel  with  the  system  sketched  by  Tacitus,  • 

tbe  functions  of  the  principes  and  the  plebs  were  interchanged  : 
in  tbe  first,  the  optimates  were  assembled  'propter  consilium 
ordinandum ;'  the  minores  were  allowed  to  be  present '  ad  con- 
nhiun  suscipiendum,'  sometimes  also  '  pamter  tractandum,'  but 
aot  as  of  old  to  give  authority  to  the  determinations  of  the 
lords.  It  was  in  the  autumn  council,  to  which  only  the  seniores 
umI  chief  coonsellors  were  admitted,  that  the  policy  of  the 
eosoix^  yeur  was  settled. 

Without  denying  that  occasionally  an   Anglo-Saxon    king  Question  as 
migbt  call  together  his  witan,  and  hold  his  military  review  at  lar  practice 
tbe  same  time,  it  may  be  generally  concluded  that,  if  such  had  ^   °^ 
bc«i  Uke  rule,  some  evidence  would  have  been  forthcoming.     Of 
anything  like  the  Campus  Madius  there  is  no  trace  :  but  very 
many  of  the  dated  charter^  of  the  period  were  issued  in  the 


anai  Tertentis  spacium.  quod  ordinatnni  nuUns  eventus  remm  nisi  summa 
neceantas  quae  similiter  toto  regno  incumbebat,  mutabatur.  In  quo  pbicito 
genenlitas  universorum  majorum  tarn  clericorum  qaam  laicorum  conve- 
luebat ;  seniores  propter  consilium  onlinandum,  minores  propter  idem 
coasiHum  si^cipiendam  et  interdum  pariter  tractandum,  et  non  ex  po< 
testate,  sed  ax  proprio  mentis  intellectu  vel  sententia,  confinnandum.  Cae- 
terum  autem  propter  dona  generaliter  danda  all  ad  placitam  cum  senioribus 
tantom  et  praecipuis  oonsiliariis  habebatur;  in  quo  jam  fiituri  anni  status 
tractan  incipiebatur,  si  forte  talia  aliqua  se  praemonstrabant,  pro  quibus 
neeesse  erat  praemeditando  ordinare,  si  quid  mox  transacto  anno  priore 
iocomberet  pro  quo  anticipando  aliquid  statu  ere  aut  providere  necessitas 
e«iet.'  Adalhard  (ap.  Hincmar),  co.  39,  30.  On  the  interpretation,  see 
WMta,  D.  V.  G.  iii.  463  sq. ;  Kemble,  Saxons,  ii.  187-191.  The  Capitu- 
Iftrj  of  Pippin  (Baluze,  i.  119),  §  4,  orders, '  ut  bis  in  anno  synodua  fiat,*  on 
Mardi  i  lind  Oct.  i,  in  the  king's  presence :  the  ecclesiastical  assembly  was 
thus  in  strict  analogy  with  the  general  one. 

*■  There  are  difficulties  in  harmonising  Adalbard's  account  with  historical 
data ;  but  the  principle  enunciated  in  it  is  the  only  important  question  as 
illurtrating  early  practice.   See  Waitz,  D.  V.  G.  iii.  465. 
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autumn  ^ ;  and  it  is  by  no  means  improbable  that  the  reception 
of  aonual  presents*  after  harvest,  which  was  a  r^ular  part  of 
the  agenda  of  the  Frank  court,  may  have  caused  a  similar  meet- 
Three  great  ing  in  the  early  kingdoms.     As  we  approach  the  Conquest,  it 
courts,         seems  more  probable  that  the  great  courts  were  held  as  they 
were  by  "William  the  Conqueror,  at  Easter,  Whitsuntide,  and 
Christmas'  ;  and  that  the  deliberations  of  the  witan  took  place 
,  in  them.     Such  courts  would  account  for  large  gatherings  of 

•  the  people  who,  although  without  organisation,  might  be  re- 

garded as  representing  the  nation  at  large*. 

Members  of       62.  The  members  of  the  assembly  were  the  wise  men,  tbe| 
the  witena-  .  .  ,      ,  .  .  .    •.   -i      i  •       •* 

gtmot.         sapientes,  witan  ;  the  kmg,  sometimes  accompamed  by  bis  wife 

and  sons;  the  bishops  of  the  kingdom,  the  ealdormen  of  the 

shires  or  pirovinces^  and  a  number  of  the  king's  friends  and 

dependents.     These  last  generally  describe  themselves  as  mini- 

striy  king^s  thegns,  and  numbered  amongst  themselves  no  doubt 

the  chief  officers  of  the  household,  and  the  most  eminent  of  the 

persons  who,  in  the  relation  of  gesith  pr  eomes  to  the  king,  held 

portions  of  folkland  or  of  royal  demesne,  and  were  bound  to 

him  by  the  oath  of  fealty.     These  ministri  answer  roughly  to 

,  the  antrustions  and  vassi  of  the  Frank  court ;  but  the  term  is  a 

very  general  one,  and  perhaps  embraced  others  than  the  sworn 

dependents  of  the  king  *.     Occasionally  a  prae/eetus  or  gere/a 

*  See  Cod.  Dipl.  Ixxiz,  Nov.  34 :  xcvii,  Sept.  29 :  cxl,  Sept.  2a :  cxc, 
Aug.  6  :  cxcvi,  Aug.  i :  cci,  Nov.  25 :  ccxvi,  Sept.  20:  ccxviii,  Sept.  30. 
ccxxvii,  Aug.  28 : — the  later  charters  are  seldom  dated,  and  the  dating 
of  such  documents  generally  weakens  rather  than  confirms  their  claims  to 
genuineness.  The  ecclesiastical  councils  were  mostly  held  in  autumn ;  thit 
of  Hertford  on  Sept.  24,  673  :  in  this  an  annual  council  on  the  ist  of  Augu^ 
at  Clovesho  was  ordered.  Tfaexounoil  of  Hatfield  was  Sept.  1 7,  680 :  th»t 
of  Berghamsted  on  the  6th  of  Bugem  or  August  (Schmid,  Qesetze,  p.  15V 
that  of  Brentford,  Oct.  16,  705 :  that  of  Clovesho,  July,  716 :  another  a^ 
Clovesho,  Sept.  747 :  one  at  Pincahala,  Sept.  2,  787  :  one  at  Aclech,  Sept 
29,  788  :  the  great  council  of  Clovesho,  Oct.  6-12,  803  :  and  that  of  Chelsei 
July  27,  816.   (See  Councils,  &c.  iii.) 

^  Annual  presents  were  offered  also  at  the  spring  gathering;  but  tb 
autumn  must  haye  been  the  most  natural  time.  Instances  of  both  ^ 
given  by  Waitz,  D.  V.  G.  iii.  479. 

'  *  Easter  and  Christmas  were  usual  times  for  the  meetings  of  the  witan' 
Kemble,  Saxons,  ii.  191.  Documents  are  dated  at  Easter,  Cod.  Dipl.  qtlc^j 
cclxx,  cclxzi,  &c. :  at  Christmas,  cciii,  ccxxxii  (Egbert),  ccxlvii*  ccxlvii 
ccxlix  :  at  Whiteuntide.  ccxvii,  &c.  *  Kemble,  Saxons,  ii.  237-240, 

'  Kemble,  Saxons,  ii.  195-197,  thinks  that  the  ministri  of  the  charts 
may  many  of  them  have  been  sheriflb,  which  is  quite  possible ;  bat  he  go# 

Digitized  by  VjOOQIC 


TiJ  2Ze  Members  of  the  Witenag&mot.  125 

ippcare  in   the  early  charters ;  he  is  probably  the  heah-gerefa 

or  high-steward  of  the  household  ^ :  the  ealdormen  appear  under  Classes  of 
1.  .  .  .....  members. 

tbe  variable. title  of  princeps  or  dux,  applied  indiscriminately: 

DOW  and  then  the  name  of  an  abbot  foUows  those  of  the  bishops, 

who  may  have  been  the  kiog's  chaplain  or  the  predecessor  of 

tbe  later  chancellor,  as  the  heah-gerefa  might  be  of  the  justiciar. 

Coder  the  later  kings,  a  considerable  number  of  abbots  attest  the 

charters,  a  fact  which  may  be  ascribed  eithet  to  the  increased  power 

of  the  monasteries,  or  to  the  advance  in  secular  importance  of 

tbe  ecclesiastical  body  generally,  after  the  reign  of  Athelstan. 

The  number  of  the  witan  was  thus  never  very  large.  The  Number  of 
Mercian  charters  of  the  reign  of  Ofia  furnish  us  v^th  an  enu-  early  times. 
mention  of  all  the  members  who  could  be  ranged  under  the 
beads  already  mentioned,  and  may  be  taken  as  acts  of  the 
most  completely  organised  assemblies,  the  Kentish  and  West 
Saxon  charters  being  as  a  rule  very  scantily  attested.  These 
docmnents  are  witnessed  by  the  five  Mercian  bishops,  five,  six, 
or  seven  ealdormen,  principes  or  duces,  and  a  number  of  ministri 
about  equal  to  that  of  each  of  the  other  classes  ^.  The  list  of 
biflhops  is  certainly  exhaustive,  for  Mercia  contained  only  five 
dioceses :  the  list  of  ealdormen  is  probably  as  complete,  for  the 
names  recur  in  all  the  charters  of  Ofi«,  and  the  whole  number  of 
perwms  who  bore  the  title  during  his  reign  is  not  much  more 
than  a  dozen.  The  Ust  oi  ministri  is  more  variable,  but  they  are 
still  a  very  limited  body,  and,  on  the  analogy  of  the  bishops  and 
ealdormen,  must  have  been  exhaustively  enumerated;  nor  is  it  to 
be  8Uf^K)eed  that  the  king  would  venture  to  outnumber  by  his 
own  nominees  the  national  officers,  lay  and  clerical,  who  formed 
the  older  and  more  authoritative  portion  of  the  council. 

The  witenagemots  of  Athelstan  and  Edgar  are  of  course  much  Number 
more  numerous,  but  only  in  proportion  to  the  increased  size  of  later  kings. 
the  realm.     The  whole  tale  of  the  bishops  and  ealdormen  are  Number  of 
easily  identified,  but  the  number  of  ministri  is  variable,  and  the 

too  fiur  when  ha  argaes  from  Athelstan,  vi.  lo,  that  all  the  Bherif&  wer^ 
present  even  at  a  particnlar  witenagemot. 

^  Tbe  Northnmorian  highreeves  probal>ly  answered  to  the  sberifib  of  the 
other  kingdoms.  Robertson,  Essays,  p.  177. 

•  See  CJod.  Bipl.  cxxi,  cxxii,  cxxxi,  (five  bishops,  seven  abbots  and  six 
ealfamen) ;  oxxzvii,  (fi?e  bishops,  one  abbot,  seven  principes  and  two 
dnee^  ;  cssxriii,  (finir  bishops  and  four  ealdormen);  cxl,  clii,  diii,  Itc.  &c. 
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abbots  form  occasionally  a  formidable  addition.  In  a  witenagemot; 
held  at  Luton  in  November  a.d.  931 ',  were  the  two  arebbisbopB, 
two  Welsh  princes,  sevente^  bishops,  fifteen  ealdormen,  fire 
abbots,  and  fifty-nine  ministri.  In  another,  that  of  Winchester 
of  A.D.  934  *,  were  present  the  two  archbishops,  four  Welsh  kings, 
seventeen  bishops,  four  abbots,  twelve  ealdormen,  and  fifty-tiro 
ministri.  These  are  perhaps  the  fullest  extant  lists.  Of  Edgar's 
witenagemots,  the  one  of  a.d.  966  contained  the  King's  mother, 
two  archbishops,  seven  bishops,  five  ealdcHrmen,  and  fifteen 
ministri ' ;  and  this  is  a  fair  specimen  of  the  usual  proportion. 
the^r^bOT  ^*  ^  ^^^^  *^^  ^  ^^^  feudal  principle  grew  stronger  the  number 
of  miniatri.  of  king's  thegns  must  have  largely  increased,  and  as  their  power 
became  preponderant  in  the  assembly,  the  royal  authority  be- 
came supreme  in  the  country  at  large  ;  the  office  of  ealdomwit 
also  b^;an  at  this  period  to  be  held  chiefly  by  persons  connected 
with  the  king's  kin.  A  further  inference  may  be  drawn  fix)m  the 
attestations  of  the  charters.  They  are  most  of  them  those  of  the 
bishops  and  ealdormen,  whose  local  duties  would  keep  then 
generally  distant  from  the  court.  The  charters  are  therefore  i«< 
the  acts  of  a  standing  council  of  the  king,  or  of  casual  gathering; 
of  his  nobles,  but  evidences  of  assemblies  regularly  constitate<^ 
and  probably,  for  the  paucity  of  exact  dates  prevents  us  fit>fl 
being  certain,  held  at  fixed  times  and  places. 

53.  The  part  taken  by  the  witan  in  the  transaction  of  busioesi 
was  full  and  authoritative.  Bede  gives  an  account  of  the  North 
umbrian  council  which  received  Christianity,  and  represent 
the  king  as  consulting  his  princes  and  counsellors  one  by  oDe 
each  declares  his  mind ;  and  the  king  decides  accordin^J* 
Eddius  describes  the  assemblies  in  which  Wilfrid  was  bamsbe 
and  recalled;  accusation,  defence  and  sentence  fall  into  thd 
regular  order ;  the  bishops  and  ealdormen  speak,  and  the  Vin 
or  ruling  ealdorman  pronounces  the  determination,  *haec  e 
voluntas  regis  et  principum  ejus  •.*     With  these  exceptions  ^ 

'  Cod.  Dipl.  cccKii. 

'  Ibid.  occlxiT.    See  also  mcvii.    Kemble  says  that  the  liungest  num^ 
given  is  106.     Saxons,  ii.  200 ;  Oneist,  Self-government,  i.  49, 
»  Cod.  Dipl.  dxviii.  *  Bede,  H.  E.  ii.  13. 

*  Eddius,  c.  lix.  (ed.  Gale,  p.  86.) 

Digitized  by  VjOOQIC 


Proceed- 

inirsofthe 

witena- 

Keu)ot. 


tl]  Procedure  of  the  Wiian.  127 

hkxt  not  at  any  period  much  material  evidence  to  show  the  order 
of  deliberation ;  most  of  the  early  councils  in  which  speeches  and 
TotingB  are  recorded  being  ecclesiastical.  Tlie  clergy  were  no  Independ- 
doobt  very  influential,  and-  the  great  ealdormen,  if  we  may  cterey  and 
judge  by  their  action  under  Edred  and  Edwy,  were  not  less 
independent.  Under  Edward  the  Confessor,  Godwin  and  Leofiic 
aie  abie  to  sway  the  policy  of  the  sovereign,  or  to  neutralise  each 
other's  influence.  It  may  be  presumed  that  in  the  early  stages 
and  under  the  weaker  sovereigns,  the  determination  was  elicited  by 
honAfide  voting.  And  under  the  stronger  and  later  kings,  it  was 
decided  by  the  sovereign  himself,  as  he  chose  to  follow  or  to  thwart 
tfae  policy  of  his  leading  adviser.  But  we  have  little  more  than 
conjecture  and  analogy  to  guide  us.  It  is  rarely  that  even  the 
Fru^  kings  are  described  as  acting  under  the  constraint  of  their 
people* :  the  days  of  Ethelred  the  Unready,  and  even  of  Edward 
the  Confessor,  can  scarcely  be  appealed  to  as  giving  the  normal 
condition  of  the  relations  of  king  and  council;  nor  is  it  until  the 
rrign  of  Henry  U.  that  we  find  any  historical  data  as  to  delibtar— ^  ' 
ttions  in  which  the  king  does  not  get  his  own  way.  7      '  :>[ 

The  formula  however  by  which  the  co-operation  of  the  witena-  Counsel  an 
gemot  was  expressed  is  definite  and  distinct  ^.  The  laws  of  Ini  the  witan. 
areenacted  <  «r;fi^  |j>o  finilTifiP^  ""^  fno4.Vi;T.g  ^f  k\^^  y\c,\.^^^^  ^;fk 
all^tli^  f>ft1Hnnnfi"  and  the  most  distinguished  witan  of  the 
nathm,  and  with  a  large  fiptherinff  nf  (^0^*8  servan^' ' :  those  of 
Wihtn^  are  decreed  *by  the  great  men  with  the  suffrages  of  all, 
as  an  addition  to  the  lawful  customs  of  the  Kentish  people  ^ .' 
Alfred  issues  his  code*  with  the  counsel  and  consent  of  his  witan* ; 
Atbdstan  writes  to  the  reeves  with  the  counsel  of  the  bishops  ^ ; 
at  Exeter  the  witan  decree  with  the  counsel  of  the  king,  and  the 
king  with  theirs  ^   Edmund  before  he  legislates  has  deliberated^ 

I  As  far  example,  when  the  host  compelled  King  Glothair  to  go  to  war, 
polling  down  his  tent  and  loading  him  with  abuse.  Greg.  Turon.  iv.  14 ; 
Waitx,  D.  V.  G  ii.  146. 

*  The  legialatiye  authority  of  the  witan  is  the  subject  of  Kemble's  second 
caoon,  Saxocs,  ii  305.  'The  witan  deliberated  upon  the  making  of  new 
Uws  wfai(^  were  to  be  added  to  the  existing  folkright,  and  which  were  then 
promulgated  by  their  own  and  the  king's  authority.* 

'  SeluDid,  Gesetze,  p.  ar.  *  Ibid.  p.  15.  "  Ibid.  p.  69. 

*  Ibid.  pp.  126,  137.      ^  Ibid.  pp.  150,  153.      •  Ibid.  pp.  173,  173,  177, 
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ivith  the  counsel  of  Lis  witan,  both  eccleBiastical  and  secular. 
Edgar  ordains  with  the  counsel  of  his  witan  in  praise  of  God, 
and  in  honour  of  himself  and  for  the  behoof  of  all  the  people  K 
Etlielred  and  his  witan  issue  ordinances  at  Woodstock' ;  Canute 
at  Winchester  with  the  counsel  of  his  witan  \ 

Kxarapies  of      Such  in  fact  was  the  traditional  theory  of  all  the  German  races. 

the  German  The  Burgundian  laws  are  stated  to  be  issued  by  Gundebald  '  ex 
tractatu  nostro  et  communi  omnium  voluntate,'  and  are  signed 
by  thirty-two  comites  *,  The  Salian  laws  had  been  settled  by  the 
Franks  and  their  proceres  before  they  were  repromulgated  by 
Clovis  and  Charles'';  those  of  the  Lombards  were  issued  by 
Rotharis,  *  cum  primatibus  meis  judicibus*;*  those  of  fte 
Alemannians  are  reissued  by  King  Clothair  with  his  princes, 
thirty-three  bsshops,  and  thirty-four  duces,  and  sixty-twe 
comiles,  *vel  caetero  populo^.'  The  Bavarian  laws  are  re- 
enacted,  reformed,  and  augmented,  'apud  regem  et  principeB 
suos  et  apud  cunctum  populum*/ 

III  the  The  Capitularies  of  the  Merovingian  kings  of  Neustria  who  to 

a  certain  extent  aped  Roman  forma  and  niled  mainly  over  a 
conquered  population  of  Romanised  Gkiuls,  are  more  distinctly 
imperative;  but  Childebert  of  Aufitnisia  declares,  before  he 
issues  his  *decretio,'  that  he  has  treated  of  the  matter  with 
his  opttmates^.  And  when  the  Austrasian  influence  becomes 
supreme,  the  form  reverts  at  once  to  the  ancient  type.  Carlomaa 
ordains  *per  consilium  sacerdotum  et  optimatum '*^ ;  *  Pippin 
*  cum  consensu  episcoporum  sive  sacerdotum  vel  servorum  Da 
consilio;  sive  comitum  et  optimatum  Franconim";'  Charlei 
the  Great  augments  the  Lombard  laws  as  emperor,  king  of  Italy, 
and  conqueror  ^,  but  his  Capitularies  are  the  result  of  synodical 
t  deliberation  often  expressed  and  generally  implied.     The  sue- 

»  Scbmid,  Gesetze,  pp.  184-187.  "  Ibid.  pp.  198,  199. 

^  Ibid.  pp.  250,  251.  *  Lindenbr^,  p.  267  ;  Cancdaiii,  iv.  13,  14. 

*  Lmdenbrog,  pp  313,  314 ;  Canciani,  ii.  10,  13,  15,  lai. 

*  Canciani,  i.  03.  '  Lindenbrog,  p.  363 ;  Canciani,  ii.  323. 

*  Lindenbrog,  p.  399;  Canciani,  ii.  296  ;  Baluze,  i.  18.  In  all  thes 
cases  the  Codes  are  republications  of  national  laws,  for  the  attestation  I 
which  the  witness  of  the  wise  would  be  absolutely  necessary. 

*  Baluze,  i.  11.  (a.d.  595.)        *<'  Ibid.  i.  103 ;  Earlomanni,  c.  L  §  i. 
»*  Baluze,  i.  133.  "  Ibid.  i.  247. 
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oeediog  Karolingians  acknowledire  almost  alwa3r8  the  counsel  and  Comuei  and 

.-.,..  .  Ill  I'l   consent  in 

consent  of  their  optimates,  in  a  way  remarkably  contrasted  with  tegiaiation. 
the  legislation  of  the  third  race,  and  with  the  principles  of  the 
imperial  system  which  they  imagined  themselves  to  represent. 
Instead  of '  quod  principi  placuit  legis  habet  vigorem,'  Charles 
the  Bald,  in  the  fiamons  Edictum  Pistense,  enunciates  the  doctrine 
that  'lex  consensu  populi  fit  et  constitutione  r^is^/  the  consent 
of  the  people  being  sought  not  merely  in  the  assembly  of  the 
chiefs  but,  as  we  have  seen,  in  the  acceptance  by  the  mdHus, 

The  laws  in  the  enactment  of  which  the  witenagemot  joins  are  Eodesiasti- 
not  merely  secular  ones  :  the  ecclesiastical  legislation  of  Ini^  the  witena- 
AKred,  Ethelred  and  Canute  is,  equally  with  the  temporal,  trans-  ^ 
acted  with  the  counsel  of  the  witan.  The  great  influence  exercised 
hf  the  bishops  and  other  ecclesiastics  in  the  assembly  may  account 
for  the  fact  that  no  jealousy  of  this  legislation  appears  during 
this  long  period.  Even  the  more  distinctly  ecclesiastical  as- 
semblies which,  like  the  councils  of  Clovesho '  and  the  synod  of 
London  under  King  Edmund',  issued  canons  and  spiritual  dooms 
of  their  own,  admitted  the  great  counsellors  of  the  kingdoms  to 
their  nttings,  and  allowed  tiieir  acts  to  be  confirmed  by  lay  sub- 
scription. That  in  both  cases  the  spiritual  witan  prepared  the 
enactments,  in  the  initial  as  well  as  in  the  final  form,  there  can 
he  no  question ;  but  it  would  be  unsafe  to  argue  with  reference 
to  the  spiritual  dooms  of  the  general  witenagemots,  that  this 
participation  of  the  lay  witan  was  admitted  simply  to  give  public 
or  legal  ratification  to  the  resolutions  of  the  clergy.  It  is  more 
probable  that  in  this,  as  in  the  action  of  the  folkmoots,  the 
tlistinction  between  spiritual  and  temporal  authorisation,  as  also 
^>etween  moral  or  religious  and  legal  obligation,  was  very  lightly 
irawn.  The  Legatine  Councils  of  a.d.  787  *,  which  in  their  very 
lature  were  entirely  ecclesiastical,  were  attended  by  kings  and 
ialdormen  as  well  as  by  bishops  and  abbots,  and  must  therefore 

*  Bibm,  ii  lao.  Edict  Pfstense,  $  6. 

*  OPoncQ  of  Clovesho,  a.d.  747:  f  Anno  autem  regxd  Aedilbaldi  regis 
IfiMClpniiii,  qai  tone  aderat  cum  suia  principibus  ac  ducibua,  xxziio.*  Coun- 
dli,  &e.  iii.  ijSi, 

'  Sdimid,  Gesetee,  pp.  17a,  175.    Edmund,  i.  I.  preamble. 

*  Gooncils,  &C.  m.  447-461. 

K 
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be  numbered  amongst  true  witenagemots.  Amongst  the  ecclesi- 
astical articles  which  come  most  naturally  within  the  scope  of 
secular  confirmation,  are  the  enforcement  of  Sunday  and  festival 
holydays,  the  payment  of  tithe,  the  establishment  of  the  sanctitj 
of  oaths,  of  marriage  and  of  holy  orders,  all  of  them  frequent 
matters  of  early  legislation  \ 
^Consent  of        54.  A  second  class  of  subjects  submitted  to  these  councils,  of 

the  witan  to-..-,.,  1 

n)yai  irrante  which  we  have  abundant  documentary  evidence,  concemff  toe 

transfer  of  lands*,  and  especially  the  grants  made  by  charters 

which  turn  folkland  into  bookland.   It  is  not  necessary  to  suppose 

that  every  transfer  of  land  required  the  assent  of  a  court  of  law, 

although  it  might  be  necessary  that  it  should  be  conducted  under 

a  certain  form  and  before  witnesses;    that  form  being  sym- 

boKcal,  before  as  well  as  after  the  use  of  charters  for  the  purpose. 

Still,  in  cases  where  a  large  grant  of  private  estate  was  made 

by  a  powerful  person,  to  the  possible  detriment  of  his  heirs,  the 

confirmation  of  the  ^h  might  be  sought  in  the  witness  of  the 

witenagemot  and  even  by  a  ratification  under  their  hand  and 

that  of  the  king.    And  this  was  no  doubt  the  reason  why  so 

many  monastic  charters  of  confirmation  passed  under  the  eye  o| 

I  this  assembly.  But  where  folkland  was  turned  into  bookland,  tha^ 

'  *    1  is,  where  a  grant  was  made  by  which  the  land  given  was  relcafieij 

..  '       j  from  the  obligations  of  folkland  and  made  alodial  or  heritably 

».  .      for  ever,  the  consent  of  the  nation,  the  owner  of  the  folklan4 

was  imperatively  necessary.     In  such  cases  the  king  who  make^ 

^  /       the  grant  states  that  it  is  done  with  the  advice  and  consent  fl 

^,^\  •      the  principes^      The  subscribing  witnesses  are  of  course  tb 

'/    .  ^  ^  Kemble's  seyentb  canoD, Saxons,  ii.  T12:  'The  king  and  the  witan  hij 

'  ^  also  power  to  regulate  ecclesiastical  matters*  appoint  fa^  and  feetivaU,  &» 

decide  upon  the  levy  and  expenditure  of  ecclesiastical  revenue.'  C£  Gnei^ 
Self-government,  i.  44. 

s  Kemble's  tenth  canon,  Saxons,  ii.  225:  *The  witan  posMSsed  tb 
power  of  recommending,  assenting  to,  and  guaranteeing  grants  of  land,  aa 
of  permitting  the  conversion  of  folkland  into  bookhm^  and  vice  ven^ 
See  also  i.  305.  J 

V  ^  This  is  the  case  in  a  veiy  larg-e  proportion  of  charters ;  e.  g.  tiiat  i. 

Ceolwulf  of  Mercia  to  Archbishop  Wulfred  in  a  J).  833 ;  *  Actum  est  ...  cJ 
consensu  et  consultu  episcoporum  meorum  ac  principum  quorum  nomii 
adnotata  tenentur  &o.'  Cod.  Dipl.  ocxvii.  Egbert's  grant  to  Shaftesburi 
*  Ego  Ecgbertus  gratia  Dei  Ocddentalium  Soxonum  res,  com  consenju  i 

Digitized  by  VjOOQIC 


prindpes  whose  counsel  and  consent  are  rehearsed  in  the  body  of  Examples. 

tile  grant,  ^nd  who  were  the  witenagemot  in  session.    It  is  with 

tocli  a  form  that  Ethelwulf  added  twenty  hides  of  land  to  his 

own  inheritance  in  A.D.  847* ;  and  in  the  great  majority  of  royal 

grants  the  circumstances  were  the  same.    Occasionally  a  king 

Bade  a  grant  out  of  his  private  estate  with  like  formality  j  the 

Deceasity  for  counsel  and  consent  in  such  cases  arising  probably 

from  the  immunities  which  formed  part  of  the  grant '.     Where 

the  witness  of  a  select  body  of  freemen  was  necessary  even  for 

the  sale  of  cattle,,  it  cannot  be  regarded  as  improbable  that  in 

tlie  case  of  land  also  security  would  be  sought  by  publicity^ 

qoite  as  much  as  by  careful  performance  of  the  legal  routine. 

I^t  the  great  majority  of  the  charters  are  gifts  to  churches, 

may  show  that,  notwithstanding  the  pious  liberality  of  the  period, 

SQch  endowments  required  special  guarantees ;    in  most  other 

tiiuia^  where  neither  folkland  nor  any  prominent  public  right 

"^  concerned,  the  transaction  would  be  completed  by  a  *  livery 

of  seisin'  in  the  presence  of  the  neighbours.   In  the  greater  jgifts  PubUdty 

kbe  witenagemot  occupies  an  analogous  position  to  that  held  by  thus*^""*^ 

tlie  townsmen  when  they  adnut  the  new  comer  to  his  share  in  the  ■^^**'^ 

:ommon  land.    The  gift  of  a  king  to  one  of  his  courtiers*  would 

-eqnire  the  same  security  and  publicity  as  a  grant  to  a  church ; 

>otli  would  be  very  liable  to  be  resumed.    That  the  participation 

>f  the  witan  in  royal  grants  had  any  connexion  with  the 

uppoaed  right   of  the  comites  to  limit  the  liberality  of  their 

>rinc^  is  a  theory  that  cannot  bear  investigation  for  a  moment*. 

fTie  members  of  the  witenagemot  whose  consent  is  generally  re- 

'^arsed,  the  ealdormen  and  bishops,  did  not  stand  in  this  relation 

0  the  king  as  ealdormen  and  bishops  ;  it  is  far  more  in  concert 

rith  history  to  understand  these  acts  as  based  on  the  ancient 

^>iniiui]ii  conailio  episcopomin  et  psmoipum  meonim  ac  totius  plebis  meae 
^niorum,  hanc  testimoDii  oartulam  ooosoribere  jassi.*    Ibid,  ccxxxii. 

'  Kemble,  C.  D.  cclx ;  a  siimlar  act  of  0S&  is  mentioned,  ibid.  mzix. 
dgar  also  (ibid,  mcoxly)  takes  an  estate  of  five  bides  and  frees  it,  with  the 
^testatioo  bot  wi^iQut  the  expressed  counsel  aud  consent  of  the  witan. 

'  E.g.  Etbelwulf  m  ▲.n.  841  :  *dabo  et  ooncedo  Beornmodo  Hrobensis 
^cleaiae  episcopo  aliqnam  partem  terrae  juris  mei .  . .  cum  consilio  et  licentia 
[>isoop(»iim  et  jprincipum  meorum.' 

*  E.  g.  Cod.  DipL  mcczlvi,  ccliii. 

*  Kmhle,  C.  D.  L  pref.  pp.  di-civ  sq. 

K  a 
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right  of  the  community  to  regulate  all  changes  of  ownership 
which  affected  their  own  body.  This  principle  of  course  applies 
primarily  and  necessarily  to  conversions  of  public  land  into 
^-'^^^rivate  estate. 
Judicial  \65.  The  witenagemot  was,  further,  a  court  of  justice,  although 
witena-  y^uly  in  the  last  resort,  or  in  cases  in  which  the  parties  concerned 
gemo^^  were  amenable  to  no  other  than  the  royal  jurisdiction  \  They 
decided  suits  and  tried  criminals.  Of  the  contentious  jurisdic- 
tion there  are  sufficient  proofs  in  the  charters  *  ;  the  chroniclers 
furnish  less  abundant,  but  not  less  satisfactory,  proof  of  the 
exercise  of  a  criminal  judicature  also.  The  witenagemot  of 
Northumbria  condemned  Wilfrid  to  imprisonment  and  exile  in' 
the  seventh  century*  :  Elfric,  Ethelweard,  Swegen,  and  Alfgarj 
were  outlawed  by  like  assemblies  in  the  eleventh*  :  and  even  in 
Norman  times  the  Anglo-Saxon  chronicler  does  not  find  a  better 
name  for  the  court  of  the  justiciar  that  hanged  forty-four  thiev< 
at  Hundehoge  in  a.d.  i  i  24,  than  a  'gewitenemot  *.'  The  crimini 
jurisdiction  was  much  the  isame  under  Edward  the  ConfesBOi 
as  it  had  been  in  the  days  of  Tacitus.  The  king  and  witenagemoi 
may  be  said  to  have  possessed  a  supreme/ jurisdiction  *  over  all 
persons  and  over  all  causes,'  although  from  the  nature  of  the 
case  it  may  not  have  been  frequently  exercised.  The  sentence  0 
outlawry  issued  so  often  in  the  struggle  between  the  houses  of 
Leofric  and  Godwin  may  stand  as  the  best  illustration  \ 

*  Kemb1e*8  twelfth  canon,  Saxons,  ii.  a  29  :  'The  witan  acted  as  a  stiprenH 
oottrt  of  justice  both  in  civil  and  in  criminal  causes.'  The  eleventh  (ibid 
li.  228),  *  Tlie  witan  possessed  the  power  of  adjudging  the  lands  of  offended 
and  intestates  to  be  forfeit  to  the  king.* 

*  Examples  will  be  found  in  Cod.  Dipl.  ccxr,  cxjxlv,  moclviii  ;  many  d 
the  earlier  and  more  interesting  suits  were  decided  by  arbitration  in  tfa 
ecclesiastical  councils,  which  were  to  a  certain  extent  international  ao^ 
cannot  be  regarded  as  simple  witenagemots ;  e.  g.  Cod.  Dipl.  olxxxvi,  ccxis 

»  Eddiiis,  V.  Wilfr. 

*  Chron.  Sax.  A.D.  loao,  1051.  1055.  Cod.  Dipl.  mcccxii :  *  synod*! 
concilium  ad  Cymeceastie  universi  optimates  mei  simul  in  unum  conveneruil 
et  eundem  EUrioum  majestatis  reum  de  hac  patria  profugum  expulerunt  tl 
tiniversa  ab  iUo  possessa  mihi  jure  possidenda  onmes  unanimo  conseoi 
decrevenint.*  Bo  Leofein  was  condemned  by  the  sapientes  for  the  mni^ 
of  Ae£o  the  high  reeve.  Cod.  DipL  dccxix.  Chr.  Sax.  a.d.  1002. 

*  Chron.  Sax.  A.D.  1124. 

^  The  cases  of  grant  of  forfeited  land  quoted  by  Kemble,  Saxons,  ii.  f3 
228,  are  Cod.  Dipl.  mcxii,  mccxcv,  ccclxxiv.  mcccxii.  The  king  reoei^ 
in  the  same  way  the  lands  of  a  person  dying  intestate,  ibid,  mxxxv. 
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56.  The  impoeition  of  extraordinary  taxation  was  directed  by  Taxation  by 

the  king  with  the  coonsel  of  the  witan  * ;  this  is  more  especially  witan. 

eoospicuous  in  the  case  of  the  taxes  levied  for  war  against  the 

Danes,  or  to  buy  off  their  hostility.     In  A.D.  991  tribute  was 

giren  to  the  Danes  by  decree  of  the  witan,  amongst  whom  the 

Archbishop  Sigeric  and  the  ealdormen  Ethelward  and  Alfric 

are  specially  mentioned';  three  years  later  the  unhappy  king 

'  procenim  suorum  consilio/  levied  sixteen  thousand  pounds  for 

the  same  purpose ;  the  measure  wad  repeated  under  the  same 

advice  in  a.d.  1002,  1007,  and  loii'.    These  are  indeed  the 

only  eases  of  extraordinary  imposts  of  which  there  is  any  record  : 

the  maintenance  of  the  royal  state  being  fully  provided  for  by 

the  proceeds  of  the  royal  farms  and  public  lands,  and  all  local 

nqnirements  being  met  by  the  alodial  obligations  discharged  by 

personal  service. 

l^e  participation  of  the  witan  in  the  determination  of  war  General 
ind  peace  \  in  the  direction  of  the  fleet  and  army ",  as  well  Seliberation. 
SB  in  the  furnishing  of  funds,  is  abundantly  proved  by  the 
chronicles  of  the  same  reign.     The  highest  subject  on  which 
their  general  powers  of  deliberation  could  be  exercised  is  exem- 
plified in  t^e  acceptance  of  Christianity  by  the  Northumbrian 
witan,  as  related  by  Bede  •.     It  may  be  safely  afi&rmed  that  no 
bagiseas  of  any  importance  could  be  transacted  by  the  king  in  ' 
wrhich  they  had  not,  in  theory  at  least,  a  consultative  voice  ^. 

57.  As  one  of  the  chief  powers  of  the  councDs  of  the  Qer- 
QAnia  was  the  election  of  the  jprirtcipeSy  and  as  the  consent  of 

'  Kemble's  eighth  canon,  Saxons,  ii.  333 :  '  The  king  and  the  witan  had 
K)wer  to  levy  taxes  for  the  public  aervice.' 

*  Chron.  Sax.  aj>.  991.  *  Chron.  Sax.  Flor.  Wig. 

*  Kemble's  third  canon,  Saxons^  ii.  213  :  *  The  witan  had  the  power  of 
making  alliances  and  treaties  of  peace,  and  of  settling  their  terms.'  See  the 
esoe  of  Alited  and  Quthrum ;  and  the  terms  made  by  Ethelred  with  Olaf, 
hron.  Sax.  A.D.  994. 

^  Kemble's  ninth  canon,  Saxons,  ii.  924 :  *The  king  and  his  witan  had 
>wer  to  raise  land  and  sea  forces,  when  occasion  demanded.'  Chron.  Sax. 
D.  999,  1047,  1048.  They  also  arranged  for  the  command  of  the  fleet. 
t>id.  Ajx  1052. 

*  Hist  EccL  ii.  13. 

^  This  is  Kemble's  first  canon,  and  it  is  large  enough  to  cover  all  the 
art.  Saxons,  ii  304 :  •  First,  and  in  general,  they  poss^sed  a  consultative 
oice  sod  a  right  to  consider  every  public  act  which  could  be  authorised 
y  the  king.' 
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Etejstion  of  tbe  witenagemot  to  the  deposition  of  the  ealdormen  was  appa- 
rently requisite^,  it  is  probable  that  in  theory  the  election  of 
those  officer's  belonged  to  the  king  and  witan  conjointly*.  But 
the  constant  tendency,  in  all  the  important  offices,  to  the  prin- 
ciple of  hereditary  succession,  mast  have  been  a  limit  to  the 
exercise  of  the  right ;  and  it  would  not  be  safe  to  regard  the 
expressed  consent  of  the  witan  as  an  absolute  condition  of 
appointment.     In  the  election  of  bishops  the  same  uncertainty 

Of  bishops,  of  both  theory  and  practice  exists.  In  the  earliest  days  the 
kings  of  Northumbria  and  Kent  deliberated  on  the  election  to 
Canterbury,  as  a  matter  of  international  interest  ^ :  and  in  a.  d. 
1051  Edward  the  Confessor  summarily  set  aside  the  choice  of 
the  monks*.  Dunstan  was  appointed  *ex  respectu  Divino  et 
eapientum  consilio '.'  Edward  the  Confessor  appointed  Arch- 
Inshop  Robert  in  a  witenagemot  at  London,  and  nominated 
Spearhafoc  to  London  at  the  same  time  ^.  Yet  nothing  can  be 
more  certain  than  that  in  many  cases  the  clergy  and  even  the 
people  of  the  dioceses  were  consulted.  Alcuin  writes  to  the 
priests  of  York,  urging  them  to  make  a  right  election^:  the 
chapter  of  St.  PauFs  could  exhibit  a  bull  of  Pope  Agatho  con- 
ferring on  them  the  exclusive  right '.  A  bishop  of  Lichfield  in 
*he  ninth  century  declares  himself  etected  by  the  whole  church 
of  the  province*;  and  Helmstan,  of  "Winchester,  in  a.  d.  839, 

*  See  the  Chronicle,  A.  D.  1055 ;  Freeman,  Norm.  Conq,  i.  i  a6. 

*  Kerable's  sixth  canon,  Saxons,  ii.  S21 :  'The  king  and  the  witan  had 
power  to  appoint  prelates  to  vacant  sees.'  The  same  right  with  respect  to 
the  ealdormen  is  cUscnssed,  ibid.  ii.  148, 149. 

^  Bede,  'H.  E.  iii.  29 : '  Cum  electione  et  consensu  sanotae  ecdesiae  gen& 
Anglorum.* 

*  V.  Edw.  Conf.  (ed.  LUard)  p.  400 :  *  Rodbertua  vero  ....  regis  mo* 
nere  archiepiscopus,  totius  ecclesiae  filiis  banc  injuriam  pro  nisu  suo  reel** 
mantibus.^     It  was  done  in  a  gemot  at  London.    Chron.  Sax.  a.d.  1050. 

*  Flor.  Wigom.  a.d.  959.  Oskytel  was  made  archbishop  in  a.d.  971. 
bv  favour  of  the  king  and  his  witan  :  Chron.  Sax.  A  J).  971.  Elfrio  wi« 
chosen  by  Ethelred  and  all  his  witan  in  995.  Ibid. 

*  Chron.  Sax.  A*D.  1050. 
^  Alcuin  writes  in  a.  d.  796  to  a  powerful  man  in  Ncnihumbria,  urghtf 

him  to  defend  the  freedom  of  the  election  to  York,  and  to  the  clergy « 
York  praying  them  to  avoid  simony.  Ale.  Epp.  40,  48 ;  Councils,  &o.  i& 
499»  Soo. 

*  Counofls,  &c.  iii.  161. 

"  *  Quoniam  me  indignum  famulum  tuum  tota  eodesia  THx>vinciae  nofitrt* 
sibi  in  episcopatus  officium  elegerunt.'  Councils,  &c.  iii.  013. 

Digitized  by  VjOOQIC 


n.]  The  Wiian  elect  th$  Kings.  135 

mendons  ihe  pope,  the  king,  the  church  of  "Winchester,  and  all  Election  of 
the  bishops,  optimates,  and  nation  of  the  West  Saxons,  as  joining  ^^*' 
in  his  appointment  \  It  is  probable  then  that  under  the  hep- 
tardiic  kings  the  action  of  the  churches  was  comparatively  free 
in  this  respect,  and  that  the  restriction  was  a  result  of  the 
growth  iA  royal  power :  but  that,  like  all  other  ecclesiastical 
boMnets,  the  appointment  of  bishops  was  a  matter  of  arrange- 
mtsA  between  the  parties  ccmcemed  :  the  election  by^  the  clergy 
was  the  rule  in  quiet  times,  and  for  the  less  important  sees ; 
tlie  Domination  by  the  king  in  the  witenagemot  was  frequent 
in  the  case  of  the  archiepiscopal  and  greater  sees,  and  the  con- 
sent of  the  national  assembly  to  the  admission  of  a  new  member 
to  their  body  being  in  all  cases  implied,  on  behalf  of  the  most 
important  element  in  it,  by  the  act  of  consecration  performed 
by  the  comproyincial  bishops  ^ 

58.  Of  all  elections,  the  most  important  was  no  doubt  that  Election  of 
t^  the  kings ;  and  this  belonged  both  in  form  and  substance  to 
the  witan',  although  exercised  by  them  in  general  assemblies 
of  tiie  whole  nation.  The  king  was  in  theory  always  elected, 
iod  the  fact  of  election  was  stated  in  the  coronation  service 
throughout  the  mid(fle  ages,  in  accordance  with  most  ancient 
precedent.  It  is  not  less  true,  that  the  succession  was\^y  con- 
stitiitional  practice  V^stricted  to  one  &mily,  and  that  the  rule  of 
hcrefitary  succession  was  never,  except  in  great  emergencies 
snd  in  the  most  trying  times,  set  aside.  The  principle  may  be 
generally  stated  thus, — the  choice  was  limited  to  the  best 
qualified  person  standing  in  close  relationship  to  the  last 
sovereign :  for  it  is  seldom,  except  in  case  of  revolution  or 
conspirmcy,  that  any  one  but  a  son  or  brother  is  chosen ;  and 
in  the  case  of  a  king  dying  in  mature  years,  his  eldest  son 
weald  be,  and  was  in  practice  held  to  be,  in  every  respect 

*  *  A  Bancta  et  apostolioae  aedis  dignitate,  et  ab  oongregatione  civitatia 
Weatanae,  necnon  Aethel  ....  regis  et  episcoporum  optimatorumque  ejus 
^  tothis  genti  Oocidentaltum  Sa^onam  unanimiter  ad  episoopalis  officii 
gndoiD  electos.'  CouncUs,  &o.  iii  613. 

'  Gneiat  regards  the  bi^opa  as  royal  nomineea  &r  too  exclusively.  Self- 
gofvnmient,  i.  44 ;  Yerwaltnngsrecht,  i.  73. 

•  Xaanble*a  foorth  canon,  Swcons,  ii.  314:  'The  witan  had  the  power  of 
elflctiig  the  king.^  Freeman,  Norm.  Conq.  L  593-597. 
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Formal  eiec-  the    safest   successot  *.     It  may  be   sufficient,  however,  here 

king.  to  lay  down  the  rule,  that  both  the  fonnal  election  preparatory 

to  the  act  of  coronation,  and  the  actual  selection  when  the 

necessity  for  a  free  choice  occurred,  belonged  to  the  ¥dtan :  they 

included  among  them  both  the  principes  or  national  magistrates, 

to  whom,  on  the  most  ancient  preeedents  of  heathen  times,  the 

power  appertained ;  the  bishops,  whose  recognition  by  the  act 

of  anointing  and  coronation  was  religiously  viewed  as  conveying 

The  three-    the  Divine  sanction,  and  as  requisite  for  the  enforcement  of  the 
fold  sane-  "  _  . 

tiou.  moral  duty  of  the  subject ;  and  the  ministn  or  personal  retainers 

of  the  crown,  whose  adhesion,  expressed  in  their  particular  oath 
of  fealty,  was  in  the  highest  degree  necessary  for  the  safety  and 
peace  of  the  new  reign*.  The  recognition  by  the  assembled 
people  was  a  complementary  security,  but  implied  no  more  real 
right  of  admission  or  rejection  than  belonged  to  the  persons 
actually  present:  for  the  assembly  that  surrounded  the  coro- 
nation chair  was  no  organised  or  authorised  representation  of 
the  nation'. 
on^wS  '^'^  "^^*  ^  deposing  a  worthless  king  seems  to  be  a  corollary 
from  the  right  of  election  *  j  but  it  is  not  in  reality  so  simple 
a  matter  either  in  history  or  in  theory ;  for  the  right  of  an 
elected,  accepted,  crowned  and  anointed  king,  is  fenoed  round 
with  sanctions  that  cannot  be  broken  by  the  mere  resolution  of 

^  Hallam,  M.  A.  ii.  273.  The  instances  in  which  express  mention  is 
made  of  the  act  of  election,  are  collected  by  Eemble,  Saxons^  ii.  215-^191 
and  Freeman,  Norm.  Conq.  i.  591.  They  are,  Alfred  (Asser,  M,  H.  B.  477. 
Sim.  Dun.  a.d.  871) ;  Edward  the  Elder  (Ethelwerd,  c.  4.  M.  H.  B.  519); 
Athelstan  (Chron.  Sax.  iL.D.  924) ;  Edred, '  electione  optimatnm  subrogate' 
(Cod.  DipL  ccocxi)  ;  Edgar  •eligitur*  (Flor.  Wig.  aj>.  957) ;  Edward  (Flor. 
Wig.  A.D.  975) ;  Ethelred  (Chron.  Sax.  979)  ;  Edmund  (Chron.  Sax.  AJJ. 
1016);  Canute  (Chron.  Sax.  A.D.  1017);  HftfoldI.(Flor.Wig.A.D.  1035:  'con- 
sentientibus  quam  plurimis  mi^oribus  natu,*  A.D.  1037,  *rex  eligitur') ;  Ed- 
ward the  Confessor  (Chron.  Sax.  a.d.  1042 J ;  Harold  (Flor.  Wig.  a.d.  io66\ 

'  In  the  case  of  Alfred  it  is  said,  *  a  ducibus  et  a  praesulibus  totius  gentii 
eli^tur  et  non  solum  abipsis  verum  etiam  ab  omni  populo  adoratur.*  Sim 
Dun.  ad  871.  Edred  *frater  ejus  (i  e.  Edmundi)  uterinus,  electione  opti* 
matuni  subrogatus,  pontificali  auctoritate  eodem  anno  catholioe  est  rex  e( 
rector  ad  regna  quadripertiti  regiminis  conseoratus.*  Cod.  DipL  ococxL 

*  Freeman,  Norm.  Conq.  i.  591. 

^  Kemble's  fifth  canon,  Saxons,  ii.  219 1  '  The  witan  had  the  pow«r  te 
depose  the  king,  if  his  government  was  not  conducted  for  the  benefit  of  bis 
people/ 
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his  electors.   The  cases  in  which  the  power  was  exercised  by  the  Cases  of 

deposition. 
witenagemot  must  be  dealt  with  singly.     These  all  belong  to 

the  heptarchic  period,  for  the  case  of  Ethelred  the  Unready  rests 
nUier  on  the  rennnciation  of  allegiance  to  a  conquered  kin^  in 
fiiYoar  of  his  conqueror,  than  on  any  act  of  deposition.  In  the 
agfath  century  there  were  fifteen  kings  of  Northumbria  all  duly  In  NorUi- 
dected^  of  whom  at  least  thirteen  ended  their  reigns  by  extra- 
ordinary means  * :  of  these,  two,  Ceolwulf  and  Eadbert,  are  re- 
corded to  have  resigned  quietly  and  entered  the  ranks  of  the 
elogy;  one,  Osric,  is  simply  said  to  have  been  killed;  three. 
Owed,  Oswul^  and  Elfwald,  were  slain  by  conspiracy  of  their 

^  The  oftler  of  their  reigns  is  as  follows : — 
X.  Ald£rith»  died  in  ▲.D.  705.  Bede,  H.  K  v.  18. 
1.  Eadwull^  *de  regno  qaod  duos  menses  tenuit,  conjuratione  facta 
adyersus  eum  expulsus  est.*  Edd.  V.  Wilfr.  o.  57. 

3.  Osred,  son  of  Aldfrith,  '  cognatorum  inridiis  caesus,  W.  Malmesb. 

O.R.  §  53.  '  Immatara  et  terribili morte  praeventns.'  Ep.  Bonif.  59. 

4.  Coenred, '  infirmatus.*  Henry  of  Huntingdon,  1  foedoezituauras  pol- 

M.  H.  B.  734.  I  luere.  W.  Malmesb. 

5.  Osric,  killed.  Chron.  Sax.  A  J).  731.  J  G.  R.  §  53. 

6.  Ceolwolf,  brotiier  of  Coenred,  *  captns,  attonsaa  et  remissus  est  in 

regnnm  ;*  Cont.  Bedae,  a.o.  731 : '  sua  Yoluntate  attonsus  regnum 
Eadbercto  reUquit;'  Ibid.  A.D.  737. 

7.  Eadbert,  'fiHus  patrui  Ceolwulfi.' — ^'accepta  Sancti  Petri  tonsura, 

fiUo  suo  Oswulio  regnum  reliquit.'  Ibid.  A.D.  758. 
%,  Oswol^  '  a  suis  mimstris  facinorose  oodsus.'  Ibid.  a.d.  759 1 — '  occi- 

sus  est  nequiter  a  sua  feunilia.'  Sim.  Dun.  aj>.  758. 
9.  Ethelwald,  *  a  sua  plebe  electus ;'  Cont.  Bed.  759 :  *  regnum  amisit 

in  Winchenheale ;'  Sim.  Dun.  A.D.  765. 

10.  Alcred,  *  prosapia  Idae  regis  exortus.'  Ibid.    *  Consilio  et  consensu 

suorum  omnium,  regiae  &mlliae  ao  prinoipum  destitutus  societate, 
exilio  imperii  mutavit  majestatem.*^  Ibid.  a.d.  774. 

11.  Ethelred,  son  of  Ethelwald,  'tanto  bonore  coronatus.'  Ibid.    '  Ex- 

pulso  de  regali  solio  et  in  exilium  fagato.'  Ibid.  a.d.  779. 

12.  ElfWnld,  son  of  Oswulf,  '-conjuratione  fisM^ta  ab  ejus  patrioio,  Sicgan 

iMNiime,  miserabili  occisus  est  morte.*  Ibid.  788. 

13.  Osred,  son  of  Alcred :   'dolo  suorum  principum  circumventus  et 

captofl  ac  regno  pri^<atus  attonsus  est— coactus  exilium  petit.' 
Ibid.  790.     *  De  exilio  sacramentis  et  fide  quorundam  principum 

clam  . . ..  venit ..  ..  captus occisus.'  Ibid.  792. 

II.  Ethelred  restored ;  killed  by  his  subjects  in  a.  d.  796.  Sim.  Dun. : — 
Letter  of  Alcuin  to  0£b ;  Councils,  iii.  499. 

14.  Osbald :  *  patricius  a  quibusdam  ipsius  gentis  principibus  in  regnum 

est  oonstitutns  et  post  xxvii  dies  omni  regiae  £Euniliae  ao  principum 
est  societate  destitutus,  fogatusque  et  de  regno  expulsus.'  Sim. 
Dun.  A.D.  796. 

15.  Eardulf :  '  De  exilio  vocatus  regni  infulis  est  sublimatus.*  Sim.  Dun. 

706.  *  Regno  et  patria  pulsus.'  Einhard,  a.d.  S08.  *  Per  Mgatos 
Romani  pontifids  et  domini  imperatoris  in  regnum  suum  redu* 
dtnr.'  Ibid.;  Councils,  iii.  561. 
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Deposition    own   officers  or  retaioers;    two,  Eadwnlf  and  another  Osred 

of  N(Hthum  ,  ,  J     /\ 

brian  kings,  were  expelled  by  similar  bodies  without  being  murdered ;  Os- 

bald  was  set  up  and  set  aside  by  a  faction;  of  the  end  of 
Coenred  we  are  told  nothing,  but  that  it  was  calamitous ;  Alcred 
was  deprived  of  his  kingdom  by  the  counsel  and  consent  of 
his  own  people,  that  is  no  doubt  by  r^ular  act  of  the  witena- 
gemot;  his  predecessor,  Ethelwald,  lost  his  kingdom  at  Win- 
cenheale,  the  meeting-place  of  the  Northumbrian  councils, — 
most  probably  therefore  by  a  similar  act;  Ethelred  was  dis- 
placed in  A.  D.  779,  and  restored  in  a.  b.  790,  only  to  be  mur- 
dered six  years  later  by  equally  competent  authority ;  Eardulf 
was  expelled  from  his  throne  and  country  in  a.  d.  808,  and 
sought  restoration  through  the  intercession  of  the  pope  and 
Example  in  emperor.  In  Wessex  the  tale  is  somewhat  different :  during 
the  same  period  Ini,  following  the  example  of  his  predecessor, 
Ceadwalla,  resigned  his  crown  and  went  to  Rome ;  Ethelheard 
and  Cuthred,  who  followed  him,  reigned  as  long  as  they  lived; 
Sigebert^  the  next  king,  was  \  after  a  year's  reign,  deposed  by 
Kynewulf  and  the  West  Saxon  witan,  one  province  being  left 
him  for  his  maintenance ;  Kynewulf  was  murdered,  and  Brihtric 
was  poisoned  by  his  wife.  In  such  a  record  it  is  scarcely  wise 
to  look  for  constitutional  precedents  ^.  The  depositions,  how- 
ever, of  Alored  and  Sigebert,  stand  out  as  two  regular  and  formal 
acts ;  the  authority  by  which  they  were  sanctioned  being  fiillj 
though  briefly  stated,  the  deposition  not  being  followed  by 
murder,  and,  in  one  case,  provision  being  made  for  the  support 
of  the  royal  dignity.  It  is  probable  that  these  instances  might 
be  multiplied,  if  we  had  fuller  details  as  to  the  conspiracies  by 
which  the  Northumbrian  kings  were  unseated.  The  depositions 
of  Alcred  and  Sigebert  may  have  been  the  result  of  a  con- 
spiracy, and  those  of  the  others  may  have  been  determined  in  a 

*  Chron.  Sax.  A.D.  755 ;  'This  year  Cynewulf  and  the  West  Saxon  wit«o 
deprived  Sigebert  of  his  kingdom,  except  Hampshire,  for  his  unjust  doings.' 

'*  The  deposition  of  Beomred,  king  of  Meroia,  in  A.  D.  758,  related  in  tht 
VUae  duorum  Offarum^  by  Matthew  Paris  (ed.  Wats,  pp.io,i  i ),  is  scarcely  his- 
torical, but  may  be  quite  true :  •  Pro  eo  quod  populum  non  aequis  legibus 
sed  per  tyrannidem  gubemaret,  convenerunt  m  nnum  omnes  tain  nobiles 
quam4gDobile8,  et  oSa  duce  ....  ipsum  a  regno  expulerunt.*  M.  Paris,  ed 
Luard,  i.  342,  543. 
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witenagemoty  all  under  the  inspiration  of  a  competitor  for  the  CompHca- 
throne :  but  in  these  cases^  on  any  theory,  the  deposition  was  tion. 
decreed  in  the  national  council.    Whether  such  depositions  were 
completed  by  any  act  of  degradation  or  renunciation  of  alle- 
giance, we  are  not  told :  at  a  later  period,  wheo  coronation  and 
the  national  recognition  by  homage  and  fealty  were  regular 
parts  of  the  inauguration  of  a  king,  something  more  than  a 
mere  sentence  of  the  supreme  court  would  have  been  necessary, 
if  all  such  ceremonies  had  not  been  summarily  dispensed  with 
by  murder.   In  the  cases  of  Ceolwulf  and  Eadbert,  the  voluntary 
tonsure  was  regarded  as  a  renunciation  of  the  rights  conferred  by 
coronation.   In  the  cases  in  which  the  expulsion  or  deposition  is 
&Ad  to  be  the  resiilt  of  conspiracy  or  desertion  of  the  ^familia'  of 
ihe  luckless  prince,  we  have  an  indication  of  some  process  on 
the  part  of  the  comitatus,  the  ministri,  or  king's  th^ns,  analo- 
gous to  the  renunciation  of  allegiance  in  feudal  times.     But  our 
anthorities  are  scanty  and  brief,  and  even  if  such  conjectures  are 
true,  it  would  be  imsafe  to  regard  these  cases  as  instances  under 
a  general  rule.     The  time  was  one  of  unexampled  civil  anarchy,  scarcity  of 
and  there  b  no  instance  in  which,  wiUiout  the  pressure  of  aSfaiprece- 
competitor,  who  had  perhaps  an  equal  title  to  the  throne  by     "^' 
hereditary  or  personal  qualifications,  a  king  was  simply  set  aside 
for  misgovemment.     The  immorality  and  other  misdeeds  of  the 
M'orthumbrian  kings  would  have  been  amply  sufficient  to  justify 
more   r^ular  proceedings  than  a  succession   of   conspiracies 
among  their  near  kinsmen.     The  case  of  Ethelred  the  Unready, 
in  which  the  action  of  the  witan  is  more  clearly  concerned  with 
tlie  restoration  than  with  the  deposition  of  a  sovereign,  and  his 
&11  was  the  Tesult  of  defeat  quite  as  much  as  it  was  of  mis- 
conduct, need  not  be  treated  of  here^. 

In  all  these  points,  the  actual  exerdse  by  the  witenagemot  of  Rights 
tlieir  allowed  and  recognised  right,  must  have  depended  very  eierted  by 
irnich  on  the  circumstances  of  the  case,  and  on  the  character  of 
tlie  sovereign  with  whom  they  had  to  deal.     It  is  in  legislation 
alone  that  we  can  affirm  that  their  right  to  advise  and  con- 
seirt  was  invariably  recognised;   their  participation  in  grants 

*  See  Freeman,  Norm.  Conq.  L  358,  663-667. 
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d^of*^  *  ^^  ^^^^  ^  °^^  much  lees  frequently  particularised,  but  is  often 

powers  by    mentioned  in*  a  way  that  shows  it  to  have  been  formal  and 
the  witan.  "^ 

perfunctory,  and  after  the  end  of  the  tenth  centiuy  often  ceases 

-y.  to  be  expressed  at  all.  The  election  to  the  office  of  ealdorman 
was  regulated  more  by  the  king's  favour  and  by  hereditary 
claims,  than  by  a  substantive  selection,  except  in  a  few  extra- 
ordinary cases ;  that  to  the  episcopal  sees  was  limited  both  by 
canonical  custom  and  by  the  piety  or  determination  of  the 
king;  in  either  case,  the  election  might  easily  obtain  consti- 
tutional confirmation,  for  both  the  Mends  of  the  monks  and  the 
retainers  of  the  king  were  numerous  in  the  gemot.  Thus  the 
English  king,  although  fettered  both  in  theory  and  in  practice 
by  important  restrictions,  was  scarcely  more  like  the  king  of  Ger- 
man antiquity  than  like  the  king  of  feudal  times.  He  was  hedged 
in  by  constitutional  forms,  but  they  were  very  easy  to  break 

^  through,  and  were  bn^en  through  with  impunity  wherever 
and  wheneva*  it  was  not  found  easier  to  manipulate  them  to  the 
end  in  view.  The  reason  why  the  West  Saxon  kings  of  united 
England  had  so  few  difficulties  with  eitl^er  clergy  or  lay  coun- 
sellors may  have  been  that,  their  power  of  increasing  the  num- 
ber of  their  dependents  in  the  witenagemot  by  nomination  being 
admitted,  they  could  at  any  time  conunand  a  majority  in  favour 
of  their  own  policy.  Under  such  circumstances,  the  witena- 
gemot was  verging  towards  a  condition  in  which  it  would  become 
«.  simply  the  council  of  the  king,  instead  of  the  council  of  the  nation ; 
the  only  limit  on  the  power  of  nomination  being  on  the  one  hand 
the  importance  of  caosaifi&l  sanction,  and  on  the  other  the  diffi- 
culty of  setting  aside  hereditary  claims  among  the  ealdormen  and 
.the  ministri.     The  feudal  principle  advances  until  it  stands  face 

^  /  to  face  with  the  determination  of  the  tax-payer.  ^-^ 

^09.  The  king^  then,  who  crowns  the  fabric  of  the  state,  b 

^  On  the  origin  of  the  word  king.  Bee  Max  MliUer*is  Lectures  on  the 
Science  of  Language,  ii.  282,  284 ;  Freeman,  Norm.  Conq.  i.  583,  584 ; 
Grimm,  R.  A.  p.  230 ;  Schmid,  Gesetze,  p.  551.  Max  Mtiller  decides  that 
<  the  old  Norse  konr  and  konungr,  the  old  high  German  chuninc,  and  the 
Anglo-Saxon  oyning,  were  common  Aryan  words,  not  formed  out  of  German 
materials,  and  therefore  not  to  be  explained  as  regular  German  derivatives. 

....  It  corresponds  with  the  Sanscrit  ganaka It  simply  meant  fivther  of 

a  family.*  Therefore  it  is  not  cyn-ing,  the  child  of  the  race.  But  the  Anglo' 
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neither  a  mere  ornamental  appendage  nor  a  ruler  after  the  im«  The  limited 
penal  model.     He  is  not  the  supreme  landowner,  for  he  cannot  the  king- 
without  consent  of  the  witan  add  a  portion  of  the  public  land 
to  his  own  demesne.     He  requires  their  consent  for  legislation 
or  taxatioi),  for  the  exercise  of  jurisdiction,  for  the  determination 
of  war  and  peace.    He  is  elected  by  them,  and  liable  to  be  de- 
posed by  thenL     He  cannot  settle  the  succession  to  the  throne 
without  their  sanction.     He  is  not  the  fountain  of  justice,  which  If 
has  always  been  administered  in  the  local  courts ;  he  is  the  de- 
fender of  the  public  peace,  not  the  autocratic  maintainor  of  the 
rights  of  subjects  who  derive  all  their  rights  from  him.    But,  not- 
withstanding,  he  is  the  representative  of  the  unity  and  dignity, 
and  of  the  historical  career  of  the  race ;  the  unquestioned  leader 
oi  the  host  j  the  supreme  judge  of  appeal.     The  national  officerS| 
are  his  officers ;  the  sheriffs  are  his  stewards ;  the  bishops,  eal-| 
dormen,  and  witan  are  his  bishops,  ealdormen,  and  witan.    The 
public  peace  is  his  peace;  the  sanction  which  makes  him  in- 
violable and  secure,  is  not  the  simple  toleration  of  his  people, 
but  the  character  impr^ised  on  him  by  UQfi|)i^p  and  coronation, 
and  acknowledged  by  himself  in  the  promises  he  has  made  to  ^ 
govern  well  and  maintain  religion,  peace,  and  justice. 

Boyalty  has  besides  many  distinctive  and  most  important  Privileges  of 
privil^es  or  prerogatives ;  rights  which  only  in  a  very  modified 
way  exist  among  the  subjects,  and  which  are  practically  limited 
only  in  a  slight  degree  by  the  action  of  the  council.  In  the 
first  place,  it  is  hereditary  \  that  is,  the  successor  or  competitor 
possible  to  the  reigning  sovereign,  cannot  be  any  merely  am- 
bitious ealdorman  or  factious  neighbour ;  royalty,  though  elective, 
belongs  to  one  house,  one  family,  always  kept  within  very  narrow 
proportions  by  the  hazardousness  of  their  employments,  by  pri- 
vate jealousy,  and  not  unfrequently  by  stem  cruelty  ^    The  king 

Saxons  prolMibly  connected  the  cyning  with  the  q/n  more  closely  than 
icteotific  etymology  would  permit ;  witness  such  words  as  cyne-blaford,  in 
ivhich  however  we  are  told  that  cyne  means  nohilis,  not  genus.  Schmid, 
^esetze,  p.  5'5i>  Sii'  F-  Palgrave's  idea  of  deriving  the  word  from  the  Celtic 
:em,  'head,'  and  the  notion  connecting  it  with  *oan'  and* cunning^  are 
iHke  abtfurd.   See  also  Freeman,  Norm.  Conq.  i.  584. 

•  The  eacample  of  Northumbria  (above,  p.  137)  may  suffice  for  hept- 
irdiic  times.  In  the  West  Saxon  £Eunily,  after  the  reign  of  Egbert,  the  chief 
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is  safe  from  competition,  except  by  his  own  immediate  kinsmen, 
and  if  he  live  long  enough  to  have  a  grown-up  son,  he  may 
count  surely  on  not  being  deposed.  This  mark  seems  to  be 
universal :  the  Visigoths  are  the  only  tribe  of  Germanic  con- 
nexion which  we  know  to  have  maintained  royalty  unfettered 
by  hereditary  right,  and  that  only  in  their  decline,  and  after  the 
extinction  of  the  house  of  Alaric.  In  all  other  cases,  save  that 
of  simple  alodial  inheritance,  public  offices  vrere  filled  and 
political  position  bestowed  by  nomination  or  election  for  life 
only.  As  hereditary  sovereign,  the  king  had  every  inducement 
to  laboi^Jioc^he  consolidation  of  the  state,  the  •government  of 
which  he  should  i^ive  to  his  son,  and  not  for  the  mere  accu- 
mulation of  wealth  or  territory  for  heirs  who  would  sink  into  a 
private  station  when  he  was  gone. 

The  king  had,  in  the  next  place,  a  large  property  in  land  and 
revenue.  His  property  in  land  may  fall  under  three  heads :  first, 
his  privftt^  estate,  which  he  could  dispose  of  by  his  will,  and  which 
might  be  either  booklaud^,  p^  ^olkland  of  which  h^  had  taken 
leases  of  lives ;  secondly,  the  proper  di^mesne  of  the  crown  com- 
prising palaces  and  their  appendamt  farms,  the  cyninges  boU  and 

exceptions  to  hereditary  succession  are  fonnd  in  the  fact  that  the  &ur 
sons  of  Ethelwulf  followed  in  order  of  birth,  the  brother  being  preferred  ta 
the  son  of  the  last  king ;  Alfred  at  least  certainly  succeeded,  although  he 
had  two  nephews,  sons  of  an  elder  brother.  But  in  this  case  it  may  be 
observed,  (i)  that  the  kingdoms  held  by  Ethelwulf  were  not  yet  oonsoli-> 
dated  :  Ethelstan  had  reigned  as  king  of  Kent  with  Ethelwuu'  until  a.d. 
850 ;  Ethelbald  had  been  king  of  Wessex  from  A.D.  856 ;  Ethelbert  bad 
been  king  of  Kent  as  early  as  a.d.  853  (God.  Dipl.  cdxix) ;  and  during  the 
reign  of  Ethelred,  Alfred  had  been  eecunda/rius,  that  is,  had  probably  an  in- 
choate royalty  of  a  stronger  character  than  that  of  heir  presumptive ;  so  that 
the  family  arrangement  which  provided  for  the  descent  of  the  inherited 
estate  (see  Alfred's  Will)  may  have  been  followed  in  the  succession  to 
the  kingdom  also ;  (ii)  the  sons  of  the  elder  brother  must  have  been  minors 
at  the  time  of  Alfred's  succession.  That  Edward  the  elder  should  suc- 
ceed his  father  to  the  extrusion  of  iiis  cousins,  was  quite  naturaL  The 
eons  of  Edward  the  elder  succeed  one  another  in  the  same  way ;  Athelstan 
however  seems  to  have  hajd  no  children :  and  as  Edmund  was  only  eighteen 
when  he  began  to  reign  in  940,  his  children  must  have  been  in&nts  wben 
he  died  in  946.  It  is  not  necessary  here  to  examine  into  the  nature  of 
Alfred's  anointing  at  Rome,  which  Asser  describes  as  royal  umction,  btit 
which  has  been  explained  of  confirmation.  See  Pauli,  Life  of  Alfred  (ed. 
Thorpe),  pp.  54,  84;  Kemble,  C.  D.  cccxiv;  Liber  de  Hyda,  p.  337. 

'  Such  as  are  dispoeed  of  in  the  wills  of  Alfred  and  Edied.  LlW  de  Hyda, 
PP-6a,i53. 

Digitized  by  VjOOQIC 


UJ  Eoyae  Estate  and  Revenue,  143 

tiie  cyninges  tun,  and  even  cities  and  burghs  founded  upon  old  Xjf*'^"? , 

royal  estates :  these  belonged  to  the  king  as  king,  and  could  not  royaiestate 

be  alienated  or  burdened  without  the  consent  of  the  witenagemot^. 

And  he  hady  tiiir^j,  rights  over  the  folkland  of  the  kingdom, 

ntiier  of  the  nature  of  claim  than  of  possession ;  the  right  of 

fieonn-fultom  for  himself  and  that  of  making  provision  for  his 

foQowers  with  the  consent  of  the  witan.     After  the  reign  of 

Etheh^,  this  tbird  class  of  property  seems  to  have  been  merged 

in  the  crown  demesne. 

Under  the  bead  of  revenue  may  be  placed  the  fine*  and  other  Bevenue  of 

,       the  crowD. 
proceeds  of  the  courts  of  law  which  the  king  shared  as  guardian 

of  the  peace*:  the  right  of  maintenance  or  procurations  for  him- 
self and  retinue  in  public  progresses*;  the  produce  of  wreck 
and  treasure  trove  ^  mines  and  saltworks  ^ ;  the  toHs  and  other 
does  of  markets,  ports  and  transport  generally*:  and  the  heriots 
and  other  semifeudal  payments  resulting  from  the  relation  be- 
twe^  the  sovereign  and  his  special  dependents '.  The  existence 
of  many  of  these  sources  of  income  is  known  only  from  grants 
of  land  in  which  they  are  retained  or  remitted.  It  is  probable  ' 
that  the  character  of  many  of  thetai  varied  much  from  time  to 
time ;  but  there  is  no  subject  on  which  we  have  less  information 
than  *the  administration  of  pubHc  revenue  in  the  Anglo-Saxon 
times:  a  curious  point  of  contrast  with  the  age  that  follows, 
that  of  Domesday  and  the  Pipe  Bolls.  With  these  sources  of 
profit  may  be  noted  such  minor  r^hts  as  the  protection  of 
strangers,  and  the  power  of  erecting  bridges  and  castles  *.  The 
higher  price  set  on  the  king^s  life  •,  the  wergild  payable  to  his  ^J^^'** 
kin  on  his  violent  death,  testifies  to  the  importance  attached 
to  his  person.     By  the  Mercian  law  it  was  7200  shillings,  by 

'  See  a  grant  of  Eihelred  II  to  Abingdon  (Cod.  Dipl.  mcccxii),  in  which 
ke  earefhllj  distingaiflbes  between  his  propria  hereditas^  which  he  could 
aHoutte,  and  the  terra$  regckttB  et  ad  regios  filioa  pertinentes^  the  alienation 
d  which  the  witan  had  refosed  to  sanction.  Kemble,  Saxons,  ii.  30. 

•  Kemble.  Saxons,  i.  157 ;  iL  54,  55. 

»  Ibid.  i.  152  ;  H.  68-6i.  *  Ibid.  iL  55,  64. 

•  Ibid.  iL  69.  •  Ibid.  ii.  75. 

•  Ilnd.  ii.  98  sq.  •  Ibid.  u.  88,  91. 

•  Ibid.  L  153  ;  ii.  3a ;  Sohmid,  Gesetze,  p.  552.  Allen,  Prerogative,  pp. 
36, 40 ;  Gneiatf  Veiwaltimgsrecht,  L  21. 
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that  of  the  North  people  15,000  thrymsaa,  or  nearly  half  a 
much  again.  A  fine  of  equal  amount,  the  eynebot,  was  a 
the  Bame  time  due  to  his  people.  The  existence  of  thes* 
regulations  may  be  interpreted  as  showing  that  the  idea  0 
treason  against  the  king  was  as  y^  unknown,  no  other  punish 
ment  being  prescribed  for  the  regicide,  and  the  value  of  thi 
king's  life  being  made  to  differ  in  degree  only  from  that  of  th< 
subject  ^  How  iar  this  is  true  in  theory  we  may  considei 
further  on;  as  to  the  fact,  it  may  be  stated  that  in  the  earliest 
laws  no  wergild  is  assigned  to  the  king  and  hence  it  may  be 
inferred  that  none  would  be  accepted;  in  the  cases  in  which 
it  is  assigned,  the  sum  is  so  large  that  it  would  necessitate  the 
enslaving  of  the  murderer  and  his  kin,  if  not  such  a  &ilure 
of  payment  as  death  alone  could  expiate.  The  fines  for  trans- 
gressing the  king^s  protection,  breaking  into  his  'burh,'  and 
injuring  his  dependents,  were  correspondingly  high,  but  not 
so  much  so  as  to  imply  a  difference  in  kind  from  like  offences 
against  private  men. 

The  raised  seat  or  throne,  the  crown  or  royal  helmet,  the 
sceptre,  the  standard,  tufft  or  lance  *,  all  the  ordinary  inftignia  of 
historical  royalty,  seem  to  have  been  used  by  one  or  other  of  the 
Anglo-Saxon  kings.  The  ceremony  of  anointing  and  coroilatioi) 
has  however  an  especial  interest  in  their  case. 
Oonsecni-  60.  The  royal  consecration  in  its  most  perfect  form  included ' 

i iiecivIliiinK  both  coronation  and  unction.  The  wearing  of  a  crown  was  a 
unc  on.  ^^^^  ancient  sign  of  royalty,  into  the  origin  of  which  it  is  useless  1 
now  to  inquire  ;  but  the  solemn  rite  of  crowning  was  borrowed 
from  the  Old  Testament  by  the  Byzantine  Caesars ;  the  seconi 
Theodosius  was  the  first  emperor  crowned  with  religious  cere- 
monies in  Christian  times'.     The  introduction   of  the  rite  ol 

'  AUen,  Prerogative,  p.  40 :  '  It  appears  . . .  from  these  legal  and  bi^ 
torical  details  that  in  early  times  he  had  no  other  seoiirity  for  his  life  tbaJ 
what  the  law  afforded  to  the  meanest  of  his  subjects.' 

^  Sceptre,  Sim.  Dun.  ad  755  ;  tufa,  Bede,  H.  £.  ii.  16. 

'  Maskell,  Monmnenta  Bitualia,  iii.  p.  iv ;  Robertson,  Essays,  pp.  203-21^ 
The  word  consecration  would  as  a  rule  imply  imction  and,  a  fortiori,  oof^ 
nation.  But  the  unction  of  Alfred  at  Rome  was  rather  a  prophetic  «ai 
presumptive  inauguration  than  a  formal  act,  and  can  scarcely  bavi 
mcluded  coronation.  Alfred  at  any  rate  did  not  receive  the  title  of  kiof 
with  it,  and  it  is  most  reasonably  refeired  to  his  confirmation. 
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anointing  is  less  certainly  ascertainecl.  It  did  not  always  ac-  Origin  of 
company  coronation,  and,  although  usual  with  the  later  emperors,  and  unction, 
is  not  recorded  in  the  case  of  the  earlier  ones,  whilst  in  the 
middle  ages  the  kings  of  England,  France,  Jerusalem  and  Sicily, 
wwe  the  only  sovereigns  below  the  imperial  rank  who  were 
entitled  to  it.  There  is  no  evidence  that  Theodosius  was 
anomted,  but  his  successor  Justin  certainly  was ;  and  in  general 
where  auction  is  stated  to  have  taken  place,  coronation  may  be 
Qiuientood  to  have  accompanied  it  It  is  not  easy  to  determine, 
when  crowned  and  anointed  kings  are  spoken  of  rhetorically, 
whether  anything  more  is  meant  than  a  figurative  statement 
that  their  power  is  ordained  of  God  :  and  consequently  the 
&ct  that  Qildas  speaks  thus  of  the  British  kings  can  scarcely 
be  pleaded  as  actual  evidence  of  the  performance  of  the  rite  ^. 
S.  Colomba  however  '  ordained,'  that  is '  crowned  and  conse- 
crated, Ring  Aidan  of  Dalriada^  The  unction  of  Clovis  by 
S.  Bemigius,  so  far  as  it  is  true  at  all,  is  better  understood  of  his 
baptism  than  of  his  coronation';  and  between  Clovis  and  Pippin 
tbere  is  no  authenticated  case  of  any  Frank  king  being  anointed  \ 
lithoogh  it  was  customary  among  the  Yisigothic  kings  of  Spaing 
From  the  ancient  Pontifical  ascribed  to  Egbert  archbishop  of 
Toii,  we  learn  that  the  English  kings  were  both  crowned  with 
a  helmet  and  anointed '.     Whether  the  custom  was  borrowed 

'  GOdas,  Hist.  cxix.  (M.  H.  B.  i  a). '  Ungebantur  reges  et  non  per  Demn ; 
nd  qui  caeteriB  crudelioree  eztarent ;  et  paulo  post  ab  unctoribus  non  pro 
Ten  examinatione  tmcidabantur,  aliis  eleotis  tnicioribus.' 

'  'Sanctns  verbo  obsecatus  Domini  ad  lovam  transnaTigavit  inBulam 
flridemque  Aidanum  iisdem  adventantem  diebus  in  regem,  sicut  erat  jussus, 
ordinayit.'  Adamnan,  V.  S.  Columbae ;  od.  Reeves,  p.  198,  Councils,  &c. 
il  108. 

*  Waits,  D.  V.  G.  ii.  130,  131 ;  iii.  119.  Maskell  regards  the  whole  as  a 
&bricatian,  Mon.  Kit.  iii.  p.  ▼!  Waitz  refers  the  unction  to  the  baptism. 
Cbvis  wore  a  diadem,  after  reoeiving  the  consular  in8ig:nia  from  Constan- 
tinople, D.  V.  G.  ii.  133.    Cf.  Haliam,  M.  A.  L  107.  108. 

•  Waite.  D.  V.  G.  iiL  61. 

•  Bobertson,  Essays,  p.  204.    Waitz,  D.  V.  G.  iii.  63. 

*  Pont  Egb.  (Surtees  Soc.)  pp.  100-105.  See  also  Kemble,  Saxons,  i. 
1 5S*  Bede  does  not,  so  far  as  I  remember,  mention  any  coronation  or  unction. 
tlie  ancient  Northumbrian  annals,  used  by  Simeon  of  Durham,  say  of 
BiMred  of  North umbria,  a.d.  774,  *  tanto  honore  coronatus;*  of  Eadbert, 
A.D.  758,  •  regnum  sibi  a  Deo  collatum  ; '  of  Eardulf,  a.d.  796,  '  regni 
hMb  est  Bublimatus,  et  in  Eboraca,  in  ecclesia  Sancti  Petri,  ad  altare 
h««ti  apostc^  Pauli,  ubl  ilia  gens  primum  perceperat  gratiam  baptismi, 

L 
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from  the  ii^tons  or  taken  direct  from  the  Old  Testament  may  J)e 

I  made  a  matter  of  question.  The  ceremony  was  understood  as 
bestowing  the  divine  ratification  on  the  election  that  had  pre- 
ceded it,  and  as  typifying  rather  than  conveying  the  spiritual 
gifts  for  which  prayer  was  made  ^  That  it  was  regarded  as 
conferring  any  spiritual  character  or  any  special  ecclesiastical 
prerogative  there  is  nothing  to  show  :  rather  from  the  facility 
with  which  crowned  kings  could  be  set  aside  and  new  ones  pnt 
in  their  place  without  any  objection  on  the  part  of  the  bishopi , 
the  exact  contrary  may  be  inferred.  That  the  powers  that  be 
are  ordained  of  God,  was  a  truth  recognised  as  a  motive  to 
obedience,  without  any  suspicion  of  the  doctrine,  so  falsely  im- 
puted to  churchmen  of  all  ages,  of  the  indefeasible  sanctity  of 
royalty  ^.  The  same  conclusion  may  be  drawn  from  the  compaot 
made  by  the  king  witb  his  people  and  the  oaths  taken  by  both. 
If  coronation  and  unction  had  implied  an  indefeasible  right  to 
obedience,  the  oath  of  allegiance  on  the  one  side,  and  the  promise 
of  good  goverment  on  the  other,  would  have  been  superfluous. 
Yet  both  were  given. 

61.  The  undertaking  of  the  king  to  govern  righteously  is  not 
improbably  a  ceremony  of  much  older  date  than  either  of  the 
symbolical  rites.  But  the  earliest  instance  of  an  oath  to  that 
effect  is  that  of  Caribort  king  of  Paris,  father  of  the  Kentish 

consecratus  est/  Of  the  other  kingdoms  we  have  no  contemporary 
Chronicles  ;  but  the  consecration  of  Egfrith  the  heir  of  OflB*  is  mentioned 
in  the  Chronicle  under  the  year  785,  and  there  is  a  charter  of  Ceolwulf  of 
Merda  in  which  he  mentions  his  consecration  as  having  been  performed  by 
Archbishop  Wulfred  on  the  15  Kal.  Oct.  822.  (Cod.  Dipl.  ccxvi.)  The  coro- 
nation of  Edmund,  king  of  ti^e  East  Angles,  does  not  rest  on  any  good 
authority ;  but  the  practice  had  probably  become  general  before  the  time  of 
Alfred.  Florence  of  Worcester  mentions  the  consecration  of  Athelstan  at 
Kingston,  a.d.  924 ;  that  of  Edred  at  the  same  place  in  a.d.  946  ;  that  of 
Edwy,  also  at  Kingston,  in  a.d.  955 ;  but  none  of  these  are  specified  in  the 
Chronicle.  The  Cluronicles  (not  contemporary)  which  give  an  account  of 
Egbert's  consecration  at  Winchester,  are  of  no  authority  whatever.  Ethel- 
werd  states  that  Edward  the  elder  was  crowned  at  Whitsuntide  in  the  year 
after  Alfred's  death :  he  also  mentions  the  coronation  of  Edgar. 

^  The  term  *■  christus  Domini',  the  Lord's  anointed,  applied  to  kings  in 
the  canons  of  the  legatine  synod  of  a.d.  787,  must  be  regarded  as  a  pre- 
sumptive evidence  of  the  existence  of  the  practice  commonly  at  that  diate. 
Councils,  &c.  iii.  453. 

^  The  statements  of  AUen,  Prerogative,  p.  22,  on  this  point  are  vwy 
shallow  and  unfair.  To  attribute  the  ideas  of  the  sex  enteenth  centuiy  to 
the  ages  of  S.  Gregory,  Anselm,  and  Beoket  seems  an  excess  of  absurdity. 
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Queen  Bertha,  who  is  recorded  to  have  sworn  that  he  would  not 
mflict  new  laws  and  customs  upon  his  people,  but  would  thence- 
fohrard  maintain  them  in  the  state  in  which  they  had  lived 
vider  his  dither's  rule,  and  that  he  would  impose  on  them  no  new 
ordinance,  as  touching  spoil;  there  is  some  doubt  however  to 
whom  the  promise  was  made  \  In  the  Pontifical  of  Egbeii;  the 
dedaration  is  made  in  the  form  oi  a  decree  ' :  *  It  is  the  duty  of  Oath  at  coi 
a  king  newly  ordained  and  enthroned  to  enjoin  on  the  Christian 
people  subject  to  him  these  three  precepts  ;  first,  that  the  Church 
of  Gad  and  all  the  Christian  people  preserve  true  peace  at  all 
times  ;  secondly,  that  he  forbid  rapacity  and  all  iniquities  to  all 
degrees;  thirdly,  that  in  all  judgments  he  enjoin  equity  and 
mercy,  that  fherefore  the  clement  and  merciful  God  may  grant  us 
His  mercy.'  In  almost  exactly  the  same  form  is  the  oath  taken  by 
Ethelred  the  Unready  at  the  bidding  of  Dunstan':  **  In  the  name 
<rf  the  Holy  Trinity,  three  things  do  I  promise  to  this  Christian 
people  my  subjects  :  first,  that  I  will  hold  God's  Church  and  all 

^  Greg.  ToTon.  iz.  50:  'Post  mort^n  vero  Chlothacbarii  regis,  Chari- 
l>erto  regi  popolns  luc  sacraQientam  dedit;  similiter  etiam  et  ille  cum 
jmunesto  promisH,  ut  leges  consuetudinesque  novas  populo  non  infligeret, 
•ed  in  illo  quo  quondam  sub  patris  dominatione  statu  vixenuit  in  ipso  hie 
eo«  deiooepe  redneret,  neaue  uUam  novam  ordinationem  se  inflicturum 
super  eoe  quod  pertineret  aa  spoUum,  spopondit.*  See  Waitz,  D.  V.  G.  iL 
158,  161. 

'  Pont.  Egb.  p.  105.  Select  Charters,  pp.  61,  62.  I  quote  the  Pontifical 
of  Egbert  under  that  name  as  usually  given  to  it ;  but  it  is  by  no  means 
eleany  ascertained  whether  the  service  it  contains  is  to  be  regarded  as  an 
edition  by  Egbert  of  a  service  for  an  Anglo-Saxon  coronation,  or  as  a  common 
form  alr^idy  in  use.  It  certainly  appears  to  contain  the  germ  of  the  cere- 
mony which  was  expanded  in  later  times  according  to  local  drcumstances  ; 
as  in  the  service  for  the  Emperor  Henry/ Canciani,  i.  a8i.  On  the  later 
question,  as  to  whether  the  kings  of  France  borrowed  their  service  from 
Rigbuid,  see  Selden,  Titles  bf  Honour,  pp.  1 77, 189 ;  and  Maskell,  Mon.  Rit.  . 
iiL  14,  15.  In  the  service  of  Charles  V  of  France  (MS.  Cotton.  Tiberius  B.  8) 
the  archbt^op  prays  for  the  king,  'ut  regale  solium  videlicet  Saxonnm, 
Merciomm,  Kordanchimbrorum  sceptra  non  deserat.'  Maskell  further 
quotes  a  nervice  for  the  coronation  of  the  king  of  the  Franks  in  which 
tite  prayer  runs  '  et  totius  Albionis  ecclesiam  deinceps  cum  plebibus  sibi 
annozis  ita  enutriat,  &c.  ;*  and  the  form  given  by  Candani  may  be 
oompared  in  both  particulars.  The  oondusion  seems  pretty  certain  that 
^igiish  MSS.  had  been  used  for  the  original  drawing  up  of  the  service  in 
bo4h  instances.  See  also  Freeman,  Norm.  Conq.  iii.  622-625.  The 
earliest  coronation  service  that  we  have,  to  which  a  certain  date  can  be 
given,  is  that  of  Ethelred  II  printed  in  Taylor's  *  Glory  of  Regality.' 

*  Kemble,  Saxons,  ii.  36 :  from  Reliquiae  Antiquae,  ii.  194.  Maskell, 
UosL  Bit.  iii.  5- 

L  2 
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»yai  oath,  the  Christian  people  of  my  realm  in  true  peace ;  secondly,  that 
I  will  forbid  all  rapine  and  injustice  to  men  of  all  conditions ; 
thirdly,  that  I  promise  and  enjoin  justice  and  mercy  in  all 
judgments  whereby  the  just  and  merciful  God  may  give  us  all 
His  Eternal  favour.'  The  promise  made  by  the  same  Ethelred 
on  his  restoration  to  the  throne  in  a.d.  1014,  is  an  illustrative 
commentary  on  this,  for  it  shows  the  alteration  in  the  relations 
of  the  king  and  his  people  which  had  taken  place  since  the  m(»« 
ancient  oath  was  drawn  up  ;  'he  promised  that  he  would  be  to 
them  a  mild  and  devoted  lord,  would  consent  in  all  things  to 
their  will :  whatever  had  been  said  of  reproach  or  shame,  or  done 
frowardly  to  him  or  his  he  would  placably  condone ;  if  all  with 
one  mind  and  without  perfidy  would  receive  him  to  the  kingdom  ^' 
The  promise  to  do  the  will  of  his  people  although  they  receive 
him  as  their  lord  is  a  step  towards  the  form  of  the  medieval 
coronation  oath, '  to  maintain  just  laws  and  protect  and  strengthen 
as  far  as  lies  in  you,  such  laws  as  the  people  shall  choose,  accord- 
ing to  your  strength.' 

athofthe        62.  The  duties  and  obligations  of  the  people  towards  the 
wpletothe,.  ,,,,  ,  i^#.  ,* 

ng.  king  may  very  probably  have  taken  the  form  of  an  oath  of 

allegiance  in  primitive  times,  although  no  such  form  has  been 
preserved.  The  Frank  kings  on  their  accession  made  a  progress 
through  their  kingdoms,  showed  themselves  to  the  nation  and 
received  an  oath  from  all  ^  The  oath  does  not  however  appear 
in  our  records  until  the  ancient  idea  of  kingship  had  been  some- 
what modified.  It  is  first  found  in  the  laws  of  Edmund,  and  it 
there  bears  the  same  mark  as  the  legislation  of  Alfred  respecting 
treason  ^.  '  All  shall  swear,  in  the  name  of  the  Lord,  fealty  to 
King  Edmund  as  a  man  ought  to  be  faithful  to  his  lord,  without 
any  controversy  or  quarrel,  in  open  and  in  secret,  in  loving  what 
he  shall  love,  and  in  not  willing  what  he  shall  not  will  *.'     This 

*  Flor.  Wigom.  aj).  1014. 

•  Greg.  Turon.  vii.  7  :  •  Priorea  quoque  de  regno  Chilperici  . . .  »d 
filiam  ejus  . . .  se  coUegerunt,  quern  Cblotharium  vocitaverunt,  exigeotes 
HAcramenta  per  dvitates  quae  ad  Chilpericum  prius  aspexerant,  ut  scUioet 
fideles  esse  debeant  Gontchramno  regi  ao  nepoti  suo  Cblothario.'  Also  is. 
30,  quoted  above ;  other  instances  are  given  by  Waitz,  D.  V.  G.  ii.  158. 

»  See  Chapter  VII. 

^  Edmund,  iiL  §  i.    Select  Charters,  p.  66. 
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however  is  no  unconditional  promise ;  for  the  oath  taken  hy  the  Conditioi 
man  to  his  lord,  on  which  the  above  is  framed,  specially  adds  'on 
condition  that  he  keep  me  as  I  am  willing  to  deserve,  and  fulfil 
all  that  was  agreed  on  when  I  became  his  man'lmd  cHose  his  will 
as  mine  ^.'  But  it  is  not  the  less  clear  that  the  obligation,  though 
mutual  and  conditional  still,  is  not  the  mere  right  and  duty  of  both 
to  maintain  the  peace  of  the  people,  but  a  stage  in  the  develop- 
ment of  those  mutual  relations  by  which  the  subject  became  per* 
sonally  dependent  on  the  sovereign  as  lord  rather  than  as  king* 

63.  The  greatest  constitutional  prerogative  of  the  king,  his  right  The  rojii 
to  nominate  and  maintain  a  comitatus  '  to  which  he  could  give  g^'ths'o 
territory  and  political  power,  is  marked  by  similar  developments.  *'®'"^**"" 
Xiike  the  Frank  king,  the  Anglo-Saxon  king  seems  to  have 
entered  on  the  full  possession  of  what  had  been  the  right  of  the 
elective  principes  :  but  the  very  principle  of  the  comitatus  had 
nndergone  a  change  from  what  it  was  in  the  time  of  Tacitus, 
when  it  reappears  in  our  historians,  and  it  seems  to  have  had  in 
£ngland  a  peculiar  development  and  a  bearing  of  special  im- 
portance on  the  constitution  In  Tacitus  the  comites  are  the 
persQfi^  following  of  the  princeps ;  they  live  in  his  house,  are 
maintained  by  his  gifts,  fight  for  him  in  the  field  If  there  is 
little  difference  between  companions  and  servants,  it  is  because 
civilisation  has  not  yet  introduced  voluntary  helplessness.  The 
difiTerence  between  the  comites  of  the  princeps  and  the  household 
of  the  private  man  ^,  depends  fundamentally  only  on  the  public  and 
political  position  of  the  master.  Now  the  king,  the  perpetual 
princeps  and  representative  of  the  race,  conveys  to  his  personal 
following  public  dignity  and  importance.    His  gesiths  and  thegns 

*  Oaths :  Schmid,  Gesetze,  p.  405 :  '  In  illo  Deo  pro  quo  BaDctmu  hoc 
sancUficatam  est,  volo  ease  domino  meo  N.  fidelis  et  credibilis,  et  amare  quae 
junet,  et  abeoniare  quae  absoniet,  per  Dei  rectum  et  seculi  competentiRm,  et 
xiTmquam  ex  velle  et  posse,  verbo  vel  opere,  quicquam  &cere  quod  ei  nu^^ 
tfli«pliceat;  nt  me  teneat  tdcut  deservire  volo,  et  totum  mihi  compleat  quod 
In  DOBtra  praelocntione  fhit,  quando  suus  deveni  et  ejus  elegi  voluntatem.* 

'  See  Kemble,  Saxons,  L  162  ;  K.  Maurer,  Wesen  des  altesten  Adels, 
Ac  pp-  137  >q- ;  Krit.  Ueberachau,  ii.  388  sq. 

•  Gneist,  SeU-govemment,  i.  6.  K.  Maurer,  Krit.  XJeberschau,  ii.  396. 
O.  L.  von  Maurer,  Hofverfassg.  i.  138-142.  The  equivalents  of  gesith 
^coma)  are  falafbta,  the  loaf-eater,  who  eats  the  bread  of  the  hlaford ;  fol- 
^^tfios,  the  follower ;  genent,  the  companion  (genoss).    See  above,  p.  24. 
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le  royni  are  among  the  ^eat  and  wise  men  of  the  land.  The  right  of  having 
such  dependents  is  not  restricted  to  him,  hut  the  gesith  of  the 
ealdorman  or  bishop  is  simply  a  retainer  *,  a  pupil  or  a  ward  * : 
the  free  household  servants  of  the  ceorl  are  in  a  certain  sense  hi^ 
gesiths  also.  But  the  gesitbs  of  the  king  are  his  guard  and 
private  council ;  they  may  he  endowed  by  him  from  the  folkland 
and  admitted  by  him  to  the  witenagemot.  They  supply  him 
with  an  armed  force,  not  .only  one  on  which  he  can  rely,  but  the 
only  one  directly  amenable  to  his  orders ;  for  to  summon  the  fyrd 
he  must  have  the  consent  of  the  witan.  The  Danish  huscarls  of 
Canute  are  a  late  reproduction  of  what  the  familia  of  tlie  North- 
umbrian kings  must  have  been  in  the  eighth  century'.  The 
gesiths  are  attached  to  the  king  by  oath  as  well  as  by  gratitude 
for  Bubstfuitial  favours  *  ;  they  have  exempt  jurisdietions  from 
which  the  national  officers  are  partially  excluded,  and  dependents 
of  their  own  whom  they  may  make  available  for  the  king's  service. 
The  king  is  not  therefore  left  alone  in  forlorn  majesty  like  the 
later  Merovingian  monarchs  ;  he  is  his  own  mayor  of  the  palace, 
the  leader  of  his  own  comitatus,  and  that  comitatus  supplies  him 
with  strength  both  in  the  council  and  in  the  field.  But  the  chief 
importance  of  the  gesiths  lies  in  their  relation  to  the  terjcitorial 
nobility,  at  its  origin. 

64.  It  has  been  sometimes  held  that  the  only  nobility-  of 
blood '  recognised  in  England  before  the  Norman  Conquest  was 

^  Others  besides  kings  and  ealdormen  might  have  gesiths  or  gesithcuDd* 
men  in  dependence  on  them.  Ini,  §  50.  The  under-kings  of  Hwiccia 
retained  the  right  of  endowing  their  comites  ;  see  Cod.  Dipl.  xzxvi,  cxvii, 
cxxv.    So  too  Queen  Ethelswitha  of  Mercia ;  ibid,  ccxcviii,  ocxdx. 

*  The  household  of  Wilfrid  is  described  by  Eddius,  c.  21,  'principes 
quoque  saeculares,  viri  nobiles,  filios  suos  ad  erudiendum  sibi  dederunt,  ut 
aut  Deo  servirent  si  eligerent,  aut  adultos  si  maluissent  regi  armatos 
coramendaret.*  No  wonder  King  Egfirith  was  jealous  of  his  •  innumerum 
sodalium  exerdtum,  regalibus  vestibus  et  tumis  omatum.'     Ibid.  c.  24. 

'  K.  Maurer,  Krit.  Ueberschau,  ii.  400.  The  hmkarlar  are  of  three  classes: 
(i)  Servants;  (2)  Gestir,  who  do  the  king's  business  abroad  and  meet  at  his 
table  only  on  holydays,  guests ;  (3)  Hiredhmenn,  the  inmates  of  the  court. 

*  Cod.  Dipl.  clxxix.  Cenulf  grants  land  to  Suithnn  '  eo  videlicet  jure  a 
ipse  nobis. et  optimatibus  nostris  fidelis  manserit  minister  et  inconvnlsus 
amicus.'  Ibid,  ccccxxxvii.  Edwy  describes  Elfh«*e  as  *  ctiidam  comiti  non 
solum  mihi  per  omnia  fideK   subjectione  obtemperanti,  verum   etiam  in 

•  omnibus  meum  velle  subjicienti.*     Ibid,  ccoclxii.  *  vassallo.' 

^  On  the  subject  of  nobility  see  K.  Maurer,  Ueber  das  Wesen  des  altestea 
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that  of  the  king's  kin^  The  statement  may  be  regarded  as  Qnestion  oh 
deficient  in  authority,  and  as  the  result  of  a  too  hasty  generaiisa-  eneeof  a 
tion  &om  the  fact  that  only  the  sons  and  brothers  of  the  kings  blooi. 
l)ear  tiie  name  of  stheling.  On  the  other  hand  must  be  allied 
the  existence  of  a  noble  (edhiling)  class  among  the  continental 
Saxons  who  bad  no  kings  at  all  :  and  the  improbability  that 
the  kindred  nations  should  undertake  so  large  expeditions  for 
conquest  and  colonisation  with  but  one  noble  family  in  each,  or 
that  every  noble  family  that  came  to  England  should  succeed  in 
obtaining  a  kingdom  ^.  The  common  use  of  the  word  nobiUs  in 
Be4e  and  Eddius  shows  that  the  statement  is  far  too  sweep- 
ing, and  the  laws  of  Ethelbert  proTe  the  existence  of  a  class 
bearing  the  name  of  eorl  of  which  no  other  interpretation  can  be 
given*.  That  these,  eorlas  and  aUhel,  were  the  descendants  of  the  The  eorl  an^ 
primitive  nobles  of  the  first  settlement,  who,  on  the  institution  of 
royalty,  sank  one  step  in  dignity  from  the  ancient  state  of  rude 
independence,  in  which  they  had  elected  their  own  chiefs  and  ruled 
their  own  dependents,  may  be  very  reasonably  conjectured  :  and 
▼hen  the  heptarchic  kingdoms  gathered  in  the  petty  royalties  of 
theeadier  date,  and  were  themselves  in  turn  gathered  in  under  the 
West  Saxon  supremacy,  the  numbers  of  the  {ieimilies  which  claimed 
blood  nobility  must  have  largely  increased,  whilst  the  accumula- 
tion of  power  in  the  king's  hand  must  have  at  the  same  time 
widened  the  interval  between  nobility  and  royalty.  The  rise 
of  royul  dignity  and  Hie  diminishing  importance  of  the  ancient 
noWea  may  likewise  have  tended  to  restrict  the  title  of  6Btheling 
to  the  royal  house.      And  this  would  certainly  follow  as  soon  as 

Adek  der  DeiitachMi  Stamme,  Mtinchen,  1846,  and  Krit.  Ueberschnu,  iii. 
4H-440. 

*  Thorpe's  Lappenberg,  ii.  31a,  513.  The  FrankB  ha«l  no  true  ancient 
noWlity,  guch  as  the  rest  of  the  German  tribes  had.  Waitz,  D.  V.  G.  ii. 
»3o-29i.    See  above,  p.  55. 

'  K^  Maorer,  Krit.  Ueberschau,  ii.  424.  See  Bede,  H.  E.  iii.  14  :  *  no- 
bflibus  simul  atque  ignobilibus/  translated  *  sethelam  and  uoeetheluin  ' ; 
■milar  expreerioius  are  countless.  For  the  *  eorl '  see  Ethelbert's  laws,  §§13, 
H*  75  &c  Ac.  Schmid,  Gesetxe,  pp.  566-568.  The  word  eorl  is  said  to  be 
tiie  same  aa  the  JN^orse  jarl,  and  another  form  of  ealdor  (?) ;  whilst  the  ceorl 
UMwers  to  the  Norse  karl ;  the  original  meaning  of  the  two  being  old  man 
aad  Toang  man.    See  Max  Miiller,  Lectures  on  Language,  ii.  280. 

'  IL  Maorer,  Wesen  des  iiltesten  Adela,  &o.  p.  187. 
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Bavarian  sindman  were  originally  the  same  thing  aa  the  Anglo- 
Saxon  gesith^.  But  they'sank  into  the  general  mass  of  vassalage 
as  it  grew  up  in  the  ninth  and  tenth  centuries.  And  Frank 
vassalage,  although  it  superseded  and  swamped  the  comitatus, 

^  The  wergild  of  the  king  is  15,000  thrymsas,  and  his  cjnebot  the  same  ; 
the  wergild  of  the  archbishop  and  setheling  or  eorl  is  15,000  ;  that  of  the 
bishop  and  ealdorman,  8000 ;  that  of  the  hold  and  high  reeve,  4000 ;  that' 
of  the  thegn,  2000 ;  that  of  ceorl,  267.   Schmid,  Gesetze,  pp.  396,  397. 

*  Robertson,  Scotland  ander  her  Early  Kings,  ii.  281,  refers  the  eaJdonnao 
and  thegn  to  Saxon  Northumbrian  the  earl  and  hold  to  the  Scandinaviao 
lords.  This  is  most  probable,  but  it  is  unnecessary  to  suppose  the  docu- 
ment earlier  than  the  time  of  Canute. 

^  See  below  p.  157,  n.  2. 

*  Waitz,  D.  V.  G.  ii.  182 ;  iv.  190.  Grimm,  E.  A.  p.  318 ;  G.  L.  von 
Maurer,  Hofverfassg.  i.  167-1 70. 
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grew  ont  of  circumstances  entirely  unconnected  with  it  ^.   The  Peculiar 

practice  i;>f  nomn^pnHatinp   »r^^   fli^  y^npfipiftty  fij^t**^  Jnrftrft  the  Anfrlo-Saxoi 

basis  of  it  The  beneficiary  system  bound  the  receiver  of  land 
to  the  king  who  gave  it;  and  the  act  of  commendation  placed  the 
freeman  and  his  land  under  the  protection  of  the  lord  to  whom 
be  adhered ;  the  result  was  to  bring  all  the  landholders  of  the 
country  gradually  into  personal  dependence  on  the  king.  Each 
of  these  practices  had  its  parallel  in  England.  The  bestowal  of 
folkland,  however,  rather  presupposed  than  created  the  close  rela- 
tion between  the  king  and  the  receiver  of  the  gift,  and  in  most 
cases  it  was  made  to  a  gesith  in  consideration  of  past  services, 
implying  no  new  connexion.  The  choice  of  a  lord  by  the  land- 
lew  man  for  his  surety  and  protector,  and  even  the  extension 
of  the  practice  to  the  free  landowner  who  required  such  protec- 
tion, was  less  liable  here  than  on  the  continent  to  be  confounded 
with  feudal  dependence,  and  in  fact  created  no  indissoluble  rela- 
tion.   Hence  the  important  difference.     The  comitatus  with  its 

ft 

'  Waitz,  D.  V.  G.  iL  262  :  '  It  ia  usual  to  derive  the  later  vassalage 
from  the  andent  comitatus,  but  there  are  no  grounds  whatever  for  doing 
•0.  The  former,  wherever  we  find  it,  appears  in  wider  extension,  in  relation 
to  private  pereons  as  well  as  to  the  king ;  in  relation  to  them  it  gives  no 
bonoon  or  rights  such  as  the  members  of  the  comitatus  enjoyed  ;  nor  does 
it  create  that  close  personal  connexion  in  which  the  comites  stand  to  their 
Iflfd/  See  also  vol.  iv,  aio  sq.  The  dependent  might  be  connected  with 
tkc  king  (1)  by  service,  (2)  by  comitatus,  (3)  by  commendation,  (4)  by 
leception  of  land  as  a  benefice.  Frank  feudalism  grew  out  of  the  two 
latter,  the  English  nobility  of  service  from  the  two  first.  It  is  not  con- 
tended that  either  the  principles  at  work  in  English  society  or  the  results 
at  which  they  arrived  before  the  Norman  .Conquest  were  very  different 
from  the  oorresponding  influences  and  results  on  the  continent ;  but  they 
kad  a  distinct  history  which  was  dififerent  in  evfery  stage,  especially  in  the 
point  that,  a«  in  so  many  other  things,  the  personal  relation  in  England 
takes  the  place  of  the  territorial  as  it  was  in  France ;  and  the  feudalism 
that  followed  the  Conquest  was  Frank  and  territorial,  that  which  preceded 
it  grew  from  personal  and  legal,  not  from  territorial  influences.  On  the 
growth  of  Frank  feudalism,  see  Waitz,  as  quoted  above  ;  on  the  growth  of 
dffpeodenoe  among  the  English,  see  the  following  chapter.  Here  the 
important  point  is  this,  that  whereas  the  later  Anglo-Saxon  nobility  grew 
ottt  of  gesith-ship  and  thegn-ship,  on  the  continent  the  feudal  nobility  grew 
mt  of  vassalage,  the  beneficiary  system  and  immunity.  There  are  how- 
ever two  points  in  question,  (1)  the  creation  of  the  Anglo-Saxon  nobility  of 
•ervice,  and  (2)  the  creation  of  the  general  system  of  dependence  of  which 
the  king  was  the  centre  and  head  :  of  these  only  the  first  is  here  noticed. 
hi  the  Frank  empire  the  beneficiary  system  is  unconnected  with  the  comita- 
tes, io  the  English  they  are  in  the  closest  connexion. 
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antrostions  is  on  the  continent  absorbed  in  the  landed  vassalage. 
The  comitatus  of  gesiths  and  thegns  forms  tlie  basis  of  a  new 
and  only  partially  vassalised  nobility. 

But  in  the  process  the  character  of  the  gesith  and  thegn  is 
largely  modified.  He  who  had  at  first  been  a  r^nlar  inmate  of 
the  king's  house  begins  to  have  an  estate  of  land  assigned  bim. 
He  may  be  a  noble,  the  son  of  a  landed  noble,  like  Benedict 
Biscop,  who  received  a  provision  of  land  from  King  Egfrith  which 
he  resigned  when  he  became  a  monk^  To  the  folkland  the  sons 
of  the  nobles,  and  the  warriors  who  had  earned  their  rest,  looked 
for  at  least  a  life  estate  ' ;  and  according  to  Bede  the  pretended 
church  endowments,  the  pseudo-monasteries,  of  his  day  had  so 
far  encroached  on  the  available  stock  as  to  be  a  public  eviL  It 
is  unreasonable  to  suppose  that  the  relation  to  his  lord  di- 
minished at  all  the  personal  status  of  the  gesith  ^  In  the  time 
of  Tacitus,  the  noble  German  did  not  blush  to  be  seen  amongst 
the  comites.  Beowulf  the  son  of  the  noble  Ecgtheow  became 
the  gesith  of  King  Hygelac,  and  when  he  rose  to  be  a  chieftain 
had  lands,  treasures,  and  gesiths  of  his  own  *.  Of  gifts  of  land  to 
the  gesiths  we  have  abundant  instances  in  the  charters,  and  in 
almost  every  instance  in  which  the  comes  is  mentioned  by  Bede, 
it  is  as  possessor  of  an  estate.  In  this  respect  almost  at  the 
dawn  of  History  the  character  of  the  association  is  varied  :  the 
ancient  comes  lived  with  his  lord,  and  was  repaid  for  his  services 
by  gifts  and  banquets;  the  English  gesithy  although  bound  by 
oaths  to  his  lord  still,  lives  on  his  own  domain.     There  are  still 


^  *Cum  esset  minister  Osuiu  regis  et  possessionem  terrae  suo  gradui 
competentem  illo  donante  perciperet,  .  . .  fastidivit  possessionem  caducam 
ut  adquirere  posset  aetemam ;  despexit  miliiiam  cum  corruptibili  donatiTO 
terrestrem^  ut  vero  Kegi  militaret,  regnum  in  supema  civitate  mereretur 
habere  perpetuum.'  Bede,  Hist.  Abbatum,  c.  I. 

^  *  Quod  enim  turpe  est  dicere«  tot  sub  nomine  monasteriorum  locahi  qui 
monachicae  vitae  prorsus  sunt  expertes  in  suam  ditionem  acceperunt . .  .  ut 
omnino  desit  loous  ubi  filii  nobilium  aut  emeritorum  militum  possessionem 
accipere  possint ;  ideoque  vacantes  .  .  .  banc  ob  rem  vel  patriam  suam  pro 
qua  militare  debuerant  trans  mare  abeuntes  relinquant,  vel  &c.  &c.'  Bede, 
Letter  to  Egbert,  c.  7. 

^  Kemble  regards  the  status  of  the  comes  as  uniree,  the  unfree  chattel  of 
a  prince,  Saxons,  i.  175;  see  above,  p.  26,  n.  3. 

*  Kemble,  Saions,  i.  16$.    Beowulf,  ed.  Thorpe,  v.  391. 
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of  course  gesiths  without,  land  ^,  who  may  live  in  the  palace ;  but 
the  ancient  rule  has  become  the  exception.  v^ 

Closely  connected  with  the  qesitk  is  th^  tlbegn^;  so  closely  that  The  the* 
it  is  scarcelj  possible  to  see  the  difference  except  in  the  nature  of 
tbe   employment.      The  thegn  seems  to  be  primarily  the  warrior 
gesith  ;  in  this  idea  Alfred  uses  the  word  as  translating  the  miles 
of  Becle  '.     He  is  probably  the  gesUh  who  has  a  particular  mili- 
tazy  duty  in  his  master's  service.    But  he  also  appears  as  a  land- 
owner.     The  ceorl  who  has  acquired  five  hides  of  land,  and  a 
special  appointment  in  the  king's  hall,  with  other  judicial  rights, 
becomes  thegn-worthy ;  his  oath  and  protection  and  wergild  are 
tliose  of  a  thegn  \     The  th^n  therefore  is  now  the  possessor  of  The  land 
five    liides  of  land,  and  as  such  bound  to  service  in  war,  not  thegn. 
necessarily  by  his  relation  to  the  king,  but  simply  as  a  land- 
owner.   And  &om  this  point,  the  time  of  Athelstan,  the  gesith 
ia  lost  sight  of  except  very  occasionally;  the  more  important 

*  Ini,  §§  45.  50. 51, 63.  K.  Manrer,  Wesen  d.  alt.  Adels,  &c.  pp.  138,  139. 
3flaurer  understands  the  gesith  of  Iiu*b  law,  where  contrasted  with  tiie 
^be^n,  as  the  landless  gesith,  p.  141.  He  also  maintains  that  the  original 
^tiffisronoe  was  that  the  gesith  was  bound  only  to  military  service,  whilst 
-tike  thegn  had  a  special  office  in  the  court  over  and  above  the  military  one  ; 
^be  second  stage  is  reached  when  the  thegn  has  special  service  in  the  field  ; 
sind  a  third  when  the  military  service  is  united  to  the  possession  of  five 
Biickss,  pp.  160-163. 

*  Thegn,  'thegen,  vir  fortis,  miles,  minister.*  Kemble,  Saxons,  i.  131, 
-who  however,  at  p.  169,  r^ards  tlie  Word  as  meaning  originally  a  servant. 
'^^ITaitz  oompfties  the  gesith  with  the  Frank  antrustion,  and  the  thegn  with 
^^Ixe  Tiwras ;  D.  Verfas^.-Geschichte,  i.  363.  K.  Maurer  identifies  thegeneat 
—  iifi  the  gesith  (Wesen  des  altesten  Adels,  &c.  p.  146),  and  points  out  that 
^ilie  onginal  meaning  of  thegn  is  not  a  servant,  but  a  warlike  man.  Its 
^^ri^n  ia  not  the  same  as  that  of  the  German  di&fien,  to  serve  ;  the  cognate 
mmt*i^  with  which  is  tAeow,  a  slave.  See  too  K.  Muurer,  Elritisohe  Ueber- 
^pobaa,  ii.  389. 

»  Bede,  H.  B.  iii.  14  :  •  iMvprtitque  ipse  cam  uno  tantum  milite  (thegn) 
^p5bi  fidelissimo  nomine  Tondheri,  celandus  in  domo  comitis  (gesithes) 
;^^Snnvaldi,  qnem  etiam  ipsum  sibi  amicissimum  autuniabat  .  .  .  ab  eodem 
j_i^>niitr  (gesith)  proditam  eum  Osuiu,  cum  prae&to  ipsius  milite  (thegn) 
■  p^-r  praefectum  (gerefan)  suum  .  .  .  interfiscit.*  Hist.  Eccl.  iv.  22  :  *  Ad 
fjirmiT"""'  ipsorum,  comitem  (gesith)  videlicet  Aedilredi  regis,  addactus  ; 
j-^  quo  interrogatus  quis  esset^  timuit  se  militem  (cyainges  thogn)  fuisse 
pnfiteri,^  &c. 
«  As  Uie  Danish  wars  compelled  the  kmg  to  call  out  the  whole  popula- 
te arms  and  not  to  rely  on  his  own  comitattis,  or  on  hia  gesiths  and 


^^^£4Ba}>peared 
Z^Iidithit. 


-^^^•gjig's  thegns,  the  distinction  of  the  king's  thegn  from  other  landowners 
^^^^jMkpyeared  {K.  Maurer,  Krit.  Ueberachau,  IL  409,  410),  and  the  gesith 
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members  of  the  class  having  become  th^ns*,  and  the  lesser  sort 
sinking  into  the  rank  of  mere  servants  to  the  king.  The  class  of 
thegns  now  widens  ;  on  the  one  hand  the  name  is  given  to  all 
who  possess  the  proper  quantity  of  land  whether  or  no  they  stand 
in  the  old  relation  to  the  king';  on  the  other  the  remains  of  the 
older  nobility  place  themselves  in  the  king's  service.  The  name 
of  thegn  covers  the  whole  class  which  after  the  Conquest  appears 
under  the  name  of  knights,  with  the  same  qualification  in  land 
and  nearly  the  same  obligations'.  It  also  carried  so  much  of 
nobility  as  is  implied  in  hereditary  privilege.  The  thegn-bom  are 
contrasted  with  the  ceorl-bom  ;  and  are  perhaps  much  the  same 
as  the  gesithcund.  Such  thegn-bom  and  gei^it^cund  men  may 
themselves  be  called  thegns  even  where  they  hold  no  land,  but 
they  do  not  acquire  the  privilege  of  their  blood  until  they  have 
reached  the  third  generation  from  the  founder  of  the  family 
dignity*. 

Under  the  name  of  thegn  are  included  however  various  grades 
of  dignity  ^.     The  class  of  king's  thegns  is  distinguished  from 

*  This  18  self-evident  in  the  case  of  the  laws.  As  to  charters  the  following 
is  the  general  condusion ;  down  to  the  time  of  Egbert  grants  are  made  to 
comites  and  ministri  in  nearly  equal  numbers ;  Ethelwulfs  grants  are  all 
to  ministri;  so  are  those  of  his  successors  down  to  Edmund  who  grants 
twice  to  his  comites  Ethelstan  and  Eadric,  both  of  whom  are  ealdoroien ; 
and  from  this  time  comes  generally  has  that  signification  ;  the  terms  miles 
(Cod.  Dipl.  ccocxxvi,  mclvi,  mc1vili),liomo  (ccclxxxvi,  ccccxii),  andvassallua 
(ccccxxxi,  nilxxx )  occur  occasionally  during  the  tenth  century.  It  would 
appear  from  this  that  the  use  of  the  word  gesith  in  Alfred's  transUt4«>n  of 
Bede  may  have  been  an  intentional  archaism. 

'  This  is  the  great  point  maintained  by  K.  Maurer,  Wesen  d.  alt.  Adels, 
p.  158 ;  who  asserts  that  in  the  later  Anglo-Saxon  times,  the  king's  service 
without  the  five  hides  did  not  confer  the  rank  of  thegn,  whilst  the  five 
hides  without  the  king's  special  service  did.  The  whole  view  is  combated 
by  Schmid,  Gesetze,  pp.  664-668.  See  Gneist,  Self-government,!.  13, 16. 17. 

*  Select  Charters,  p.  87,  above  p.  155.  The  word  cnikt  occurs  in  the 
charters  occasionally,  e.g.  Cod.  Dipl.  dlvii,  dcxii,  dclxxxv,  dcxciv,  mccdi, 
mcccxxxvi,  apparently  in  the  sense  of  minister  or  th^^n  to  a  noble  person. 
See  Schmidi  Gesetze,  p.  548. 

^  There  are  doubts  about  the  reading  of  the  jiassage  on  which  this 
depends,  Wergilds,  §§  9-13.  See  K.  Maurer,  Wesen  d.  alt.  Adels,  &c.  pp. 
139,  1 40;  who  understands  that  although  every  possessor  of  five  hides  was 
a  thegn,  it  was  only  in  three  generations  that  he  became  gesithcund  or 
ennobled  in  blood ;  if  a  ceorl  was  a  gesith  or  military  follower  without  the 
five  hides,  he  was  not  a  thegn  and  could  have  only  a  ceorl's  wergild. 

*  Of  the  official  thegns  of  the  king's  household,  the  hors-thegn,  disc-thegn 
and  the  rest,  it  is  not  necessary  to  speak  here  ;  they  arc  officers,  not  classes 
or  ranks  of  society. 
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that  of  the  medial  thegUB,  and  from  a  residuum  that  falls  in  rank  Banks  of 
below  the  latter^.  The  heriot  of  a  king's  thegn  by  the  law  of 
Canute  comes  midway  between  that  of  an  eorl  and  that  of  the 
medial  th^n.  His  estate  of  land  would  seem  then  to  fall  between 
the  forty  hides  of  the  one  and  the  five  hides  of  the  other*. 
Over  a  king*6  thegn  none  but  the  king  himself  could  exercise 
jurisdiction',  whilst  there  were  thegns  who  where  in  actual 
dependence  on  others  bearing  the  same  title  * :  and  Canute  in 
one  of  his  chartera  addresses  th^ns  as  *twelfhynde  and  twy^ 
hynde/  as  if  some  at  least  of  the  order  were  in  wergild  indis- 
tinguishable from  the  ceorls^  Some  thegns  had  socen  or 
jurisdiction  over  their  own  lands,  and  others  not^  We  may  well 
believe  that  the  comhinations  and  permutations  of  nobility  by 
blQod,  office  and  service  would  create  considerable  differences 
among  men  bearing  the  common  title.  The  alodial  eorl  who  for 
security  has  commended  himself  to  the  king  and  bears  an  hono- 
rary office  at  court,  th^  official  ealdorman  who  owes  his  place 
to  royal  feivour  earned  in  the  humbler  status  of  a  dependent, 

*  Canute,  Sec.  §  73.  Maurer  (p.  171)  refers  this  graduation  merely  to 
the  extent  of  the  possessionfl  held  by  each  class ;  citing  Domesday, 
Nottinghamshire,  p.  280 ;  Yorkshire,  p.  298 ;  where  the  thegn  who  has 
more  uian  six  manors  pays  a  relief  of  eight  pounds  to  the  king ;  he  who 
has  six  or  less  pays  three  marks  to  the  sheriff.  The  custom  of  Berkshire  was 
different ;  there  the  whole  armour  was  given  to  the  king  with  one  horse 
saddled  and  another  unsaddled.  Gueist  (Self-government,  i.  1 7)  connects 
the^  extemdon  of  the  heriot  to  alodial  owners  with  the  acquisition  of  the 
position  of  thegn  by  every  owner  of  five  hides. 

*  The  forty  hides  that  conveyed  the  dignity  of  a  'procer  (Hist.  EUens.  ii. 
40)  are  of  course  eight  times  the  five  hides  that  made  a  thegn.  So  the 
eotl's  wezffild  was  15,000  thrymsas  and  the  thegn 's  1200  shillings.  I  con- 
fess that  I  see  no  other  explanation  of  the  passage  and  of  the  similar  one 
an  the  Ranks,  than  that  the  possession  of  forty  hides  entitled  a  man  to  the 
wergild  and  credibility  of  an  .earl ;  it  could  scarcely  confer  a  claim  on  the 
ealdcomaDship  in  its  character  of  magistracy,  although  there  is  a  passage  in 
Hist.  EUens.  L  5  which  might  lead  to  such  a  conclusion.  Bobertson,  Essays, 
p.  1C9.  But  there  may  have  been  a  rule,  such  as  that  of  Clothair  II  (Baluze, 
L  16),  that  no  one  should  be  an  ealdorman  who  did  not  hold  forty  hides  of 
land  in  the  territory  he  was  to  rule  ;  or  the  forty  hides  may  have  been  the 
appanage  or  official  estate  of  the  earl. 

'  Eibelred,  iii.  §  11. 

^  Banks,  §  3.    Select  Charters,  p.  64. 

*  Cod.  DipL  dccxxxi.  K.  Maurer  doubts  the  pertinency  of  this  passage. 
Sucli  persona  were  probably  the  scir-th^^s  to  a  large  extent,  simply  land- 
owners,  such  as  the  numerous  taini  of  the  Western  shires,  noticed  in  Domes- 
day-book.   See  Schmid,  Gesetze,  p.  667. 

*  Canute,  ii.  %  71.  3. 
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the  mere  courtier  who  occupies  the  place  of  the  ancient  gesith, 
the  ceorl  who  has  thriven  to  thegn-right,  the  landowner  of  five 
hides  or  more,  and  the  smaller  landowner  who  has  his  own 
place  on  the  shiremoot,  aU  stand  on  different  steps  of  dignity. 
The  very  name,  like  that  of  the  gesith,  has  different  senses 
in  different  ages  and  kingdoms ;  hut  the  original  idea  of  militarj 
service  runs  through  all  the  meanings  of  thegn,  as  that  of 
personal  association  is  traoeahle  in  all  the  applications  of  gesith. 
The  king's  thegn  was  both  the  landowner  and  the  military 
gesith.  In  the  latter  character  he  was  bound  by  a  very  stringent 
oath  of  fidelity ;  and  he  received  fipom  his  lord  the  equipment 
which  was  returned  as  a  heriot  on  his  death.  He  was  a  member 
of  his  personal  council,  and  as  such  attested  the  acta  of  the 
witenagemot.  Sometimes  the  assent  and  counsel  of  the  comites 
is  expressed  in  a  charter ',  and  occasionally  a  comes  att^  & 
grant,  but  more  frequently  the  king^s  retainers  style  themselv« 
ministri  or  thegns,  and  when  the  term  comes  ultimately  emerges, 
it  is  as  the  translation  of  eorl  or  ealdorman,  in  the  centuir 
immediately  preceding  the  conquest  \ 

The  title  of  When  the  more  ancient  blood  nobility  which  had  exfeted  in  the 
time  of  Ethelbert  of  Kent,  and  survived  as  late  as  that  of  Alfred, 
had  finally  merged  in  the  nobility  of  service,  when  the  eorl  audi 
©thel  were  lost  in  the  thegn,  it  is  no  wonder  that  the  title  of 
aetheling  was  restricted  to  the  king's  kin.  Then  too  the  position 
of  the  ceorl  seems  to  have  sunk,  although  not  so  low  as  it  m 
after  the  Conquest :  the  mere  possession  of  land,  however  free, 
was  no  longer  the  sole  qualification  for  political  power. 

The  ealdor-  66.  Whilst  the  title  of  thegn  speaks  distinctly  of  the  origin 
of  the  rank  in  military  service,  that  of  ealdorman  evinces 
equally  clearly  its  connexion  with  executive  government;  fo^ 
although  it  is  sometimes  loosely  or  generical^jr  applied  as  afl 
equivalent  to  lord,  senior,  or  noble,  it  is,  when  given  to  a  p«r^ 
ticular  person,  or  appearing  in  a  public  document,  always  referi 
able  to  the  chief  magistrate  of  a  shire  or  cluster  of  ^res.    H 

^  But  only  in  suspidons  documents,  such  as  the  grant  of  Ethelimlf,  M 
Dipl.  ml. 

'  See  above  p.  iii,  n.  4. 
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thus  answers  to  the  comes  or  graf  of  the  continent,  and  by 
AjBser  and  the  other  historians  who  have  used  his  work,  the 
word  coriMs  is  employed  as  its  Latin  equivalent.  Alfred,  bow- 
ever,  uses  ealdorman  to  translate  the  princeps  of  Bede.  The 
use  of  dux  for  ealdorman  is  not  rare  in  the  Latin  chronicles,  The  dux. 
and  the  term  is  occasionally  found  in  charters  as  early  as  the 
eighth  century  interchangeably  with  princeps  *.  Whether  in  such 
cases  the  dux  should  be  understood  to  have  the  military  com- 
mand of  the  shire,  whilst  the  ealdorman  possessed  the  civil, 
and  the  gerefa  was  simply  the  guardian  of  the  king's  interest ; 
whether  the  dux  ruled  over  a  wider  territory  than  the  simple 
ealdorman ;  or  whether  the  terms  are  not  really  equivalents,  can 
only  be  conjecturally  decided. 

The  history  of  the  ealdormanship  is  thus  in  close  connexion  Ealdormeii 
with  that  of  the, shire*.  The  smaller  principalities  of  Mercia,  kings, 
retaining,  under  the  rule  of  Fenda  and  his  sons,  somewhat  of 
thdr  earlier  individuality,  have  their  ealdormen  in  the  descen- 
dants of  their  royal  house.  Oshere,  Osric,  and  their  race  ',  rule 
Hwiccia  for  a  century  and  a  half  as  a  hereditary  lordship ;  the 
ealdonnan  of  the  Gyrwas  is  in  the  seventh  century  sufficiently 
noble  to  marry  the  daughter  of  the  king  of  East  Anglia  * :  and 
tiie  ealdorman  of  the  Gaini  in  the  ninth  gave  Jiis  daughter  as 
wife  to  Eling  Alfred*.  In  the  cases  in  which  such  an  origin  is 
clear,  the  relation  of  the  ealdorman  to  the  king  has  probably 
been  created  by  commendation  rather  than  by  conquest ;  and 
eoaseqnently  the  hereditary  descent  of  the  office  is  only  occa- 
aonally  interfered  with  by  royal  nomination,  as  was  the  rule  ip 
Saxon  Northumbria  •. 

As  the  heptarchic  kingdoms  successively  came  under  West  Ealdormen 
Saxon  domination,  their  ruling  houses  being  extinct,  ealdormen 
were  placed  over  them.     The  Mercian  kingdom,  or  so  much  of 
it  as  was  not  in  Danish  hands,  was  administered  by  the  son-in- 
law  of  Alfred  as  ealdorman,  and  an  attempt  was  made  to  render 

*  Cod.  Dipl.  bcviL  &c.  •  Above,  p.  111. 

*  Seethe  cbartera  in  the  Cod.  DipL  Iv,  Ixxziii,  cii,  cxxv,  cxvii.     Cf.  Pal- 
gnve,  Mnmon wealth,  p.  oclxxxviii.  *  Bede,  H.  E.  iv.  19. 

*  Aana;  11.  H.  B.  p.  475.    Her  mother  was  of  the  royal  house  of  Mercia, 

*  See  the  suooeasion  in  Hoveden,  i.  57  sq. 
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Eaidormen    the  dignity  heretUtarv  in  the  person  of  his  daughter^.     Each 

of  shiivs  or  ^^        •»  «/  x^  o 

provinces,  of  the  West  Saxon  shires  already  had  its  ealdorman  ^ ;  and  as 
soon  as  the  subjugation  of  the  Danes  made  it  possible  to  intro- 
duce a  uniform  shire-administration,  the  same  organisation  was 
adopted  throughout  the  kingdom.  But  either  the  arrangement 
was  carried  out  by  the  collection  of  several  shires  under  one 
ealdorman,  or  a  superior  ealdormanship  was  established  over  a 
number  of  subordinate  ones ' :  for  in  the  time  of  Edgar  and 
earlier,  these  great  jurisdictions  existed,  as  we  have  seen 
already*,  and  led  the  way  for  the  summary  division  of  the 
country  by  Canute  into  four  earldoms,  which  continued  with 
some  slight  variations  until  the  Norman  Conquest.     The  title 

Title  of  earl,  of  earl  had  begun  to  supplant  that  of  ealdorman  in  the  reign  of 
Ethelred :  and  the  Danish  jarl,  from  whom  its  use  in  this  sense 
was  borrowed,  seems  to  have  been  more  certainly  connected  by 
the  tie  of  comitatus  with  his  king  than  the  Ajiglo-Saxon  ealdor- 
man need  be  supposed  to  have  been^  Hence  in  the  laws  of 
Canute  the  heriot  of  the  earl  appears  side  by  side  with  that  of 
the  thegn,  and  he  himself  is  included  in  the  servitial  nobility. 
The  original  idea  of  the  ealdormanship  is,  however,  magistracy 
or  jurisdiction,  as  implied  in  the  attribute  of  age,  and  is  not 
necessarily  connected  with  either  nobility  of  blood  or  with  that 
of  service,  or  even  with  the  possession  of  a  separate  estate  of 
land  greater  than  that  of  the  ordinary  freeman. 

'  Flor.  Wig.  A.D.  920. 

<  Ethelwulf  is  ealdorman  of  Berks  in  A.n.  860,  Asser,  M.  H.  B.  p.  473 : 
Athelhelm  of  Wilts  in  a.  d.  887,  ibid.  p.  491;  Eanwulf  (^  Somerset,  A.D. 
867,  Ethelw.  M.9.B.  p.  513;  Osric  of  Hants  in  A.D.860,  Asser,  p.  473; 
Odda  of  Devon.  A.D.  878,  Ethelw.  p.  515  ;  Ceolmund  of  Kent  in  A.D.  ^7, 
Chron.  Sax.;  Huda  of  Surrey  in  A.D.  853,  Asser,  p.  470;  Osric  is  6al(U>r< 
man  of  Dorset  in  A  J).  845,  Chron.  Sax.  See  Palgrave,  Commonwealth, 
Appendix. 

'  I  cannot  find  that,  after  the  consolidation  of  the  kingdom,  the  Mercian 
shires  ever  had  their  own  eaidormen  like  the  West  Saxon,  except  Lindsey, 
the  ealdorman  of  which  district  was  killed  at  Assandun.  They  were  under 
the  great  eaidormen  of  Mercia ;  yet  Ofia  had  governed  by  eaidormen,  and 
something  must  be  allowed  for  the  scantiness  of  records. 

*  Above,  p.  1 1 7.  Robertson,  Essays,  pp.  1 77-1 89.  The  title  of  palWcu*^, 
which  appears  from  time  t^  time  in  Anglo-Saxon  records  from  the  eighth 
century  to  the  eleventh,  is  referred  by  Robertson  to  the  senior  ealdorman 
of  the  king's  kin ;  according  to  Sohm  it  is  equivalent  to  dvx, 

*  K.  Maurer,  Wesen  d.  iilt.  Adels,  p.  180. 
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67.  Although  the  yarious  origins  of  the  various  ranks  of  Tbaynptki 
dignitj  are  thus  inyolved,  the  distinction  between  man  andttonofnuik. 
man  was  sharply  drawn  for  all  the  most  important  purposes 
of  judicature  bj  the  institution  of  the  wergild.  Every  man's 
life  had  its  value,  and  according  to  that  valuation  the  value  of 
his  oath  in  the  courts  of  justice  varied,  and  offences  against  his 
protection  and  person  were  atoned  for.  The  oath  of  the  twelf- 
hynd  man  was  worth  six  times  that  of  the  twyhynd  man,  and 
twice  that  of  the  sixhynd  man.  Each  of  the  Germanic  races 
had  its  own  tariff  of  wergilds,  varying  according  to  the  circum- 
stances  of  the  case  ^ ;  as  the  freemen  were  mingled  more  or  less 
with  Istic  or  native  races,  or  affected  by  the  influences  of 
royalty  and  nobility'.  In  most  of  the  English  kingdoms  the 
basis  of  the  calculation  was  the  wergild  of  two  hundred  shillings, 
which  marked  the  ceorl,  twyhynd  or  simple  free  man.  The 
thegn  was  worth  twelve  hundred  shillings.  The  Briton  or  wealh 
was  worth  half  as  much  as  the  Saxon  or  Angle  :  if  he  possessed 
five  hides  he  was  sixhynd,  if  he  possessed  but  one  he  was  worth 
a  hundred  shillings  ^  The  higher  ranks,  the  king,  archbishop, 
bishop,  ealdorman,  and  earl,  were  estimated  in  multiples  of  the 
wane  sort :  the  king's  high  reeve  was  worth  twice  ^the  thegn, 
the  bishop  and  ealdorman  four  times,  the  king  and  archbishop 
six  times ;  but  the  rules  are  neither  general  nor  constant. 

But  although  English  society  was  divided   by  sharp  lines,- No  ca«te 
ukI  broad  intervals,  it  was   not  a  system  of  caste  either  in 
the  stricter  or  in  the  looser  sense.     It  had  much  elasticity  in 

'  See  them  collected  by  Robertson,  Scotland  under  her  Early  Kings,  ii. 
'75-308. 

'  On  this  subject,  which  is  in  itself  of  great  importonce,  but  cannot  be 
roriced  out  here,  see  K.  Maorer,  Wesen  dea  altesten  Adels,  pp.  130-133, 
vhere  the  different  usages  of  Kent,  Wessex,  and  Mercia  are  compared. 

'  The  sizhynd-man  is  a  difficulty.  K.  Maurer  holds  the  twyhynd-man 
o  be  the  landless  ceorl,  the  freeman  on  another's  land ;  and  therefore  the 
izhynd-man  would  be  the  ceorl  who  had  land  of  his  own,  but  less  than 
ive  faidei,  which  was  the  qualification  of  the  twelfhynd-man,  p.  134;  Ro« 
•ertflon,  Scotland,  ftc.  ii.  280,  297,  thought  that  the  British  owner  of  five 
tides  (Ini,  §  24)  was  the  only  sixhynd -man,  and  as  such  proprietors  be- 
ame  extinct  or  merged  early  in  the  mass  of  the  people,  the  rarity  of  the 
erm  may  be  thus  accounted  for;  but  in  his  Eraays  (p.  xlviii)  he  in- 
lades  the  Northumbrian  dreng,  and  also  the  landless  gesithcund-man  of 
''P'eaaex. 
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Po88a>UH7  of  practice,  and  the  boundaries  between  the  ranks  were  passable. 

rank.  The  ceorl  who  had  thriven  so  well  as  to  have  five  hides  of  land 

vose  to  the  rank  of  a  thegn ;  his  wergild  became  twelve  hundred 
shillings;  the  value  of  his  oath  and  the  penalty  of  trespass 
against  him  increased  in  proportion;  his  descendants  in  the 
ihird  generation  became  gesithcund.  Nor  was  the  character  of 
the  thriving  defined :  it  might,  so  far  as  the  terms  of  the  custom 
went,  be  either  purchase,  or  inheritance,  or  the  receipt  of  rojal 
bounty.  The  successftil  merchant  might  also  thrive  to  thegn- 
right.  The  thegn  himself  might  rise  to  the  rank,  the  estimation, 
and  status  of  an  eorL 

tr^'^^^atei?  68.  With  such  an  intricate  system  was  royalty  siirrounded  :  ^ 
a  system  rendered  the  more  intricate  by  poverty  of  nomen- 
qlature,  variety  of  provincial  custom,  and  multiplicity  of  ranks, 
tenures,  and  offices.  Most  of  these  characteristics  beloog  both 
to  the  heptarchic  and  to  the  aggregated  kingdom.  Under  the 
former  system  the  organisation  ends  here ;  for  no  higher  ma- 
chinery either  of  race  or  territorial  nationality  can  be  shown 
to  have  existed  until  the  hegemony  of  the  West  Saxon  kings 
began  the  work  of  consolidation.  At  several  periods  the  most 
powerful  monarch  of  the  seven  did,  as  we  have  seen,  exercise 
a  supremacy  more  than  honorary,  although  not  strictly  of  the 
nature  of  government.     To  such  the  name  of  Bretwalda*  has 

*  On  the  Bretwalda  aee  HaUam,  M.  A.  ii.  270,  352,  and  Archaeolojfift, 
xxxii.  -245  ;  Kemble,  Saxons,  ii.  8.22  ;  Freeman,  Nonn.  Gonq.  L  542-556. 
Bede,  H.  E.  ii.  5,  mentions  seven  kings  who  had  a  primacy  (imperium  or 
ducatus)— Ella  of  Sussex.  Ceawlin  of  Wessex,  Ethelbert  of  Kent,  Eedwald 
of  East  Anglia,  Edwin,  Oswald,  and  Oswy,  of  Northumbria.  One  of  tbc»e, 
Oswald,  is  called  by  Adamnan.  who  wrote  before  Bede,  *  totius  Britanniae 
imperator  ordinatus  a  Deo.*  The  Anglo-Saxon  Chronicle,  A.D.837,  gives 
to  these  seven  the  title  of  Bretwalda ;  and  makes  Egbert  of  Wessex  the 
eighth.  The  word  occnrs  in  a  bilingual  charter  of  Athelstan,  Cod.  Dil^ 
mcx,  as  Brytsenwalda,  translating  the  title  •  rex  et  rector  totius  hums  Bri- 
tanniae insulae.'  Kemble,  however,  derived  it  from  the  Anglo-Saxon  breotan. 
to  '  distribute,*  and  explained  it  •  widely  niling.*  Rapin,  who  seems  to  have 
been  the  first  historian  who  attached  much  importance  to  it,  regarded  it  as 
(denoting  the  headship  of  a  federal  union  of  kings;  Sharon  Turner  also 
mentions  it ;  Lingard  goes  so  far  as  to  assume  tlukt  it  was  a  regular  tiUd 
borne  by  several  kings  in  succession,  and  arranges  the  early  histoiy  under 
them  as  Bretwalda  I,  Bretwalda  II,  &c.  Palgrave  went  on  to  connect  it 
with  the  imperial  status  of  the  kings,  as  sharers  in  the  remaina  of  the  Ko* 
man  Caesarship,  and  supposed  the  Bretwaldas  to  be  the  successors  of  ih« 

Digitized  by  VjOOQIC 


VL]  ICanks  and  Classes.  163 

been  gtvea  by  historians ;  bat  the  denomination  is  not  contem-  What  was 
poraneoiui  or  of  conunon  use.  It  is  most  probable  that  thewaida? 
superiority  was  one  of  power  and  influence  only ;  but  it  may 
haTe  been  recognised  by  occasional  acts  of  comm^adation  by 
»4idi  the  weaker  sovereign  placed  himself  under  the  protection 
of  the  stronger,  entering  on  an  alliance  for  defence  and  offence 
in  wbich  the  determination  of  the  defence  and  offence  belonged 
to  the  superior.  The  conmiendation  was  ratified  by  oath  and 
was  one  of  the  chief  steps  towards  organised  feudalism.  In  itself 
Werer  it  was  not  feudal  any  more  than  the  comitatus :  the 
origin  of  the  tie  in  each  case  being  personal  and  not  territorial, 
vhilst  in  the  feudal  system  thd  origin  of  the  obligation  is  in  the 
lud,  and  not  in  the  persons  connected  by  it  Such  a  theory, 
Iwwever,  will  not  account  for  all  cases  in  which  the  title  of 
Bretwalda  is  given :  some  may  have  been  due  to  conquest  and 
oecupation  of  short  duration,  such  as  the  alternate  superiority 
of  Mercia  and  Northumbria  in  the  seventh  century :  some  to 
tlie  mere  threat  of  war,  or  to  the  flattery  of  courtiers,  or  to  the 
renown  of  the  great  king  whose  very  name,  as  in  Tacitus's  time, 
settled  the  fate  of  battles. 

Daring  this  period  the  unity  of  the  church  was  the  only  Eoctottasti- 
wcridng  unity  :  the  law  of  religion  the  only  universally  recog- 
nised common  jurisprudence.  The  archbishop  of  Canterbury 
stood  constantly,,  as  the  Bretwalda  never  stood,  at  the  head 
of  an  organised  and  symmetrical  system,  all  the  officers  of  which 
were  bound  by  their  profession  of  obedience  to  him.  The  arch- 
Iwshop  of  York  governed  Northumbria  with  a  much  firmer  and 
nuHie  permanent  hold  than  the  kings,  and  in  secular  as  we^ 
S8  ecclesiastical  matters  occupied  a  position  stronger  and  safer. 

Britiah  paeado-emperors  Maximus  and  Carausiua.  Mr.  Freeman  of  coarse 
tlpowB  over  the  latter  part  of  Palgrave's  theory,  but  regards  the  title  as  sig- 
ntficatiTe  of  a  real  and  substantial  hegemony,  though  in  no  way  derived  from 
fionnn  or  British  dominion.  The  supremacy  of  Egbert  was  acknowledged 
^  all  the  English  princes  in  Britain,  and  his  successors  took  titles  of  im- 
perator,  basileus.  Sec,  which  express  the  same  supremacy,  and  although  in 
^^leiDselves  quaint  and  pedantic  imitations  of  foreign  usage,  imply  a  dis- 
^SJUA  aaaertion  of  the  independence  of  the  English  crown  of  all  earthlv 
"q>eriority.  The  Appendix  B.  to  Mr.  Freeman's  first  volume  contains  aU 
^  information  on  tlie  subject,  which  is  only  very  incidentally  connected 
^nth  constitutional  history. 

M  2 
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The  bishops  of  the  several  kingdoms  could  meet  for  common 
council  eind  issue  canons  that  were  of  equal  validitj  all  over 
the  land.  And  this  fact  was  recognised  by  Ofia  and  Egbert^  the 
two  kings  who  made  the  greatest  strides  towards  a  union  of  the 
kingdoms.  But  the  origin,  growth,  and^^constitutional  deyelop- 
ment  of  the  English  church  requires  separate  and  independent 
treatment. 

0-- 
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69.  Development  in  Anglo-Saxon  history  firom  personal  to  tenritoiiiJ 
system. — T^Increase  of  royal  power  in  intension  as  the  kingdom 
increases  in  extension. — 71.  The  king  l^omes  lord  or  patron  of  the 
people.  —  72.  He  becomes  the  source  of  justice.  —  73.  Jurisdiction 
becomes  territorial. — 74.  The  tenure  of  iand  affected  by  the  territorial- 
Ising  of  judicature. — 75.  Territorialising  of  military  organisation. — 
76.  Legislation ;  absenoe  of  personal  law. — 77.  Influence  of  the  Danes. 
— 78.  Inflnenoe  of  Frank  legislation. — 79.  No  real  growth  of  nnity.^  . 
80.  Seeds  of  national  life  still  presenred. — 81.  National  character. 

69.  Although  the  framework  of  Anglo-Saxon  society  was  Deveiop- 
permanent,  and  its  simple  organisation  easily  adapted  itself  to  Auffio- 
the  circumstances  that  fill  the  five  centuries  of  its  history,  it  was  history. 
d^iahle  of  development  and  liahle  to  much  internal  modification, 
according  to  the  variations  of  the  balance  of  its  parts,  and  the 
character  of  its  regulative  or  motive  force.  The  exact  chrono- 
logical sequence  of  these  variations  it  is  diiEcult  to  determine, 
but  as  to  the  &ct  of  the  development  there  can  be  no  question. 
A  comparison  of  the  state  of  afiBEurs  represented  in  Domesday 
book  with  the  picture  that  can  be  drawn  from  Bede  sufficiently 
proves  it.  The  ages  had  been  ages  of  struggle  and  of  growth, 
although  the  struggle  was  often  fruitless  and  the  growth  ended  in 
weariness  and  vexation.  But  the  transition  is  more  distinctly 
apx>arent  if  we  look  back  further  than  Bede,  and  rely  on  the 
analogies  of  the  other  G^ermanic  nationalities  in  drawing  our 
initial  outline.  And  J;his  we  are  justified  in  doing  by  the 
completeness  and  homogeneousness  of  the  constitution  when  it 
first  appears  to  us>  and  by  the  general  character  of  the  early  laws. 
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i>ifflculties    But  the  subject  is  not  without  its  difficulties  :  the  first  and  last 
of  treat-  •*  i.  i         t        • 

ment  terms  of  the  development  are  as  remote  from   each   other  m 

character  as  in  date.  There  is  a  very  great  difference  between 
the  extreme  and  confusing  minuteness  of  Domesday  and  the 
simplicity  and  elasticity  of  the  ideal  Gkrman  system  of  the  sixth 
century  :  whilst  on  the  other  hand  the  scantiness  of  the  latter  is 
compensated  by  its  clearness,  and  the  abundance  of  the  former 
is  deprived  of  much  of  its  value  by  the  uncertainty  of  its  ter- 
minology. For  it  is  unquestionable  that  great  part  of  the  Anglo- 
Saxon  custonmry  law,  of  which  Domesday  is  the  treasury,  was 
unintelligible  to  the  Norman  lawyers  x)f  the  next  century,  on 
whose  interpretation  of  it  the  legal  historian  is  wont  to  rely. 
Ilie  process  of  change  too  was  very  gradual :  it  is  not  marked 
by  distinct  steps  of  legal  enactment;  the  charters  only  afford 
incidental  illustrations,  and  the  historians  were,  for  the  most  part, 
too  fiskr  removed  in  time  from  the  events  they  described  to  have 
a  distinct  idea  ef  it,  even  if  it  had  been  possible  for  the  annalist 
to  realise  the  working  of  causes  in  so  slow  and  so  constant  action. 
But  all  the  great  changes  in  the  early  history  of  institutions  are  of 
this  character,  and  can  be  realised  only  by  the  comparison  of  suffi- 
ciently distant  epochs.  There  are  no  constitutional  revolutions, 
no  violent  reversals  of  legislation ;  custom  is  far  more  potent  than 
law,  and  custom  is  modified  infinitesimally  every  day.  An  altera- 
tion of  law  is  often  the  mere  registration  of  a  custom,  when  men 
have  recognised  its  altered  character.  The  names  of  offices  and 
assemblies  are  permanent,  whilst  their  character  has  imper- 
ceptibly undergone  essential  change, 
c^nen^  The  general  tendency  of  the  process  may  be  described  as  a 

thede?elop-  movement  from  ihe  personal  to  the  territorial  organisation  ; 
from  a  state  of  things  in  which  personal  fireedom  and  political 
right  were  the  leading  ideas,  to  one  in  which  personal  freedom  and 
political  right  had  become  so  much  bound  up  with  the  relations 
created  by  the  possession  of  land,  as  to  be  actually  subservient  to 
it :  the  Angel-cynn  of  Alfred  becomes  Uie  Engla-lande  of  Canute. 
The  main  steps  also  are  apparent.     In  the  primitive  Gennafl 

^  Palgrave,  Ck)mmonwealth,  p.  62. 
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constitation  the  free  man  of  pare  blood  is  the  fully  qtialiiied  Pro^reM 

political  imit  ^ ;  the  king  is  the  king  of  the  raoe ;  tiie  host  is  the  sooai  to*^ 

people  in  arms ;  the  peaoe  is  the  national  peace ;  the  courts  are  lystem. 

the  people  in  council ;  the  land  is  the  property  of  the  race,  and 

tiie  free  man  has  a  right  to  his  share.     In  the  next  stage  tlie 

posseasion  of  land  has  become  the  badge  of  freedom ;  the  freeman 

is  fally  free  because  he  possesses  land,  he  does  not  possess  the  land 

because  he  is  free ;  the  host  is  the  body  of  landowners  in  arms  ; 

the  courts  are  the  courts  of  the  landowners.     But  the  personal 

basil  is  not  lost  sight  of :  the  landless  may  stiU  select  his  lord  ; 

the  hide  is  tiie  provision  of  the  family ;  the  peace  implies  the 

oudntenanoe  of  rights  and  duties  between  man  and  man ;  the 

fuU-free  is  the  equal  of  the  noble  in  all  political  respects.     In  a 

further  stage  the  land  becomes  the  sacramental  tie  of  all  public 

relations ;  the  poor  man  depends  on  the  rich,  not  as  his  chosen 

patron,  but  as  the  owner  of  the  land  that  he  cultivates,  the  lord 

of  the  court  to  which  he  does  suit  and  service,  the  leader  whom 

he  is  bound  to  follow  to  the  host:  the  administration  of  law 

depends  on  the  peace  of  the  land  rather  than  that  of  the  people  ; 

the  great  landowner  has  his  own  peace  and  administers  his  own 

justice.      Hie  king  still  calls  himself  the  king  of  the  nation,  but 

he  has  added  to  his  old  title  new  and  cumbersome  obligations 

towards  all  classes  of  his  subjects,  as  lord  and  patron,  supreme 

landowner,  the  representative  of  all  original,  and  the  fountain  of 

all  derived,  political  right* 

The  first  of  these  stages  was  passed  when  the  conquest  of 

^  Sc^im,  Fr.  B.  G.  Ver%.  i.  333  iq^  maintaiM  that  m  the  Frank  dominion 
it  was  not  the  possesnon  of  land  bnt  personal  freedom  that  entitled  or 
oUiged  a  ntian  to  attend  in  the  courts  of  law,  in  the  host  and  other  assem- 
Uies  :  and  that  it  was  only  in  trials  in  which  land  was  concerned  that  the 
witDesses  were  required  to  have  a  land  qualification  (ibid.  p.  355).  Tn 
this  as  in  many  other  points,  this  writer  oombats  the  received  view.  *  The 
full  freedom  of  the  German  law  is,  in  host  and  in  oourt,  given  by  personal 
freedom '  (ibid.  p.  359).  Waits  on  the  other  hand  holds  that  '  the  hide 
was  toe  hiaaB  of  freedom  in  the  full  sense  of  the  word/  D.  Verfaesgs.-Gesch. 
i.  I  ao ;  and  '  only  he  who  possessed  land  was  fully  qualified  in  the  com* 
munity'  (ibid.  iv.  450).  See  above,  p.  78.  Where  there  is  so  much  diver- 
gence in  the  application  of  terms,  it  is  somewhat  dangerous  to  speak  posies 
tively  aboat  stages  of  development ;  and  in  this,  as  in  many  other  points,  the 
statements  of  the  text  must  be  understood  as  referring  chiefly  if  not  solely 
to  Eoglish  history. 
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Britain  was  completed  ^ ;  and  only  showed  what  it  had  been  in 
the  vestiges  of  the  mark  system,  and  in  the  permanence  of  the 
personal  nomenclature.  The  Tillage  was  the  kindred  settlement, 
the  hide  of  land  the  allotment  of  the  head  of  the  family,  the  tribal 
Thegreat  divisions — the  hundred,  the  msegth,  the  theod, — all  personal  I 
Ingio-Sazon  The  tracing  of  the  process  of  change  under  the  second  and  third 
^^  stages  is  the  problem  of  Anglo-Saxon  Constitutional  History. 
The  series  is  not  fiiUy  worked  out.  The  Anglo-Saxon  king 
never  ceases  to  be  the  king  of  the  nation,  but  he  has  become  its 
lord  and  patron  rather  than  its  father;  and  that  in  a  state  of 
society  in  which  all  lordship  is  bound  up  with  kindownership : 
he  is  the  lord  of  the  national  land,  and  needs  only  cme  step  to 
become  the  lord  of  the  people  by  that  title.  This  step  was 
however  taken  by  the  Norman  lawyers  and  not  by  the  English 
king ;  and  it  was  only  because  the  transition  seemed  to  them  Be; 
easy,  that  they  left  the  ancient  local  organisation  unimpairedj 
out  of  which  a  system  was  to  grow  that  would  ultimately  reducq 
the  landownership  to  its  proper  dimensions  and  functions.  K 
the  system  had  in  England  ripened  into  feudalism,  that  feudiJism 
would  in  all  probability  have  been  permanent.  Happily  the 
change  that  produced  feudalism  for  a  time,  introduced  with  it 
the  necessity  of  repulsion.  The  English,  who  might  never  have 
struggled  against  native  lords,  were  roused  by  the  fiact  that  their 

^  It  may  be  thought  that  in  granting  so  much,  we  are  placing  the 
landless  Englishman  on  a  lower  level  than  the  landless  Frank  ;  see  the  last 
note.  But  it  is  to  be  remembered  that  in 'Gaul  and  the  other  Romanised 
provinces,  the  fully  free  Frank  was  surrounded  by  a  vast  servile  population, 
whilst  in  England  the  servile  class  formed  a  minority  comparatively  in- 
significant. The  contrast  is  between  full  freedom  and  servitude  in  the 
former  case;  and  in  the  latter  between  greater  and  smaller  duties  and 
liabilities.  But  it  is  quite  probable  that  the  rights  of  attending  court  and 
«  host  were  burdens  rather  than  privileges  to  the  Anglo-Saxons ;  and  the 
rule  that  the  landless  man  must  have  a  lord  was  a  measure  rather  compel- 
ling him  to  bis  duty,  than  depriving  him  of  right.  Until  that  rule  was 
laid  down,  it  is  probable  that  the  fully  fr^e  Englishman,  whether  he  owned 
land  or  not,  was  capable  of  taking  part  in  the  judicial  business.  Large 
numbers  of  landless  men  must  have  constantly  attended  the  courts ;  and 
mere  residence  as  well  as  possession  of  estate  must  have  determined  in  what 
pourt  they  should  attend. 

'  The  msegth  of  Alfred  is  the  provinda  of  Bede;  the  theod  lands  of 
Alfred  is  the  regio,  the  theod  being  the  gens.  Bede,  H.  £.  ii.  9,  iii.  20,  v. 
12,  Sec, 
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lords  were  strangers  as  well  as  oppressors,  and  the  Norman 
kings  realised  the  certainty  that  if  they  would  retain  the  land 
they  must  make  common  cause  with  the  people. 

FiYe  historical  events  mark  the  periods  within  which  these  Historical 
chtnges  were  working:  the  accretion  of  the  small  settlements  in 
^>tardiic  kingdoms;  the  union  of  the  heptarchic  kingdoms 
nnder  the  house  of  Cerdic  ;  the  first  struggle  with  the  Danes ; 
^  pacification  of  England  under  Edgar ;  and  the  introduction  of 
Mw  forms  and  principles  of  government  hy  Canute. 

70.  The  development  of  constitutional  life  depends  largely  on  Growth  of 
the  historical  career  of  the  nation,  on  the  consolidation  of  its  dom. 
gOTemmental  machinery  in  equality  and  uniformity  over  all  its 
•rea,  on  the  expansion  or  limitation  of  the  regulative  power  for 
the  time  heing :  in  other  words,  on  tibe  general  and  external 
history  marked  hy  these  eras ;  on  the  extension  of  the  kingdom 
and  on  the  condition  of  the  royal  power.  England  at  the  period 
of  the  Conversion,  when  for  the  first  time  we  are  ahle  really  to 
gnsp  an  idea  of  its  condition,  was  composed  of  a  large  numher 
of  small  states  or  provinces  hound  in  seven  or  eight  kingdoms  ^ 
Hie  form  of  government  was  in  each  monarchical,  and  that  of  the 
wune  limited  character.  By  the  middle  of  the  tenth  century  it 
Itts  heoome  one  kingdom,  and  the  royal  power  is  much  more 
extensive  in  character.  During  a  g^eat  part  of  the  intervening 
period  the  consolidation  of  the  kingdom  and  the  power  of  the 
Hng  have  undergone  many  variations.  The  tendency  towards 
ttnion  has  been  developed  first  under  one  tribal  supremacy  and  ^ 

then  under  another,  and  the  royal  power,  whose  growth  is  of 
necessity  greatly  affected  by  the  extension  of  its  territory,  and 
tiie  presence  or  absence  of  rival  royalties,  has  fluctuated  also. 
The  two  of  course  rise  and  fall  together.  But  as  a  rule,  at  the 
end  of  any  fixed  period,  both  manifest  a  decided  advance. 

It  can  scarcely  be  said  that  the  tendency  towards  territorial 

'  I  use  the  word  heptarchy  for  the  sake  of  brevity  and  oonyenience,  and 
of  coarse  without  vouching  either  for  its  accuracy  of  fonn  or  for  its  exact 
applicability  to  the  state  of  things  preceding  the  West  Saxon  hegemony. 
I>oriog  fftr  the  greater  portion  of  its  duration  there  were  actusiliy  seven 
^JBgdoms  of  Germanic  origin  in  the  island,  and  I  see  nothing  in  the  term 
that  implies  any  unity  of  organisation. 
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Causes  of      union  proceeded  from  any  conBciousneas  of  national  unity  or  from 

union  of  the  •       •  1.      n. 

seven  king-  any  instmct  of  self-government.     Nor  can  it  be  attributed  solely 

to  the  religious  unity  which  rather  helped  than  originated  sach  a 

tendency.    Tliis  tendency  resulted  not  so  much  from  the  strivings 

(  of  the  peoples  as  from  the  ambition  of  the  kings.    The  task 

[  which  was  accomplished  by  the  West  Saxon  dynasty  had  been 

;  tried  before  by  the  rulers  of  Kent,  Northumbria  and  Mercia, 

and  the  attempt  in  their  hands  failed.      Nor  would  it  have 

been  more  successful  under  the  genius  of  Athelstan  and  Edgar, 

I  but  for  the  Danish  invasions,  the  extinction  of  the  old  royal 

I  houses,  and  the  removal,  to  a  certain  extent,  of  the  old  tribal 

'  landmarks. 

Maintenance      The  ancient  German  spirit  showed  its  tenacity  in  this.    The 
bouiidw^  land  had  been  settled  by  tribes  of  kinsmen,  under  rulers  ^bo  as 
famUiea.       kings  acquired  the  headship  of  the  kin  as  well  as  the  command 
of  the  host.     Whilst  the  kin  of  the  kings  subsisted,  and  the 
original  landmarks  were  preserved,  neither  religion  nor  common 
law,  nor  even  common  subjection  sufficed  to  weld  the  incoherent 
mass.     And  it  may  have  been  the  consciousness  of  this  which 
hindered  the  victorious  kings  from  suppressing  royalty  altogether 
in  the  kingdoms  they  subdued :  the  vassal  kings  either  became 
insignificant,  sinking  into  eorU  and  hereditary  ecUdtormen,  or 
gradually  died  out     But,  until  after  the  Danish  wars,  provincial 
royalty  remained,  and  the  cohesion  of  the  mass  was  maintuned 
only  by  the  necessities  of  common  defence.     When  Ethelbert  of 
»  Kent  acquired  the  rule  of  Essex,  when  Ethelred  of  Mercia  annexed 

Hwiccia,  when  Egbert  conquered  Mercia,  the  form  of  a  separate 
kingdom  was  preserved ;  and  the  royal  house  still  reigned  under 
the  authority  of  the  conquerors  until  it  became  extinct.  Such 
a  system  gave  of  course  occasion  for  frequent  rebellions  and  re- 
arrangements of  territory ;  when  a  weak  king  succeeded  a  strong 
one  in  the  sovereign  kingdom,  or  a  strong  chief  succeeded 
a  weak  one  in  the  dependent  realm.  But  the  continuance  of 
such  a  system  has  the  effect  of  gradually  eliminating  all  the 
weaker  elements. 

This  process  of  natural  selection  was  in  constant  working ;  it 
is  best  exemplified  in  the   gradual  formation  of  the  seven 
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kingdoms  and  in  their  final  union  under  Weesex :  the  heptarchic 
king  was  as  much  stronger  than  the  Isihal  king,  as  the  king  of 
united  England  was  stronger  than  the  heptarchic  king. 

The  kings  of  the  smaller  divisions  disappear  first,   either  <^raduai  dis. 

i^i^  '  appearance 

altogetlier,  or  to  emerge  for  a  moment  when  the  greater  kingdom  of  the 
itielf  los^  its  rojal  house  or  falls  into  decrepitude.  In  the  early  sovereign- 
dajs  of  Mercia,  kings  of  Hwiccia,  Hecana,  Middle  Anglia,  and 
Lindsey,  still  suhsisted^.  Kent  in  the  eighth  century  hroke  up  into 
the  kingdoms  of  the  East  and  West  Kentings,  probahly  on  the 
lines  of  the  earlier  kingdoms  which  are  said  to  have  been  united 
by  Ethelbert  ^  In  Wessex,  besides  the  kings  of  Sussex  ^  which 
has  a  claim  to  be  numbered  among  the  seven  great  states,  were 
kings  of  Surrey*  also.  On  the  death  of  Kenwalch  in  a.d.  672, 
Wessex  was  divided  among  the  ealdormen  (just  as  the  Lombard 
kingdom  broke  up  on  the  death  of  Glephis),  and  was  reunited 
thirteen  years  later  by  Caedwalla  ° :  Hampshire  was  separated 

'  ThiB  HwiocuB  kings  were  oonnected  with  those  of  Subsox  and  North- 
ombriR,  and  were  nnder  the  protection  of  the  Mercian  kings  until  they 
Mak  into  the  nmk  of  ealdormen.  Bede  gives  to  Osrio,  one  of  these  princes, 
tbe  title  of  king,  and  the  see  of  Worcester  no  doubt  owes  its  existence  to 
the  fret  that  their  national  existence  apart  from  Meroia  was  still  recognised. 
Hecana  or  Herefordshire  was  the  kingdom  of  Merewald,  one  of  Penda's 
sons  (Flor.  Wig.  M,  H.  B.  P.-638),  and  has  Hereford  for  its  see.  Middle 
Asgiia  was  the  kingdom  of  Peada,  another  of  his  sons,  and  retained  its 
s^arate  organisation  long  enough  to  have  a  see  of  its  own,— Leicester, 
aeitled  like  the  other  three  by  Theodore.  The  pedigree  of  the  kings  of 
lindaey  is  presenred  by  Florence  (M.  H.  B.  p.  631),  and  although  none  of 
Uieni  are  known  in  history,  the  territory  was  in  dispute  between  Mercia 
ud  Northnmbria  in  678,  so  that  they  could  not  have  been  long  extinct ; 
ito  nationalty  also  was  recognised  by  the  foundation  of  a  see,  at  Sidnaoester. 

'  Hie  existence  of  the  see  of  Rochester  is  adduced  in  proof  of  the 
exifteiice  of  a  separate  tribal  kingdom  in  Kent,  and  the  same  inference  is 
drawn  from  the  &ct  that  double  settlements,  as  in  Norfolk  and  Suffolk  (of 
two  fylkis),  were  common  among  the  German  tribes.  See  Freeman,  Norm. 
Cooq.  i.  34a  ;  Bobertson,  Essays,  p.  120  ;  Eemble,  Saxons,  L  I48.  But 
the  historical  mention  of  the  East  and  West  Kentings  is  later;  and  where 
two  kings  are  found  reigning  together  they  seem  to  b^  of  the  same  family. 

'  Mr.  Robertson  infers  a  twofold  arrangement  in  Sussex  from  the  fact 
that  two  ealdonnan  were  slain  there  by  Cedwalla  (E^jrs,  p.  lao),  but 
Sossex  as  an  independent  kingdom  must  baje  alwa3rs  been  united.  After 
its  sabjeotion  to  Wessex  it  seems  to  have  had  two  or  three  kings  at  a  time. 
(Palgrave,  Commonwealth,  p.  edxxiv.)  They  are  no  longer  h^u<d  of  under 
Egbert. 

•  Fritbewold,  subregulus  or  ealdonnan  of  Surrey,  was  the  founder  of 
Chertaey  Abbey.  Mahnesb.  G.  P.  Kb.  iL  The  name  seems  sufficient  to 
prove  it  an  independent  settlement. 

*  Bede,  H.  £.  iv.  12. 
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from  the  body  of  Wessex  in  ad.  755*,  as  a  provision  for  the 
deposed  Sigebert.  The  Isle  of  Wight  had  a  king  of  its  own*. 
In  East  Anglia  several  traditionary  kingdoms  are  commemorated 
by  poetical  traditions  '.  Northumbria  was  in  constant  divisidn 
between  Bemicia  and  Deira  :  and  besides  the  Anglian  and  Saxon 
kingdoms,  there  were  in  Cornwall,  "Wales,  Cumbria,  and  on  the 
borders  of  Yorkshire*,  small  states  of  British  origin  whose  rulers 
were  styled  kings.  These  kings  were  not  merely  titular ;  the 
kings  of  Hwiccia,  in  the  endowment  of  their  comiUSy  exercised 
one  at  least  of  the  most  important  powers  of  royalty,  and  con- 
tinned  to  subsist  as  subregtdi  or  ealdormen,  ruling  their  province 
hereditarily  under  the  sovereignty  of  Mercia.  But  they  died  out, 
and  by  their  extinction  their  territory  was  consolidated  perma- 
nently with  the  superior  state.  And  so  it  probably  was  in  the 
other  cases. 

Again  when  Wessex  and  Mercia  have  worked  their  way  to  the 
rival  hegemonies,  Sussex  and  Essex  do  not  cease  to  be  numbered 
among  the  kingdoms  until  their  royal  houses  are  extinct.  When 
Wessex  haa  conquered  Mercia  and  brought  Northumbria  on  its 
knees,  there  are  still  kings  in  both  Northumbria  and  Mercia : 
the  royal  house  of  Kent  dies  out,  but  the  tiUe  of  king  of  Kent  is 
bestowed  on  an  cBthdingy  first  of  the  Mercian,  then  of  the  West 
Saxon  house ".  Until  the  Danish  conquest  the  dependent  royalties 
seem  to  have  been  spared ;  and  even  afterwards  organic  union 
can  scarcely  be  said  to  exist.  Alfred  governs  Mercia  by  his 
brother-in-law  as  ealdorman,  just  as  Ethel wulf  had  done  by  his 

*  Chron.  Sax.  AJ).  755.  *  Bede,  H.  E.  iv.  16. 
'  Thorpe's  Lappenberg,  i.  117. 

*  Elmet  had  a  king  according  to  Nennius,  M.  H.  B.  p.  76. 

^  The  Bucoession  of  the  later  kings  of  Kent  is  extremely  obscure,  and  the 
chronology  as  generally  received  is  certainly  wronff.  It  would  seem  that  it 
had  become  dynastically  connected  with  Wessex  m  the  latter  part  of  the 
eighth  century.  Ealhmund,  father  of  the  great  Egbert,  was  king  in  Kent 
in  the  time  of  0£b ;  Chron.  Sax.  a.d.  784 :  after  Ofia*s  death  the  kingdom  was 
seixed  by  Eadbort  Pr»n  ;  he  was  overcome  by  Kenulf  of  Merda,  who  ixaM 
his  brother  Cuthred  king;  after  Cuthred's  death  it  was  ruled  by  Kenulf 
himself;  and  on  his  death  was  seized  by  Baldred,  who  in  his  turn  was 
conquensd  by  Egbert.  Ethelwulf  son  of  Egbert  ruled  Kent  during  his 
fiither^s  life;  when  he  succeeded  to  Wessex,  his  sons  Ethelstan  and 
Ethelbert  reigned  successively  in  Kent :  and  on  Ethelbert*s  succession  to 
Wessex,  Kent  was  consolidate  with  the  rest  of  Southera  England. 
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son-in-law  as. king* :  but  he  himself  is  king  of  the  West-Saxons ;  oonsoUda- 
Edward  the  Elder  is  king  of  the  Angul-Saxones  *  j  some  times  *  of  w^^. 
the  Angles ';  Athelstan  is  *  rex  Anglorum  *  king  of  the  English, 
ftnd  *  curagulns '  of  the  whole  of  Britain '.     The  Danish  kingdom 
stOl  maintains  an  uncertain  existence  in  Northumbria ;  Mercia 
imder  Edgar  sets  itself  against  Wessex  under  Eadwig.      At  last 
&]gar  haying  outlived  the  Northumbrian  royalty  and  made  up 
his  mind  to  consolidate  Dane,  Angle  and  Saxon,  receives  the 
crown  as  king  of  all  England  ^  and  transmits  it  to  his  son. 
If  the  extinction  of  the  smaller  royalties  opened  the  way  for  influence  of 

.  the  Danish 

permanent  consolidation,   the  long  struggle  with   the   Danes  stm^ie. 
prevented  that  tendency  from  being  counteracted.   The  attempts 
of  Ethelwulf  to  keep  central  England  through  the  agency  of 
Kerdan  and  East  Anglian  subject  kings  signally  failed.     It  was 
onljr  Wessex,  although  with  a  far  larger  sea-board,  that  success- 

^  Egbert  conquered  Mercia  and  deposed  King  Wiglaf  in  a.d.  8a8 ; 
Ik  mtored  him  in  830 ;  in  839  Berhtwnlf  succeeded  him  and  reigned  till 
^51*  Borhred  his  successor  was  Ethelwulfs  son-in-law,  and  reigned  until 
S74.  Ceolwulf  his  successor  was  a  puppet  of  the  Danes.  As  soon  as 
Alfred  had  made  good  his  hold  on  Western  Mercia  he  gave  it  to  his  sister 
Stkelfleda,  who  goyemed  it  with  her  husband  Ethelred  as  ealdonnan : 
£ti>etred  died  in  91a,  and  Ethelfleda  in  920.  Her  daughter  Elfwina,  after 
attempting  to  hold  the  government,  was  set  aside  by  Edward  the  elder,  by 
vliom  Mercia  was  for  the  first  time  organically  united  with  Wessex. 

'See  Hallam,  M.  A.  ii.  371.  !^ward  is  rex  * Angul-Saxonum/  or 
*A]iglonim  et  Saxonum/  in  charters.  Cod.  Dipl.  cccxxxiii,  cccxxxv, 
nlzxvii,  rolxxviii,  mlxxx,  mlxxxiv,  mxc,  mxovi ;  *  Rex  Anglorum  *  simply 
in  oocxxxrii ;  and  king  of  the  West  Saxons  in  mixxxv. 

'  A  Hst  of  the  titles  assumed  by  the  succeeding  kings  is  ^ven  by  Mr. 
Preeman,  Norm.  Gonq.  i.  ^48-551.  Athelstan's  title  of  Curagulus  or 
Coregulus  is  explained  as  derived  from  cura,  caretaker  (ibid.  p.  552) ;  and 
»  00-reguluB  or  corregulus  in  its  natural  sense  seems  to  be  opposed  to 
monarcha,  it  is  probable  that  the  derivation  is  right ;  the  cwra  represent- 
ing the  mrmd  under  which  all  the  other  princes  had  placed  themselves. 

'  On  this  subject  see  Mr.  Robertson's  remarkable  essay,  Hist.  Essays, 
pp.  303-216  ;  and  Freeman,  Norm.  Gonq.  i.  636.  The  last  Danish  king 
ef  Northumbria  was  killed  in  054.  In  059  Edgar  succeeded  to  the  king- 
dom of  the  West  Saxons,  Mercians  and  Northunibrians.  Edgar's  coronation 
St  Batik  took  place  immediately  after  Archbishop  Oswald's  return  from 
Borne,  which  may  be  supposed  to  have  been  connected  with  it.  Mr. 
Bobertson  concludes  that  Edgar  'would  appear  to  have  postponed  his 
OQTODation  until  every  solemnity  could  be  fulfilled  that  was  considered 
neoessary  for  the  unction  and  coronation  of  the  elect  of  all  three  provinces 
of  England,  the  first  sovereign  who  in  the  presence  of  both  archbishops — 
of  the  "^  sacerdotee  et  principes  "  of  the  whole  of  England, — was  crowned 
and  anointed  as  the  sole  representative  of  the  threefold  sovereignty  of  the 
Wert  SaxoDS,  Merdans  and  Northumbrians.* 
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^ma^jOTE-  fully  resisted  conquest.  Mercia  and  Northumbria,  though 
Danes  with  conouered  with  great  slaughter,  and  divided  by  the  victorious 
Norsemen,  exchanged  masters  with  some  equanimity,  and  the 
Danes  within  a  very  few  years  were  amalgamated  in  blood  and 
religion  with  their  neighbours.  The  Danish  king  of  East 
Anglia  accepted  the  protection  of  the  West  Saxon  monarch  and 
Mercia  was  brought  back  to  allegiance.  Alfred,  by  patient 
laborious  resistance  as  weD  as  by  brilliant  victories,  asserted 
for  Wessex  the  dominion  as  his  grandfather  had  the  hegemony 
of  the  other  kingdoms;  and  his  son  and  grandsons  perfected 
^Jjjs  work.  * 
The  king.  It  conld  not  foil  to  result  from  this  long  process  that  the 
strength  as  character  of  royalty  itself  was  strengthened.  Continual  war  gave 
iiioreaies  in  to  the  king  who  was  capable  of  conducting  it  an  unintennitted 
hold  and  exercise  of  military  command  :  the  kings  of  the  united 
territory  had  no  longer  to  deal  alone  with  the  vntan  of  their 
original  kingdom,  but  stood  before  their  subjects  as  supreme 
rulers  over  neighbouring  states  ;  the  council  of  their  wltan  was 
composed  no  longer  of  men  as  noble  and  almost  as  indepen- 
dent as  themselves,  eoMormen  strong  in  the  affection  of  their 
tribes  and  enabled  by  union  to  maintain  a  hold  over  the  kings, 
but  of  members  of  the  royal  house  itself,  to  whom  the  kings 
had  deputed  the  government  of  kingdoms  and  who  strengthened 
rather  than  limited  their  personal  authority  \  So  as  the  king- 
dom became  united  the  royal  power  increased,  and  this  power 
extending  with  the  extension  of  the  territory,  royalty  became 

*  The  story  that  Egbert  after  his  coronation  at  Wincheeter  directed 
that  the  whole  state  should  bear  the  name  of  England  is  mythical.  It 
originateB  in  the  Monastic  Annals  of  Winchester,  MS.  CTotton^  Dom.  A. 
xiii  ;  extracts  from  which  are  printed  in  the  Monasticon  Anglicanum,  i. 
205.  '  Edixit  ilia  die  rex  Egbertus  at  insula  in  posterum  vocaretur  Anglia, 
et  qui  Juti  vel  Saxones  dicebantur  omnes  communi  nomine  AngU 
vocarentur.*  On  the  names  England  and  English,  see  Freeman,  Norm. 
Conq.  i.  App.  A.  The  era  of  Egbert's  acquisition  of  the  duccUwtt  by  which  he 
dates  some  of  his  charters  to  Winchester  (Cod.  Dipl.  mxxxv,  rnxxxvi, 
mxxxviii),  must  be  a.d.  816  ;  and  if  the  ducatus  be  really  a  Bretwaldaship, 
may  be  marked  by  his  conquest  of  West  Wales  or  Comwfdl  vfhioh  is  placed 
by  the  Chronicles  in  a.d.  813,  but  belongs  properly  to  a.d.  815.  At  this 
period  however  Kenulf  of  Mercia  was  still  in  a  more  commanding  positioD 
than  Egbert 

'  See  Mr.  Robertson's  essay  on  the  king's  kin  ;  Hist.  Essays,  pp.  177-189- 
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territorial  ako.  The  consolidated  realm  enters  into  continental 
politics  and  borrows  somewhat  of  the  imperial  form  and  spirit ; 
and  this  brings  on  some  important  changes. 

T^t^^he  earliest  legislation  exhibits  the  king  as  already  in  a  Earliest 
position  in  which  personal  preeminence  is  secured  and  fortified  Anglo-Saxon 
by  legal  provisions.  In  the  laws  of  Ethelbert  the  king's  ^** 
vMmtdbyrd  is  fixed  at  fifty  shillings^  that  of  the  eorl  at  twelve,  and 
that  of  the  ceorl  at  six ;  and  wrongs  done  to  members  of  his 
koofiehold  are  punished  in  proportion  ^.  These  laws  mention  no 
wergild  for  the  king,  but  it  seems  probable  that  if  there  were 
one  it  also  would  be  calculated  on  a  like  scala  A  century  later 
the  laws  of  Wihtrssd  direct  that  the  king  is  to  be  prayed  for 
without  command,  that  is,  that  intercession  for  him  shall  be  part 
of  the  ordinary  service  of  the  church  ;  his  word  without  oath  is- 
incontrovertible,  and  even  his  l^iegn  may  clear  himself  by  his  own 
oath.  The  king's  mv/ndbyrd  is  still  fiffcy  shillings  '.  TBe  laws  of 
Im  king  of  Wessex,  who  was  contemporary  with  Wihtraed,  show 
that  in  that  eonquering  and  advancing  kingdom  the  tendency 
was  more  strongly  developed.  If  a  man  fight  in  the  king's  house 
both  his  life  and  property  lie  at  the  king's  mercy ;  his  geneat  Increase  in 
may  *8wetar  for  sixty  hides';  his  hv/rh-hryce  is  a  hundred  and  importance. 
twenty  shillings^.  But  in  the  reign  of  Alfred  the  king's  horh- 
bryce  or  mvaidbyrd  was  five  pounds,  his  hwrhrhryce  a  hundred 
and  twenty  shillings,  whilst  that  of  the  ceorl  was  only  five  ^.  The 
value  of  the  protection  given  by  the  higher  classes  rises  in  propor- 
tion to  that  given  by  the  king,  whilst  that  of  the  simple  freeman 
remains  as  before,  or  is  actually  depressed.  It  is  by  the  same  code 
that  the  relation  between  the  king  and  his  subjects  is  defined  as 
that  between  lord  and  dependent ;  *  if  any  one  plot  against  the  Law  of 
king's  life,  of  himself  or  by  harbouring  of  exiles,  or  of  his  men, 
let  him  be  liable  in  his  life  and  in  all  that  he  has.  K  he  desire  to 
prove  himself  true,  let  him  do  so  according  to  the  king's  wergild. 
So  also  we  ordain  for  all  degrees  whether  eorl  or  oeorL  He  who 
plots  against  his  lord's  life  let  him  be  liable  in  his  life  to  him  and 
ill  all  that  he  has,  or  let  him  prove  himself  true  according  to  his 

»  Ethelbert,  §§  8,  15,  &c.  *  Wihtraed,  §§  i,  2,  16.  ao. 

»  Ini,  §§  6,  19,  45.  *  Alfred,  %%  3.  40- 
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Idea  of  lord's  loer '.'  The  law  of  Edward  the  elder  contains  an  exhor- 
tation to  the  loitan  for  the  maintenance  of  the  public  peace,  in 
which  it  is  proposed  that  they  should  *  be  in  that  fellowship  in 
which  the  king  was,  and  love  that  which  he  lored,  and  shun  that 
which  he  shunned,  both  on  sea  and  land ' : '  a  clear  reference  to 
the  relation  between  the  lord  and  his  dependent  as  expressed  in 
the  oath  of  fealty.  The  same  king,  in  a.d.  921,  received  the 
submission  of  the  East  Anglian  Danes  on  the  same  condition : 
*  they  would  observe  peace  towards  all  to  whom  the  king  should 
grant  his  peace,  both  by  sea  and  land  * :  *  and  the  Cambridge- 
Thcking  shirc  people  especially  chose  him  *to  Jdaforde  and  to  mundboray 
lordofhia  80  placing  themselves  under  his  personal  protection.  The 
^^*^^  ®*  principle  is  enunciated  with  greater  clearness  in  the  law  of  his 
son  Edmund,  in  which  the  oath  of  fealty  is  generally  imposed ; 
all  are  to  swear  to  be  faithful  to  him  as  a  man  ought  to  he 
faithful  to  his  lord,  loving  what  he  loves,  shunning  what  he 
shuns  *.  This  series  of  enactments  must  be  r^jarded  as  fixing  the 
date  of  the  change  of  relation,  and  may  perhaps  be  interpreted  as 
explaining  it.  The  rapid  consolidation  of  the  Danish  with  the 
Angle  and  Saxon  population  involved  the  necessity  of  the 
imiform  tie  between  them  and  the  king  :  the  Danes  became  the 
king's  men  and  entered  into  the  public  peace ;  the  native 
English  could  not  be  left  in  a  less  close  connexion  with  their 
king  :  the  commendation  of  the  one  involved  the  tightening  of 
the  cords  that  united  the  latter  to  their  native  ruler.   Something 

*  Alfred,  §  4.  In  the  introduction  to  his  laws,  §  49.  7,  he  alflo  excepts 
treason  from  the  list  of  offences  for  which  Abot  may  be  taken :  *in  prin»* 
culpa  pecunialem  emendationem  capere  quam  ibi  decreverunt,  praeter 
proKclitionem  domini,  in  qua  nullam  pietatem  ausi  sunt  intueri,  quia  D^^ 
omnipotens  nullam  adjudicavit  contemptoribus  suis.*  This  is  r^eired  to  as 
a  judgment  of  ancient  synods. 

"  Edward,  ii.  i,  §  I,  above  p.  149. 

*  Thurferth  the  eorl  and  the  holds  and  all  the  aiiny  that  owed  obedience 
to  Northampton  sought  him  'to  hlaforde  and  to  mundboran ; *  aU  ^°? 
were  leffc  in  the  Huntingdon  country  sought  'his  frith  and  his  °*J" "' 
byrde;*  the  East  Anglians  swore  to  be  one  with  him,  that  they  would  w* 
that  he  would,  and  would  keep  peace  with  all  with  whom  the  king  should 
keep  peace  either  on  sea  or  on  land ;  and  the  army  that  owed  obedi^ce 
to  Cambridge  chose  him  '  to  hlafoxde  and  to  mundbora.*  Chron.  Ssx. 
AJ}.  921. 

*  Edmund,  iii«  §  i. 
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of  the  same  kind  must  have  taken  place  as  each  of  the  heptarchic 
kingdoms  fell  under  West  Saxon  rale,  but  the  principle  is  most 
strongly  brought  out  in  connexion  with  the  Danish  submission. 

From  this  time  accordingly  the  personal  dignity  of  royalty  ^™p®*^ 
becomes  more  strongly  marked.  Edmund  and  his  successors  adopted. 
take  high  sounding  titles  borrowed  from  the  imperial  court ;  to 
the  real  dignity  of  king  of  the  English  they  add  the  shadowy 
claim  to  the  empire  of  Britain  which  rested  on  the  commendation 
of  Welsh  and  Scottish  princes  \  The  tradition  that  Edgar  was 
rowed  by  eight  kings  upon  the  Dee  is  the  expression  of  this  idea 
which  it  was  left  for  far  distant  generations  to  realise  '. 

Under  Ethelred  still  higher  claims  are  urged  :  again  and  again  ReUgious 
the  witan  resolve  as  a  religious  duty  to  adhere  to  one  cyne-Jilaford^i  obedience. 
and  the  king  himself  is  declared  to  be  Christ's  vicegerent  among 
Christian  people,  with  the  special  duty  of  defending  God's  church 
and  people,  and  with  the  consequent  claim  on  their  obedience ; 

•  he  who  holds  an  outlaw  of  God  in  his  power  over  the  term  that 
the  king  may  have  appointed,  acts,  at  peril  of  himself  and  all 
his  property,  against  Christ's  vicegerent  who  preserves  and  holds 
sway  over  Christendom  and  kingdom  as  long  as  God  grants  it^.' 
The  unity  of  the  kingdom  endangered  by  Sweyn  and  Canute  is 
now  fenced  about  with  sanctions  which  imply  religious  duty. 
Both  state  and  church  are  in  peril ;  Ethelred  is  regarded  as  the 
representative  of  both.  A  few  years  later  Canute  had  made  good 
hlB  claim  to  be  looked  on  as  a  Christian  and  national  king. 
The  first  article  of  his  laws,  passed  with  the  counsel  of  his  witan 
to  Ute  praise  of  God,  and  his  own  honour  and  behoof,  is  this  : 

^  Athelstan  is  'rex  Anfflomm,  et  ouragulus  totius  Britanntae/  or 
'  primicerins  toitna  Albionis,  or  '  rex  et  rector  totius  Britanniae.'  Edred  is 
'  imperator,*  '  cyning  and  oasere  totius  Britaimiae/  *  basileus  Anglorum 
hajiisqoe  insulae  barbarorum ; '  Edwy  is  *  Angolsaxonum  basUeus  &c, '  or 

*  AsgulsEBXna  et  Korthanhumbronim  imperator,  paganorum  gubemator, 
Breotcmnmque  propngnator ; '  Edgar  is  '  totius  Albionis  imperator  Augus- 
tas ; '  and  so  on.    See  Freeman,  Norm.  Conq.  i.  548  sq. 

»  In  A.D.  913  the  kings  of  the  North  Welsh  took  Edward  for  their  lord ; 
in  934  he  was  chosen  for  father  and  lord  by  the  king  and  nation  of  the 
Scots,  by  the  Northumbrians,  Dane  and  English,  and  by  the  Strathdyde 
IBriioDB  and  their  king.  On  the  real  force  of  these  commendations  see 
Freeman,  Norm.  Conq.  i.  565  ;  and  Robertson,  Scotland,  &c.  ii.  384.  sq. 

'  Bthehred,  v.  §  5  ^  viiL  §§  a,  44.  *  Ibid.  viu.  §  4«. 

N 
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*  that  above  all  other  things,  they  should  ever  love  and  worship 
one  God,  and  unanimously  observe  one  Christianity,  and  love 
Ring  Canute  with  strict  fidelity  *.* 

It  is  wrong  to  regard  the  influence  of  the  clergy  as  one  of  the 
chief  causes  of  the  increase  in  the  personal  dignity  of  the  kings. 
The  rite  of  coronation  substituted  for  the  rude  ceremony, 
whatever  it  may  have  been,  which  marked  the  inauguration  of  a 
heathen  king,  contained  a  distinct  charge  as  to  the  nature  of 
royal  duties  ',  but  no  words  of  adulation  nor  even  any  statement 
of  the  personal  sacro-sanctity  of  the  recipient.  The  enactments 
of  the  councils  are  directed,  where  they  refer  to  royalty  at  all, 
rather  to  the  enforcement  of  reforms  than  to  the  encouragement 
of  despotic  claims*.  The  letters  of  the  early  Anglo-Saxon 
bishops  are  full  of  complaints  of  royal  misbehaviour  :  the  sins  of 
the  kings  of  the  eighth  century  almost  seem  to  cancel  the  memoiy 
of  the  benefits  received  from  the  nursing  faiiiers  of  the  seventh ^ 
Far  from  maintaining  either  in  theory  or  in  practice  the  divine 
right  of  the  anointed,  the  prelates  seem  to  have  joined  in,  or  at 
least  acquiesced  in,  the  rapid  series  of  displacements  in  North- 
umbria  ^  Alcuin  mourns  over  the  fate  of  the  national  rulers, 
but  grants  that  their  crimes  deserved  all  that  fell  on  them. 
They  are  like  Saul  the  anointed  of  the  Lord  *,  but  they  have  no 

>  Canute,  L  §  i . 

*  Above  p.  146  ;  where  I  have  protested  distinctly  against  the  view  of 
Allen,  Prerogative,  pp.  18-24. 

*  The  canon  (12)  of  the  lesratine  council  in  a.d.  787  (Ckmncils,  Ac.  iii. 
453)>  attempts  to  prohibit  the  murder  of  kings,  so  frightfully  common  at 
the  time,  by  enforcing  regular  election  and  forbidding  conspiracy ;  *  nee 
christus  Domini  esse  valet  et  rex  totius  regni,  et  heres  patriae  qui  ex 
legitime  non  fuerit  connubio  generatus,'  &c.,  but  the  preceding  canon  (11) 
is  an  exhortation  to  kings ;  the  bishops  and  others  are  warned,  '  fidudaltter 
et  veraciter  absque  ullo  timore  vel  adulAtione  loqui  verbum  Dei  regibiiB,' 
the  kings  are  exhorted  to  obey  their  bishops,  to  honour  the  church,  to  have 
prudent  counsellors  fearing  the  Lord  and  honest  in  conversation,  that  the 
people  instructed  and  comforted  by  the  good  examples  of  kings  and  princes 
may  profit  to  the  praise  and  glory  of  Almighty  60a. 

*  See  especially  the  letter  of  Boniface  to  Ethelbald,  Councils,  &c.  iii.  550. 

*  Above  p.  137. 

*  See  Councils,  &c.  iii.  476  ;  writing  to  Ethelred  of  Northumbria  he  says, 
'vidistis  quomodo  perierint  antecessores  vestri  retret  et  principes  propter 
injustitias  et  rapinas  et  immunditias  .  .  .  timete  illorum  perditionem  . .  • 
p.  491.  'Qui  sanctes  legit  scripturas  . .  .  inveniet  pro  hujusmodi  peccatis 
reges  regna  et  populos  patriam  perdidisse.*  p.  493. 
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ind^iBaaible  status.    In  the  preaching  of  peace  and  good  will,  the  ^J^^^-^ 

MIS  si  16  4 

equestio 


maintenance  of  obedience  to  constituted  powers  is  indeed  insisted  f^oos  d  le  4 


on,  but  the  duty  of  obeying  the  powers  that  be  is  construed 
simply  and  equitably  ^  It  is  only  when,  in  the  presence  of  the 
heathen  foe»  Christendom  and  kingdom  seem  for  a  moment  to 
rest  on  the  support  of  a  single  weak  hand,  that  the  duty  of 
obedience  to  the  king  is  made  to  outweigh  the  consideYtition  of 
his  demerits.  And  yet  Donstan  had  prophesied  of  Ethelred  tiiat 
the  sword  should  not  depart  from  his  house  until  his  kingdom 
^ould  be  transferred  to  another  dominion  whose  worship  and 
tongue  his  people  knew  not  ^. 

Nor  is  it  necessary  to  reirard  the  grawth  of  royal  power,  Boyai 
ae  distmct  from  personal  pomp,  among  the  Anglo-»axons,  as  not  the  re- 
affected  by  the  precedents  and  model  of  the  Frank  empire '.  imitation  c 
Although  the  theory  of  kingship  was  in  Gaul  perhaps  scarcely  pnotice. 
less  exalted  than  at  Constantinople,  the  practice  was  very  differ- 
ent, for  the  Merovingian  puppets  were  set  up  and  thrown  down 
at  pleasure.    But  during  the  eighth  century  the  influence  of 
England  on  the  continent  was  periiaps  greater  than  that  of  the 
continent  on   England.     The  great  missionaries  of  Germany 
looked  to   their  native  land  as  the  guide  and  pattern  of  the 
country  of  their  adoption.      It  is  only  with  the  Karolingian 
dynasty  that  the  imitation  of  foreign  custom  in  England  could 
begin ;  but  even  if  the  fact  were  far  more  clearly  ascertained  than 
it  is,  the  circumstances  that  made  it  possible,  the  creation  of 
of  national  unity  and  the  need  of  united  defence,  were  far  more 
important  than  a  mere  tendency  to  superficial  imitation.     The 
causes  at  work  in  Gttul  and  Britain  were  distinct  and  the  results 
widely  different. 

72.  Afl  the  personal  dignity  of  the  king  increased  and  the  ?^^^"^4, 
character  of  his  relation  to  his  people  was  modified,  his  official  sooroe  of 
powers  were  developed,  and  his  function  as  fountain  of  justice 

^  'The  words  of  the  old  writer  followed  by  Shneon  'deinde  Domini 
snfiragio  potitu»*  clearly  show  the  opinion  of  the  age  that  the  Grod  uf 
JMfcfrtlffs  gave  bis  verdiot  in  victory,  and  that  war  was  only  an  appeal  to  the 
judgment  of  God  on  a  large  scale.*  Robertson,  Essays,  p.  208.  The 
piio(3|d0  tbns  expressed  might  be  extended  still  further;  there  were  no 
kings  dejure  except  the  kings  de  facto. 

*  Flor.  Wig.  ad  ann.  1016.  '  Allen,  Prerogative,  p.  ao. 

N  2 
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rowth  of  became  more  distinctly  recognised.  Tlie  germ  of  this  attribute 
lay  in  the  idea  of  royalty  itself.  The  peace,  as  it  was  called*,  the 
primitive  alliance  for  mutual  good  behaviour,  for  the  performance 
and  enforcement  of  rights  and  duties,  the  voluntary  restraint  of 
free  society  in  its  earliest  form,  was  from  the  beginning  of  mon- 
archy under  the  protection  of  the  king.  Of  the  three  classes  of 
i  offences  that  came  under  the  view  of  the  law*,  the  minor  infrac- 

tion of  right  was  atoned  for  by  a  compensation  to  the  injured,  the 
Jhe  king's  hot  with  which  his  individual  good  will  was  redeemed,  and  by  a 
incs  for  payment  of  equal  amount  to  the  king  by  which  the  offender  bought 
)eace.  back  his  admission  into  the  public  peace  '.   The  greater  breaches 

of  the  peace  arising  either  from  refusal  to  pay  the  fines,  or  fix)m 
the  commission  of  offences  for  which  fines  were  inadequate,  were 
punished  by  outlawry ;  the  offender  was  a  public  enemy,  set 
outside  the  law  and  the  peace  ;  his  adversary  might  execute  his 
own  vengeance,  and  even  common  hospitality  towards  him  was  a 
breach  of  the  law,  until  the  king  restored  him  to  his  place  as  a 
member  of  society*.  The  third  class  of  offences  which  seemed  be- 
yond the  scope  of  outlawry,  and  demanded  strict,  public,  and  direct 
His  power  of  rather  than  casual  and  private  punishment^  were  yet  like  the  former 
money  com-  capable  of  composition,  the  acceptance  of  which  to  a  certain 
extent  depended  on  the  king  as  representing  the  people  ^.   In  all 

^  *  Wilda,Strafrecht, pp.  355  sq.,  164  sq.  W»itz,D.V.G.  i.  301; 'the peace 

is  the  relation  in  which  all  stand  wMlst  and  in  so  far  as  all  continue  in  the 
union  and  in  the  right  on  which  the  community  rests.  He  who  acts  against 
this  commits  a  breach  of  the  peace.  The  breach  of  the  peace  is  un-right; 
the  transgression  against  right  is  a  breach  of  the  peace.*  He  who  sms 
against  one,  sins  against  all ;  and  no  man  may  redress  bis  own  wrongs  until 
he  has  appealed  to  the  guardians  of  the  peace  for  justice.  Hence  the  peaoe 
is  the  great  check  on  the  practice  of  private  war,  blood  feuds,  and  the 
so-called  Uz  talioms.  1  think  the  German  writers  take  too  high  a  view  of 
the  power  of  the  Anglo-Saxon  king  as  guardian  of  the  peace.  See  Schmid, 
Gesetze,  p.  584 ;  Gneist,  Verwaltungsrecht,  i.  a6. 

*  K.  Maurer,  Krit.  Ueberschau,  iii.  26  sq.  Bethmann-Hollweg,  CSvil- 
process,  iv.  25  so.  Schmid,  Gesetze,  p.  584.  Palgrave,  Commonwealth, 
p.  204.    Waitz,  b.  V.  G.  i.  392  ;  ii.  40. 

*  K.  Maurer,  Krit  Ueberschau,  iii.  45.  LI.  Hloth.  and  Eadr.  §§  il,  n. 
13.    Ini,  §§  3,  6,  7,  10.     Schmid,  Gresetze,  p.  679.  • 

*  Athelstan,  ii.  §  20,  3.  Edgar,  i.  §  3  :  *  et  sit  utlaga,  id  est  exul  tel 
ezlex,  nisi  rex  ei  patriam  ooncedat.*     Ethelred,  viii.  §  2. 

*  Alfred,  §  7,  *  sit  in  arbitrio  regis  sic  vita  sic  mors,  sicut  ei  oondonare 
voluerit.'  Also  Ini,  §  6 ;  Edmund,  ii.  §  6 ;  Ethelred,  iv.  §  4  ;  but  compare 
Alfred,  Introd.  §  49.  7 ;  as  given  above,  p.  1 76. 
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this  the  king  is  not  only  the  executor  of  the  peace,  but  a  sharer  The  kinpr 

.    ,  ,  ,  guardian  < 

m  its  auUiority  and  claims.  But  this  position  is  far  from  that  the  peace, 
of  the  fountain  of  justice  and  source  of  jurisdiction.  The  king's 
guarantee  was  not  the  sole  safeguard  of  the  peace  :  the  hundred 
bad  its  peace  as  well  as  the  king  ^  :  the  king  too  had  a  distinct 
peace  which  like  that  of  the  church  was  not  that  of  the  country 
at  large,  a  special  guarantee  for  those  who  were  under  special 
protection  ^ 
The  griih  \  a  term  which   comes  into  use  in  the  Danish  The  people 

,  ,  pass  into 

struggle,  is  a  limited  or  localised  peace,  under  the  special  the  king's 
guarantee  of  the  individual,  and  differs  little  from  the  protection  protection 
implied  in  the  muTid  or  personal  guardianship  which  appears 
much  earlier  *  ;  although  it  may  15e  regarded  as  another  mark  of 
territorial  development.  When  the  king  becomes  the  lord,  patron 
and  mtrndborh  of  his  whole  people,  they  pass  from  the  ancient 
national  peace  of  which  he  is  the  guardian  into  the  closer 
personal  or  territorial  relation  of  which  he  is  the  source.  The 
peace  is  now  the  king's  peace  * ;  although  the  grith  and  the 
mund  still  retain  their  limited  and  local  application,  they  entitle 
their  possessor  to  no  higher  rights,  they  do  but  involve  the 
transgressor  in  more  special  penalties;  ihQ  frith  is  enforced  by 

*  Edmund,  iii.  §  a.  Edgar,  i  §§  2, 3 ;  ill.  7.  Ethelred,  iii.  3.  Canute,  ii. 
$§  15.  30.  '  Schmid,  Gesetze,  p.  584. 

'  Grith  [gridh]  is  properly  the  domicile^  Vigfdason  (Icelandic  Diet,  s.v.), 
and  consequently,  asylum ;  then  truce  or  peace  limited  to  place  or  time. 
Schmid,  Gesetze,  pp.  584,  604,  So  Ghurch-grith  is  sometimes  used  for 
nnctuary  ;  but  it  really  means  as  much  as  Church-frith,  the  peace  and 
aecuritv  which  the  law  guarantees  to  those  under  the  church's  protection. 
Schmid  arranges  the  special  peaces  or  seyeral  griths  under  three  heads  :  (1) 
Place ;  churches,  private  houses,  the  king's  palace  and  precincts  ;  (2)  Time ; 
lasts  and  festivals,  coronation  days>  days  of  public  gemots  and  courts, 
special  gatherings  at  drinking  parties,  sales,  markets,  guilds,  &c.,  and  the 
times  when  the  fyrd  is  summoned ;  (3)  Persons ;  clergy,  widows,  and  nuns. 
Ge«etze,  p.  585.  Gneist,  Verwaltgsr.  i.  38,  39.  The  curious  enactment  of 
Ethelred,  iii.  §  i,  distinguishing  the  grith  of  the  king,  that  of  the  eaJdorman, 
that  given  in  the  burh-moot,  the  wapentake  and  the  alehouse,  with  different 
fines  for  breach,  is  very  noteworthy. 

*  Gneist,  Verwaltungsrecht,  1.  26.  The  original  meaning  of  mund  is 
said  to  be  hand,  Schmid,  Gesetze,  p.  634  ;  but  it  also  has  the  meaning  of 
teorrf,  aenno  ;  and  ofpatria  polesUu,     Waitz,  D.  V.  G.  L  55. 

^  Edward,  ii.  i,  §  1.  *  Inquisivit  itaque  qui  ad  emendationem  velit 
redire,  et  in  societate  permanere  qua  ipse  sit.'  Edmund,  ii.  §  7*  *P^^ 
regis.*  See  Gneist,  Verwaltimgsrecht,  i.  26;  Self-government,  i.  29;  K. 
>Uarer,  Krit.  Ueberschau,  iii.  46. 
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«^ciai  the  national  officers,  tbe  grith  by  the  king's  personal  servants : 
the  one  is  officiaX  the  other  personal ;  the  one  the  business  of  the 
country,  the  other  that  of  the  courts  The  Special  peace  is 
further  extended  to  places  where  tire  national  peace  is  not  fully 
provided  for:  the  great  highways,  on  whicb  questions  of  local 
jurisdiction  miglit  arise  to  the  delay  of  justice,  are  under  the 
king^s  peace.  But  the  process  by  which  the  national  peace 
became  the  kin^s  peace  is  almost  imperceptible  :  and  it  is  very 
gradually  that  we  arrive  at  the  time  at  which  all  peace  and  law 
are  supposed  to  die  with  the  old  king,  and  rise  again  at  the 
proclamation  of  the  new  \  In  Anglo-Saxon  times  the  transition 
is  mainly  important  as  touching  the  organisation  of  jurisdiction. 

le  peace  is  The  national  officers  now  execute  their  functions  as  the  king's 

le  king  8  ,  , 

»ace.  officers^  and   executors  of  his  peace;  the  shire  and   hundred 

courts,  although  they  still  call  the  peace  ti^ir  own,  act  in  his 

'  The  king's  hand-grith,  in  the  law  of  Edward  and  Gothrum,  $  i,  most 
mean  the  king^s  mund ;  the  special  peace  given  by  the  king's  hand ;  see  too 
Ethelfed,  vi.  §  14,  the  *  pax  qaam  manu  sua  dederit,*  Canute,  L  §  a.  2.  To 
this  belongs  also  the  chapter  on  the  Pax  regis  in  the  laws  of  Edward  the 
Confessor,  in  which  the  peace  of  the  coronation-days,  that  is,  a  week  at 
Easier,  Whitftuntide  and  Christmas  ;  the  peace  of  the  four  great  highways, 
Watling^etreet,  tkenild-street,  Ermin^treet,  and  Foes- way,  and  the  peace  of 
the  navigable  rivers  are  protected  with  special  fines  that  distingmsh  them 
from  the  oommon-law  peace  of  the  country,  which  is  also  the  king's  peace. 
Besides  these  there  is  a  fourth  peace  called  the  king's  hand-aeaUie  grith,  and 
one  given  by  the  king's  writ,  which  answer  more  closely  to  the  idea  of  the 
mund  as  personal  protection  ;  and  with  this  are  connected  the  original 
pleas  of  the  crown  (see  below,  p.  187).  Other  offences  against  the  pence, 
and  the  protection  of  other  roads  and  rivers,  belong  to  the  view  of  the  local 
courts,  the  shire  and  the  sheriff,  although  not  less  closely  related  to  the 
king's  peace  and  jurisdiction.  Cf.  GUnvill,  de  Legg.  i.  i ;  LL  Edw.  Conf. 
§13;  Palgrave,  Commonwealth,  pp.  384.  285. 

"  *The  Sovereign  was  the  fountain  of  justice;  therefore  the  stream 
ceased  to  flow  when  the  well  spring  was  covered  by  the  tomb.  The  judicial 
bench  vacant;  all  tribunals  closed.  Such  was  the  anci«it  doctrine — a 
doctrine  still  recognised  in  Anglo-Norman  England.'  Palgrave,  Normandy 
and  England,  iii.  193.  Speaking  of  the  special  protectioDS  above  referred 
to,  the  same  writer  says :  'Sometime  after  the  Conquest  all  these  special 
protections  were  replaced  by  a  general  proclamation  of  the  kinar's  peace 
which  was  made  when  the  conmiunity  assented  to  the  accession  of  the  new 
monarch,  and  this  first  proclamation  was  considered  to  be  in  force  during  the 
remainder  of  his  life,  so  as  to  bring  any  disturber  of  the  public  tranquillity 
within  its  penalties.  So  much  importance  was  attached  to  the  ceremonial 
that  even  in  the  reign  of  John,  offences  committed  during  the  interregnum, 
or  period  elapsing  l^ween  the  day  of  the  death  of  the  last  monarch  an(d  the 
recognition  of  his  successor,  were  unpunishable  in  those  tribuualB  whose 
authority  was  derived  from  the  Crown.'    Commonwealth,  p.  185. 
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name ;  the  idea  gains  ground   and   becomes  a  form   of  law. 
Offences  against  the  law  become  offences  against  the  king,  and  Oontemi)to( 
the  crime  of  disobedience  a  crime  of  contempt  to  be  expiated  by  law  is 
a  special  sort  of  fine,  the  ojhrhymesse  \  to  the  outraged  majesty  of  punishable. 
the  lawgiver  and  judge.      The  first  mention  of  the  oferhymesse 
occurs  in  the  laws  of  Edward  the  elder  \  at  the  era  accordingly 
at  which  the  change  of  idea  seems  to  have  become  permanent  \ 
73.  But  although  it  may  be  convenient  to  accept  this  approxi-  Growth  of 

X.       .  1   .      .,      .    /•  i..i      .1  ,       .  1  ,    the  idea  of 

nation  to  a  date,  the  influence  of  me  idea  may  be  traced  much  royal  juris- 
forther  back.  The  administration  of  the  peace  is  inseparable 
from  the  exercise  of  jurisdiction ;  those  who  are  in  the  national 
p^Uie  are  subject  only  to  the  national  courts ;  those  who  are  in 
the  church's  grith^  are  also  in  the  church's  8oen ;  those  who  are 
in  the  king's  mmndf  are  under  his  cognisance ;  those  who  are 
amenable  to  imy  jurisdiction,  owe  suit  and  service  to  the  courts 
of  the  jurisdiction ;  when  all  are  in  the  mwnd  or  gritk  or  frith  of 
the  king,  he  is  the  supreme  judge  of  all  persons  and  over  all 
causes,  limited  however  by  the  counsel  and  consent  of  his  witan. 

*  Ofer-bynie»ae  (subauditio,  male  andire)  answers  to  the  later  over- 
seoiuesse  (over-leoking,  contempt) ;  it  is  marked  by  special  penalty  in 
the  cases  of  buying  outside  markets,  refusal  of  justice,  accepting  another 
man's  dependent  without  his  leave,  refusing  Peter's  pence,  sounding  the 
king's  corn,  neglect  of  summons  to  gemot  or  pursuit  of  thieves,  and  disobe- 
dieoee  to  the  long's  officers.    See  Skhraid,  Gesetze,  p  638. 

'  'hi  quia  extra  portum  barganniet,  oferhyrnesse  regis  culpa  est.* 
Edward,  t.  §  i. 

'  The  concluding  chaper  of  Aaser's  life  of  Alfred  (M.  H.  B.  p.  497)  gives 
some  important  dt^,  not  only  as  to  the  participation  of  the  kin^  in  judica- 
ture, but  as  to  the  oorapositioB  ef  the  local  courts  in  his  day.  The  nobiles 
and  ignobiles,  the  eorls  and  oeorls,  were  constantly  disagreeing  in  the 
gCTDots,  '  in  ooncionibus  comitum  et  praepositorum  ; '  a  proof  that  ealdorman 
and  gerefia,  eorl  and  oeorl,  had  their  places  in  these  courts.  None  of  the  suitors 
were  willing  to  allow  that  what  the  ealdormen  and  gerefan  de^rmined  was 
tme ;  a  proof  that  although  the  officers  might  declare  the  law  the  ultimate 
determination  rested  in  each  case  with  the  suitors.  This  caused  a  great 
number  of  causes  to  be  brought  before  the  king  :  he  summoned  the  faulty 
jndgee  belbrehim  and  carefully  examined  into  each  case  ;  or  examined  them 
through  his  meseengers :  insisting  when  he  ibund  them  guilty  that  they 
should  either  resign  the  offices  which  he  had  committed  to  them,  or  devote 
theoMelves  to  the  study  of  equity.  We  learn  from  this  that  the  appoint- 
ments to  the  therifidoms  and  ealdormanships  were  made  by  him,  not  by 
election  of  Uie  people  ;  and,  as  ignorance  was  the  excuse  of  their  sin,  equity 
the  ol^e<;t  of  their  enforced  study,  that  it  is  clearly  in  the  declaration  of  law 
not  in  the  determination  of  suits  that  they  were  &ulty.  The  same  general 
cooclasioB  results  from  the  reading  of  bis  laws. 
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nSbnov'r       ^°  J*egard  to  the  holders  o{  folMand,  the  special  royal  juris- 

he  tenants  diction  must  have  been  much  older  than  the  time  of  Alfred  ;  as 
•ffolkland.      ,  i.  i  . 

these  tenants  were  liable  to  special  burdens  payable  directly  to  the 

state,  and  as  the  profits  of  jurisdiction  which  were  counted  among 
these  burdens,  were  inseparable  from  jurisdiction  itself  it  is  proba- 
ble that  the  jurisdiction  of  these  lands  was  administered  by  royal 
officers,  not  necessarily  separate  from  the  business  of  the  hundred 
courts,  but  as  a  part  of  their  work,  having  special  reference  to  the 
king's  interests  K  They  would  be  from  the  first  in  the  peace  of  the 
king  rather  than  in  that  of  the  hundred.  When,  however,  folk- 
lands  were  turned  into  booklands  in  fevour  of  either  churches  or 
individuals,  and  all  their  obligations  save  the  trinoda  necsssitas 
transferred  with  them,  the  profits  of  jurisdiction  and  jurisdiction 
Private        itself  followed  too.    Such  jurisdiction  as  had  been  exercised  by 

jnrisdic-  ^      -,  -         •  *.    i  ,  -i  •     .  i. 

hoofl.  the  kmg,  m  or  out  of  the  popular  courts,  was  now  vested  m  the 

recipient  of  the  grant.     This  may  have  been  a  very  early  inno- 

8ac  and  soc.  vation.  The  terms  sac  and  soe  ',  which  imply  it,  are  not  found 
until  late  in  the  period,  but  occur  almost  universally  in  Norman 
grants  of  confirmation,  as  describing  definite  immunities  which 
may  have  been  only  implied,  though  necessarily  implied,  in  the 
grants  and  customarily  recognised  under  these  names  ^    The 

*  In  the  Salian  Mallus  (above,  p.  54),  the  tbunginus  acted  on  behalf  of 
the  nation,  the  sacebaro  looked  after  the  interestB  of  the  king.  In  the  later 
county  coart,  some  such  division  of  duties  and  interests  must  have  existed 
between  the  sheriff  and  the  coroner :  and  in  the  Anglo-Saxon  time,  there 
may  have  been  a  himdred^reeve  as  well  as  a  hundreds-^dor  (above,  p.  loi)* 
Yet  in  the  county  court  the  sheriff  was  nominated  by  the  crown,  the 
coroner  chosen  by  the  people ;  and  earlier,  the  ealdorman  was  appointed 
by  the  king  and  witan,  the  sheriff  apparently  by  the  kinff  alone.  And  it 
is  extremely  difficult  to  distinguish  between  the  duties  of  the  sheriff  exe- 
cuting the  peace  as  the  officer  of  the  nation,  and  collecting  the  revenue  as 
stewud  of  the  king. 

*  Sac,  or  sacu,  seems  to  mean  litigation,  and  sdcn  to  mean  jurisdiction ; 
the  former  from  the  thing  (sacu)  in  dispute ;  the  latter  from  the  seeking 
of  redress  ;  but  the  form  is  an  alliterative  jingle,  which  will  not  bear  dose 
analysis.  Kemble  refers  sacu  to  the  preliminaiy  and  initiative  procetts,  and 
86cn  to  the  right  of  investigation.  (Cod.  Bipl.  i.  p.  xlv.)  Ellis  makes  sac  the 
jurisdiction,  and  soc  the  territory  within  which  it  was  exercised.  (Introd.  »• 
273).    See  also  Sdunid,  Gesetze,  p.  654. 

*  Kemble  (C.  D.  i.  p.xliv),  remarks,  that  except  in  one  questionable  grant 
of  Edgar,  sao  and  soc  are  never  mentioned  in  charters  before  the  reign 
of  Edward  the  Confessor ;  and  concludes  that  *  they  were  so  inherent  in 
the  land  as  not  to  require  particularisation ;  but  that  under  the  Normans, 
when  every  right  and  privilege  must  be  struggled  for,  and  the  conse- 
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idea  of  jurisdiction  accompanying  the  possession  of  the  soil  must  Grants  of 
be  allowed  to  be  thus  ancient,  althousfh  it  may  be  questioned  removed  the 

,  lands  from 

whether,  except  in  the  large  territorial  lordships,  it  was  actually  the  jurisdic- 

.     ,  '^,      ,         ,     ^  .  ,,  ,  .  /  tionofthe 

exercised,  or  whether  the  proprietor  would  not  as  a  rule  satisfy  hundred 

himself  with  the  profits  of  jurisdiction,  and  transact  the  business 
of  it  through  the  ordinary  courts.  It  is  probable  that,  except 
in  a  very  few  special  cases,  the  sac  and  soc  thus  granted  were 
before  the  Conquest  exemptions  from  the  hundred  courts  only, 
and  not  from  those  of  the  shire  ^ ;  and  that  thus  they  are  the 
basis  of  the  court-leet,  as  the  mark -system  is  that  of  the  court 
baron.  There  is  no  evidence  of  the  existence  of  a  domestic 
tribimal  by  which  the  lord  tried  the  offences  or  settled  the  dis- 
putes of  his  servants,  serfs,  or  free  tenantry ;  he  satisfied  him- 
self with  arbitrating  in  the  latter  case,  and  producing  the 
cnminal  in  the  public  courts'.  But  when  grants  of  sac  and 
90C  became  common,  these  questions  would  swell  the  business  of  Growth  of 
his  private  courts,  and  his  jurisdiction  would  apply  as  much  to  courts, 
those  who  were  under  his  personal,  as  to  those  who  were  in  his 
territorial  protection.  By  such  grants  then,  indirectly  as  well 
as  directly,  large  sections  of  jurisdiction  which  had  been  royal 
or  national,  fell  into  private  hands,  and  as  the  tendency  was  for 
an  land  ultimately  to  become  bookland,  the  national  courts 
became  more  and  more  the  courts  of  the  landowners.  The 
ancient  process  was  retained,  but  exercised  by  men  who  de- 
rived their  title  from  the  new  source  of  justice.     Their  juris- 

qaences  of  the  Norman  love  of  litigation  were  bitterly  felt,  it  became  a 
matter  of  neoefl»ity  to  have  them  not  only  tacitly  recognised  but  solemnly 
recorded-'  The  idea  that  the  manor  originates  in  the  gradual  acquisition 
by  one  fiunily  of  a  hereditary  right  to  the  headship  of  the  township  and 
the  accumulation  in  that  capacity  of  lands  and  jurisdiction,  does  not  seem 
to  have  anything  to  recommend  it.  In  fact,  within  historic  times  the  head- 
num  of  the  township  does  not  occupy  a  position  of  jurisdiction,  simply  one 
of  police  agency. 

In  Cod.  DipL  dcccxxviii  and  dccclviii,  Edward  frees  certain  estates  of 
Westminster,  *  mid  sace  and  mid  socne,  scotfreo  and  gavelfreo,  on  hundreds 
ond  on  tdre,*  but  the  exemption  is  unusual,  and  even  in  these  passages  may 
not  be  a  full  exemption  from  jurisdiction.  However,  when  in  Domesday  the 
dieriff  of  Worcestershire  reports  that  there  are  seven  hundreds  out  of  the 
twelve  in  which  he  has  no  authority,  is  is  clear  that  such  jurisdictions  must 
b»ve  been  already  in  being. 
'  K.  Maurer,  Krit.  Ueberschau,  ii.  56. 

Digitized  by  VjOOQIC 


Constitutional  Histoty.  [CHiLf . 

ion  was  further  modified  by  enactment :  as  the  thegn  had 
over  his  own  men,  the  king  had  socn  over  his  thegns  ;  none 
the  king  could  exercise  or  have  the  profits  of  jurisdiction  over 
ng's  thegn^i  none  but  the  king  could  liave  the  fines  arising 
1  the  offences  of  the  owner  of  bookland  *.  And  although  this 
ht  practically  be  observed  by  recognising  the  popuUr  courts 
oyal  courts  for  the  smaller  owners  of  bookland,  the  king  had 
hening-manna'  court,  in  which  his  greater  vassals  settled 
r  disputes '.  But  the  time  came  when  the  great  local  land- 
er was  vested  with  the  right  of  representing  the  king  as 
je  and  landrica  in  his  whole  district,  and  so  exercised  juris- 
ion  over  minor  landowners.  This  change,  the  bearing  of 
ch  on  the  history  of  the  hundred  courts,  which  also  were 
;ed  in  private  hands,  is  very  uncertain,  seems  to  have  taken 
e  in  the  reign  of  Canute ;  and  may  have  been  a  local  enact- 
it  only  *.  Wherever  it  prevailed  it  must  have  brought  the 
1  jurisdictions  into  close  conformity  with  the  feudalism  of 
continent ;  and  may  thus  serve  to  explain  some  of  the 
malies  of  the  system  of  tenure  as  it  existed  in  the  times  re- 
:ed  in  Domesday. 

*hese  immunities,  tying  the  judicature,  as  it  may  be  said,  to 
land,  and  fonning  one  of  the  most  potent  causes  of  tiie 
itorial  tendency,  so  far  ousted  the  jurisdiction  of  the  na- 
al  courts,  whether  held  in  the  name  of  the  king  or  of  the 
pie,  that  it  might  be  almost  said  that  the  theoretical  cha- 

Etbelred,  iii.  §  1 1 :  *  £t  nemo  habeat  socnam  super  taynum  regis,  nisi 
3  rex.'  Gneist  insists  that  this  refer**  only  to  thegns  who  were  mem- 
of  the  witenagemot,  Yerwaltungsrecht,  i.  25,  37,  38. 
Ethelred,  i.  §§  i,  14  :  *  Et  habeat  rex  fbrisfacturas  omnium  eorum  qui 
-as  t-erras  (bdcland)  habent,  nee  componat  aliquis  pro  alia  tyhtla,  si  non 
rsit  teRtimonium  praepotdti  regis.'  See  also  Canute,  ii.  §§15*  77* 
Kemble,  Cod.  Dipl.  mcelviii  ;  Sixons,  ii.  46,  47.  In  this  instance  the 
op  of  Rochester  sues  the  widow  of  Elfric  in  the  king's  *  theningmanns 
of  for  certain  title  deeds  alleged  to  have  been  stolen:  the  court  »d- 
ed  them  to  the  bishop.  Afterwards  her  relations  brought  the  matter 
re  the  ealdorman  and  the  folk,  who  compelled  the  bishop  to  restore 
a.  It  is  a  very  curious  case,  and  certainly  serves  to  illustrate  the  prin- 
3  that  the  shire  could  compel  recourse  to  itself  in  the  first  in«<tftnoe 
1  where  such  high  interests  were  concerned.  See  K.  Maurer,  Knt 
•en^chau,  ii  57. 

Laws  of  the  Northumbrian  Priests,  §  49 ;  K.  Maurer,  Krit.  UeberschaTi. 
o. 
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racter  of  the  soyereism  rises  as  the  scope  for  his  action  is  limited.  Pleas  of  the 

.  cirown 

This,  however,  was  to  some  extent  counteracted  by  the  special  reserved  in 
retention  of  royal  rights  in  laws  and  charters.  Accordingly,  in  jurisdiction. 
the  later  laws,  the  king  specifies  the  pleas  of  criminal  justice, 
whidi  he  retains  for  his  own  administration  and  profit ;  such  a 
list  k  giyen  in  the  laws  of  Canute ;  breach  of  the  king  s  pro- 
tection,  house-breaking,  assault,  neglect  of  the  fyrd,  and  out- 
lawry \  These  were  the  original  pleas  of  the  crown,  and  were 
determined  by  the  king's  officers  in  the  local  courts.  By  a 
eonverse  process,  such  small  parts  of  criminal  process  as  still 
bdonged  to  these  courts,  arising  from  the  offences  of  smaller 
freemen,  together  with  the  voluntary  and  contentious  juris- 
diction for  which  the  courts  of  the  landowners  were  not  com- 
petenty  came  to  be  exercised  in  the  king's  name.  He  inter- 
fiered  in  suits  which  had  not  passed  through  the  earlier 
stage  of  the  hundred  and  the  shire ' :  and  asserted  himself  as 
supreme  judge  in  all  causes,  not  in  appeals  only.  All  juris- 
diction was  thus  exercised  either  by  the  king  through  his  offi- 
cers, or  by  landowners  who  had  their  title  from  him.  The  royal 
officers  acted  in  the  hundred  courts  with  freemen  of  all  classes 
that  still  owed  suit  to  them ;  and  the  shire  courts  were  com- 
posed of  all  lords  of  land,  acir-theffnSy  and  others,  including  a 
representation  of  the  humblest  landowners. 

74.  The  subject  of  tenure  in  Anglo-Saxon  times  is  beset  with  Difficulties 
''  *=*  of  Anglo- 

many  apparently  insuperable  difficulties'.     We  have  not  mate-  Saxon 

rials  for  deciding  whether  a  uniform  rule  was  observed  in  the 
several  kingdoms  or  in  the  legal  divisions  which  continued  to 
rqyresent  them  do^  to  the  Norman  Conquest  and  later  :  whe- 
ther the  Danish  conquest  may  not  have  created  differences  in 
Kercta,  Northumbria,  and  East  Anglia ;  or  whether  the  variety 
of  nomendature  foimd  in  Domesday  Book  implies  a  difference 
of  character  in  the  relations  described,  or  merely  the  variations 

•  Canute,  ii  5  la  ;  K.  Maurer,  Krit.  Uebersohau,  ii.  55.  The  charter  of 
Alfred,  in  which  these  rights  are  granted  away  to  the  abbey  of  Shaftesbury 
(Cod.  DipL  cccx),  seems  to  be  very  doubtful. 

'  Retubie,  Saxons,  U.  46 ;  Cod.  Bipl.  dcxciii,  dcdv.  In  the  reign  of  Ethel- 
red  the  king  sends  his  inaegel  or  writ  to  the  shiremoot  of  Berkshire,  bidding 
them  arUtrate  between  Leofwine  and  Wynflsed  ;  C.  D.  dcxciii. 

'  Hallam,  M.  A.  ii.  393  ;  PalgraTe,  Commonwealth,  pp.  576  sq. 
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I  Tije  Anglo-  of  local  and  customary  terminology :  the  result  of  an  investi- 
syskm  of  gation  transacted  by  different  officers,  many  of  whom  were 
prewoutof  Normaus,  and  scarcely  understood  the  meaning  of  the  wit- 
out  of  the  nesses  whose  evidence  they  were  taking.  There  is,  however, 
no  question  of  any  general  subversion  of  the  primitive  rule 
before  the  Norman  Conquest  No  legislation  turned  tbe  free 
owner  into  the  feudal  tenant :  whatever  changes  in  that  direc- 
tion took  place  were  the  result  of  individual  acts,  or  of  very 
gradual  changes  of  custom  arising  indirectly  from  the  fact  that 
other  relations  were  assuming  a  territorial  character.  Domes- 
day Book  attests  the  existence  in  the  time  of  Edward  the  Con- 
fessor of  a  large  class  of  freemen  who,  by  commendation,  had 
placed  themselves  in  the  relation  of  dependence  on  a  supe- 
rior lord  ^ ;  whether  any  power  of  transferring  their  service 
still  remained,  or  whether  the  protection  which  the  com- 
mended freeman  received  frx)m  his  lord  extended  so  far  as  to 
give  a  feudal  character  to  his  tenure  of  land,  cannot  be  cer- 
tainly determined;  but  the  very  use  of  the  term  seems  to 
imply  that  vassalage  had  not  in  these  cases  attained  its  full 
growth :  the  origin  »of  the  relation  was  in  the  act  of  the  de- 
pendent. On  the  other  hand,  the  occupation  of  the  land  of  the 
greater  owners  by  the  tenants  or  dependents  to  whom  it  is 
granted  by  the  lord  prevailed  on  principles  little  changed  from 
primitive  times  and  incapable  of  much  development.  It  would 
seem,  however,  wiser  to  look  for  the  chief  cause  of  change  in 
the  alteration  of  other  relations.  This  tendency  with  reference 
to  judicature  we  have  just  examined.  When  every  man  who 
was  not  by  his  own  free  possession  of  land  a  fully  qualified 
member  of  the  commonwealth,  had  of  necessity  to  find  himself 
a  lord,  and  the  king  had  asserted  for  himself  the  position  of 
lord  and  patron  of  the  whole  nation ;  when  every  free  man  had 
to  provide  himself  with  a  permanent  security  for  his  own  ap- 
pearance in  the  courts  of  justice,  of  which  the  king  was  the 
source,  and  for  the  maintenance  of  the  peace,  of  which  the  king 

'  EUiH,  Introd.  to  Domesday,  i.  64-66.  The  term  is  most  freqaent  in  Essex 
and  East  Anglia;  but  descriptions  that  imply  the  general  use  of  the  prac- 
tice are  abundant ;  such  as  '  ire  cum  terra  ubi  voluerit,' '  quaerere  domiaum 
ubi  voluerit.'  Hallam,  M.  A.  iL  276,  note  z. 

Digitized  by  CiOOglC 


ni.j  liemtonaC  Jurisatcmn.  159 

was  the  protector ;  when  every  owner  of  bookland  had  the  right  ^^jj^^f 
of  jurisdiction,  and  the  king  alone  could  exercise  jurisdiction  ^**"^Jji{^* 
over  the  owner  of  bookland ;  the  relation  of  the  small  land-  w«t*i  land. 
owner  to  the  greater  or  to  the  king,  and  the  relation  of  the 
landless  man  to  his  lord,  created  a  perfectly  graduated  system 
of  jurisdiction,  every  step  of  which  rested  on  the  possession  of 
land  by  one  or  both  of  the  persons  by  whose  relations  it  was 
created.  The  man  who  had  land  judged  the  man  who  had  not, 
and  the  constant  assimilation  going  on  between  the  poor  land- 
owner and  the  mere  cultivator  of  his  lord's  land,  had  the  result 
of  throwing  both  alike  under  the  courts  of  the  greater  pro- 
prietors. As  soon  as  a  man  found  himself  obliged  to  suit  and 
service  in  the  court  of  his  stronger  neighbour,  it  needed  but  a 
single  step  to  turn  the  practice  into  theory,  and  to  regard  him 
aa  holding  his  land  in  consideration  of  that  suit  and  service  \ 
StiU  more  so,  when  by  special  grant  other  royal  rights,  such  as 
the  collection  of  Danegeld  and  the  enforcement  of  military  ser- 
vice, are  made  over  to  the  great  lords* ;  the  occupation,  though 
it  still  bears  the  name  of  alodial,  returns  to  the  character  of 
nsofract  out  of  which  it  sprang,  when  the  national  ownership, 
after  first  vesting  itself  in  the  king  as  national  representative, 
has  been  broken  up  into  particulars,  every  one  of  which  is  capable 
of  h&ng  alienated  in  detaO. 

75.   In  the  obligation  of  military  service,  may  be  found  a  MUitary 
second  strong  impulse  towards  a  national  feudalism.     The  host 
was  originally  the  people  in  arms ;  the  whole  free  population, 

'  Hence  the  alodiaries  of  Domesday  are  represented  as  holding  their 
kndfl  of  a  superior:  not  because  they  had  received  them  of  him,  but  be- 
canse  they  did  suit  and  service  at  his  court,  and  followed  his  banner. 
Hence,  too,  Edward  the  Confessor  was  able  to  give  to  the  Abbey  of  West- 
minster his  own  alodiaricfs ;  the  king  being  lord  of  all  who  had  no  other 
lord.  They  remained  alodiaries  by  title  and  inheritance,  and  probably 
escaped  some  of  the  burdens  of  territorial  dependence. 

*  6neist«  who  treats  this  subject  from  a  different  point  of  view,  inclines 
to  refer  the  sinking  of  the  ceorl  into  dependence  generally  to  three  causes  : 
(I)  The  burden  of  military  service,  which  led  him  to  commend  himself  to  a 
lord  who  would  then  be  answerable  for  the  military  service;  (2)  to  the 
convenience  which  the  poor  alodial  owners  found  in  seeking  justice  fr^m 
a  strong  neighbour  rather  than  from  a  distant  court ;  and  (3)  in  the  need 
of  military  defence  during  the  Danish  wars,  which  drove  men  into  the  pro- 
teetioii  of  fortified  houses.  VerwaltungBrecht,  i.  53,  53. 
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service 
orifcinally  a 
pers(mal 
obligation. 


It  becomes 
connected 
with  land. 


Difference  of 
penalty  for 
neglect  of 
the  host. 


whether  landowners  or  dependents,  their  sons,  servants,  and 
tenants.  Military  sendee  was  a  personal  obl%ation  r  military 
oi^nisation  depended  largely  on  tribal  and  family  relations :  m 
the  process  of  conquest,  land  was  the  reward  of  service;  the 
service  was  the  obligation  of  freedom,  of  which  the  land  was  the 
outward  and  visible  sign.  But  very  early,  as  &ooa  perhaps  as 
the  idea  of  separate  property  in  land  was  developed,  the  military 
service  became,  not  indeed  a  burden  upon  the  land,  but  a  per- 
sonal duty  that  practically  depended  on  the  tenure  of  land ;  it 
may  be  that  every  hide  had  to  maintain  its  wiurior ;  it  is  cer- 
tain that  every  owner  of  land  was  obliged  to  the  fyrd  or  expe- 
ditio  ]  the  owner  of  bookland  as  liable  to  the  trtnoda  neeessilat 
alone ;  the  occupier  of  folkland  as  subject  to  t^at  as  well  as  to 
many  other  obligations  &om  which  bookland  was  exempted. 
But  although  folkland  and  bookland  agreed  in  this,  there  was 
no  doubt  a  fundamental  difference  in  th^  respective  obliga- 
tions, which  was  probably  expressed  in  the  penalty  to  which 
they  were  severally  liable  in  case  of  default  The  holder  of 
alodial  land  was  subject  on  the  continent  to  the  fine  for  neglect- 
ing the  Heerbann^;  the  holder  of  a  beneficium  to  forfeiture*. 
The  same  practice  would  apply  in  England  to  bookland  and  folk- 
land,  although  from  the  peculiarly  defensive  character  of  Eng- 
lish warfare  after  the  consolidation  of  the  kingdom,  it  might 
very  early  be  disused.  The  law  of  Ini,  that  the  landowning 
gesithcundman  in  case  of  neglecting  the  fyrd,  should  forfeit  his 
land  as  well  as  pay  120  shillings  as  fyrdwite^  mny  be  explained 
either  of  the  gesith  holding  an  estate  of  folkland,  or  of  the  land- 
owner standing  in  the  relation  of  gesith  to  the  king :  it  seems 
natural  however  to  refer  the  fine  to  the  betrayal  of  his  character 


^  *  Quicumque  liber  homo  in  hostem  bannitus  fuerit  et  venire  oontemp- 
serit  plenum  heribannum  id  est  solidos  60  persolvat.'  Cap.  Bonon.  8ii,c. i; 
Baluze,  i.  337;  Waitz.  D.  V.  G.  iv.  486. 

*  '  Quicumque  ex  his  qui  beneficium  principis  babent  parem  suum  contn 
bostea  in  exercitu  pergentem  dimiserit,  et  cum  eo  ire  vel  stare  nolueiit, 
honoremsuum  et  beneficium  perdat.'  Cap.  Bonon.  81 1,  c.  5 ;  Baluze,  i.  33S: 
Waitz.  D.  V.  G.  iv.  492. 

'  Ini,  §  51.  'Si  bomo  sithcundus  terrarius  expeditionem  guperaedeai, 
emendet  cxx  solidis  et  perdat  terram  suam ;  non  habens  terram  Ix  solidia ' 
cirliscuB  xxx  solidis  pro  fyrdwita.* 
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of  free  man,  his  forfeiture  to  his  desertion  of  his  duty  as  gesith. 
The  later  legislation,  which  directs  forfeiture  in  case  of  the 
king^B  presence  with  the  host,  whilst  a  fine  of  120  shillings  was 
sufficient  atonement  if  he  were  not  present,  would  seem  to  be 
the  natural  result  of  the  change  which  placed  the  whole  popu- 
lation in  dependence  on  him  as  lord  \ 

It  is  by  no  means  improbable  that  the  final  binding  of  land-  The  miiitni: 
ownership  with  military  attendance  on  the  king  m  the  form  of  thelhegn. 
t&e  thegn's  service',  is  connected  with  the  same  legislation  of 
Alfred  and  Edward,  which  we  have  already  examined  in  refer- 
eaae  to  treason  and  the  maintenance  of  the  peace.  To  their 
date  approximately  belong  the  definitions  of  the  thegn  as  pos- 
seasiDg  ^ye  bides  of  his  own  land,  church  and  kitchen,  bell- 
home  and  burh-geat-setl,  and  special  service  in  the  king's  hall : 
^  thegn  of  Alfred  is  the  miles  of  Bede ;  the  history  of  the 
year  a.d.  894  shows  an  amount  of  military  organisation  on 
Alfred's  part,  of  which  there  is  no  earlier  evidence,  an  army  of 
reserve  and  a  definite  term  of  service'.  The  military  policy 
too  of  Charies  the  Great  may  by  this  time  have  affected  Eng- 
land ;  the  improvement  of  organisation  involves  a  more  dis- 
tinct definition  of  military  duties ;  and  it  is  certain  that  the 
increased  importanoe  and  costliness  of  equipment  must  have 


^  Ethelred,  y.  $  28 ;  vi  §  35.  '  Quando  rex  in  hostem  pergit,  si  qxiis 
edicta  ejus  vocatus  reman^erit,  si  ita  b'ber  homo  est  ut  habeat  socaio  suam 
H  mcma  et  cum  terra  sua  possit  ire  quo  voluerit,  de  onmi  terra  stia  est  in 
zniserioordia  Regis.  Cujuscunque  vero  alterius  domini  liber  homo  si  de 
hoite  remanserit,  et  dominus  ejus  pro  eo  alium  hominem  duxerit,  xl  solidis 
domino  sac  qui  vocatus  fuit  emendabit.  Quod  si  ex  toto  nullus  pro  eo  abi- 
«rii  ipse  quidem  domino  suo  xl  sol.,  dominas  autem  ejus  totidem  sol.  regi 
emendabit.*  Domeeday,  L 1 72,  Worcestershire.  In  Canute,  ii.  §  65,  ne<;lect  of 
the  iyrd  invoWee  a  fine  of  120  shillings,  but  in  $  77,  whoever  flies  from  his 
lord  or  bis  companion,  in  sea  or  land  expedition,  is  to  lose  all  that  he  has, 
sad  eren  his  bookland  is  forfeited  to  the  king.  His  lord  enters  on  the  land 
that  he  has  given  him,  and  his  life  in  forfeit ;  but  this  is  not  the  neglect 
of  the  fyrd,  but  the  herUliz  of  the  continental  law,  which  was  punishable 
by  death.  Gap.  Bonon.  811,  c.  4  ;  Baluze,  1.  338. 

*  Gndst,  Self-government,  i.  1 1 :  The  thegn^s  service,  was  clearly,  (i)  per- 
sonal; (2)  at  his  own  cost  of  equipment;  (3)  he  paid  his  ovin  expenses 
during  the  campaign. 

■  ChTon.Sax.  a.d.  894.  •  The  king  had  divided  his  forces  (fierd)  into  two,  so 
that  one  half  was  constantly  at  home,  half  out  in  the  field ;  besides  those 
maat  whose  duty  it  was  to  defend  the  burhs.* 
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\yo  exact      confined  effective  service  to  the  rich  ^.     But  althonffh  the  th^n 

parallel  with  ...  . 

jtaioiinKinn  was  bound  to  military  service,  we  have  not  sufficient  warrant 

leKiBlation in  .  i.         ,i        1  1        i  .  .        ,  t  ,  e 

Angio-Saxon  for  acceptinff  the  theory  that  his  service  bore  to  the  extent  ot 
his  land  the  exact  proportion  that  is  laid  down  in  Karolingian 
legislation  or  in  feudal  times  \  The  hide  might  famish  its  man ; 
the  thegn  might  be  answerable  for  five  men,  or  for  one  warrior 
five  times  as  well  equipped  as  the  ordinary  free  man :  in  the 
reign  of  Ethelred,  eight  hides  furnished  a  helm  and  a  coat  of 
mail ' ;  in  Berkshire  in  the  time  of  Edward  the  Confessor,  tBe 
custom  was  that  every  five  hides  sent  one  warrior  (miles)  *,  and 
each  furnished  him  with  four  shillings  for  the  provision  of  two 
months  :  if  he  failed  to  attend  he  suffered  forfeiture.  But  we 
have  few  more  indications  of  local,  and  none  of  general  practice, 
and  it  is  probable  that  the  complete  following  out  of  the  Frank 
idea  was  reserved  for  Henry  II,  unless  his  military  reforms  are 
to  be  understood,  as  so  many  of  his  other  measures  are,  as  the 
revival  and  strengthening  of  anti-feudal  and  prae-feudal  custom. 
Still  even  these  traces  are  sufficient  to  show  the  tendency  to 
bind  up  special  possession  with  special  service,  and  consequently 
to  substitute  some  other  liability  for  that  of  military  service  in 
cases  where  that  special  qualification  did  not  exist.  Whether  the 
simple  freeman  served  as  the  follower  of  the  lord  to  whom  he 
had  commended  himself  or  to  whose  court  he  did  service,  or  as 
the  king's  dependent  under  the  banner  of  the  sheriff  or  other 
lord  to  whom  the  king  had  deputed  the  leading,  he  found  him- 
self a  member  of  a  host  bound  together  with  territorial  rela- 
tions ".     If  he  were  too  poor  to  provide  his  arms,  or  preferred 

^  Gneist,  Self-govemmeDt,  i.  10.  The  stages  may  be  thus  marked :  (i)  ^^ 
universal  obligation  ;  (a)  the  obligation  of  the  hundred  to  furnish  a  hun- 
dred warriors ;  (3)  the  increased  cost  of  armour  restricting  efifiactiye  ser- 
vice. In  the  seventh  century,  on  the  continent,  full  equipmeut  was  worth 
33  solidi,  that  is  the  price  of  as  many  oxen,  or  of  a  hide  of  land :  in  Eng- 
land, the  service  was  on  foot  (4)  Although  the  fully  armed  warrior  might 
be  the  king^s  thegn,  all  owners  of  five  hides  were  liable  to  the  same  servicei 
and  the  whole  population  was  still  summoned  to  defensive  war,  like  thftt 
against  the  Danes.  Jbid.  i.  11- 13,  14.  Eobertson,  Hist.  Essays,  pp.  vii-xix 
has  some  vfiy  valuable  remarks  on  the  whole  subject 

*  Gneist,  Self-government,  L  13. 

*  Chron.  Sax.  A.D.  1008.  *  Above,  p.  117. 

*  Gneist  (Self-government,  i.  15;  Verwaltgsr.  i.  15)  rightly  maintains  thai 
the  military  service  was  still  a  personal  duty,  not  a  burden  on  the  laud; 
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sife  servitade  to  dangerous  employment  ia  warfare,  there  was  Oommu^- 
DO  lack  of  warlike  neighbours  who,  in  consideration  of  his  ac-  tary  service. 
oeptance  of  their  superiority,  would  undertake  the  duty  that 
lay  upon  his  land  :  he  was  easily  tempted  to  become  a  socager, 
paying  rent  or  gayeV  instead  of  a  free  but  overworked  and 
diortllTed  man-at-arms. 

But  a  further  conclusion  may  be  drawn  on  other  grounds.  Change  of 
From  tiie  time  of  Alfred  the  charters  contain  less  and  less  to  royal 
frequently  the  clause  expressing  the  counsel  and  consent  of  the  ®°^®*"®* 
^witan  to  the  grant  It  never  altogether  disf^pears ;  but  the  witan 
gradually  sink  into  the  position  of  witnesses,  and  their  consent, 
probably  perfunctory  enough  at  the  best  time,  becomes  a  mere 
attestation.    It  would  seem  to  follow  from  this  that  the  folkland 
was  becoming  virtually  king's  land,  fr^m  the  moment  that  the 
West  Saxon  monarch  became  sole  ruler  of  the  English  ;  a  date 
agreeing  nearly  with  those  which  we  have  fixed  for  the  turning 
point  of  the  system.    If  then  the  king  was  henceforth  special 
lord  of  the  folkland,  the  folkland  itself  becomes  scarcely  dis- 
tii^uishable  from  the  royal  demesne ;  and  every  estate  cut  out 
of  it,  whether  turned  into  bookland  or  not,  would  seem  to  place  l^e 
holder  in  a  personal  relation  to  the  king  which  was  frilfilled  by  mili- 
taiy  service.    Every  man  who  was  in  the  king's  peace  was  liable  The  duty  of 
to  be  summoned  to  the  host  at  the  king's  call,  but  the  king's  ddtooe. 
vassals  especially ;  the  former  for  national  defence,  the  latter  for 
all  service  ^ :  but  all  the  English  wars  of  the  tenth  and  eleventh 

hot  ^  penooal  duty  was  at  every  torn  conditioned  by  the  poeseaaion  of 
the  land. 

*  See  Gneiat,  Self-government,  i.  13,  18.  In  the  Karoling  period  this 
general  armament  already  bore  the  name  of  the  landwehn  *  Ad  defensioDem 
patriae  omnee  sine  ulla  ezouaatione  yeniant.'  Edict.  Pistenae,  A.D.  864,  c.  2  7. 
'  Et  yolamus  ut  cujuacmnque  noetrura  homo,  in  oujuscunque  regno  sit,  cum 
aeniore  suo  in  hostem  vel  aliis  suis  utilitatibus  peigat,  nisi  talis  reflrni  invasio, 
quam  Untweri  dicunt,  quod  ab«t,  aociderit,  ut  onmis  populus  lUius  regni 
ad  earn  repellendam  oommnniter  pergat.'  Ck>nv.  Marsn.  A.D.  847.  (idn, 
KtuvU,  §  5.  The  continuance  of  the  fyrd  aa  a  general  armament  of  the 
people  during  Anglo-Saxon  times  was  no  doubt  me  result  of  the  defensive 
character  of  Uie  wutoe  with  the  Danes ;  otherwise  it  might  have  sunk,  as  on 
the  oontinpnt,  to  the  mere  toacta  or  police  of  the  country  (see  above,  p.  77) ; 
a  chaxacter  which  it  possessed  in  England  also,  and  which  was  called  out 
by  the  legislation  of  Edward  I.  It  is  important  to  note  this  double  cha- 
ncier of  the  thiird  obligation  of  the  trinoda  necessitas ;  watch  and  ward ; 

O 
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centuries  were  wars  of  defence,  and  hence  the  fyrd  system  was 

maintained  in  its  integrity,  although  the  special  duty  of  the 

thegns,  as  afterwards  that  of  the  knights,  subsisted  side  by  side 

k>inpo8ition  with  it.    Still,  as  in  the  most  primitive  times,  the  host  contained 
»f  the  army.  '■ 

the  free  people  fighting  in  their  local  organisation,  and   the 

specially  qualified,  specially  bound,  serrants  and  companions  of 
the  leaders  \  The  cultivators  of  Kent  might  not  be  bound  by 
the  special  service  ^,  might  pay  gavel,  or  rent,  instead  of  fight- 
ing, be  drengs  instead  of  thegns  or  knights,  but  they  had  no  right 
to  hold  back  from  the  defence  of  the  country. 
Form  of  76.  In  the  region  of  legislation,  beside  the  general  tone  and 

mchan«ecL  tendency  which  have  l)een  illustrated  under  the  heads  of  justice 
and  land-tenure,  the  growth  of  the  royal  power  and  the  accom- 
panying increase  of  territorial  influences  could  appear  only  in  the 
form  of  enactment,  or  in  the  growth  or  elimination  of  the 
principle  of  personal  law.  In  the  former  point  no  change  is 
perceptible.  Ethelred  and  Canute  invariably  express  the  counsel 
and  consent  of  the  wise  men  of  the  nation  to  their  promulgation 
of  the  laws,  just  as  Ini  and  Alfred  had  done.  •  The  king  never 
legislates  by  his  own  ordinance.  The  codes  are  in  fact  not  so 
much  the  introductions  of  new  principles  as  the  declarations  of 
the  customs  or  common  law  of  the  race,  dating  from  far  beyond 
the  existence  of  written  record,  preserved  in  the  memories  of  the 
wise,  and  kept  alive  for  the  most  part  in  constant  general  expe- 
rience. It  may  be  that,  when  the  knowledge  of  law  has  become 
professional,  or  when  under  new  influences  indigenous  customs 
"  are  becoming  obsolete,  they  are  written  down  in  books ;  but  as 
a  rule  it  may  be  said  that  a  publication  of  laws  is  the  result  of 
some  political  change  or  series  of  changes  ;  so  that  the  very  act 
of  legislation  implies  some  crisis  in  the  history  of  the  legislator. 

one  against  malefaotors,  the  otber  against  armed  hosts.  In  the  German 
trinoda  necessitas  the  wacta  is  more  important  because  in  more  constant 
requisition  than  the  lanlwcn\  in  England  the  fyrd  is  in  more  constant 
requisition,  until  after  the  Conquest,  than  the  watch  j  but  the  two  ideas  are 
never  really  divorced. 

*  Above,  p.  30. 

'  See  Robertson,  Essays,  pp.  1-liv.  Elton,  Tennres  of  Kent.  pp.  45-58. 
The  drengs  who  held  lands  under  the  archbishop  were  turned  into  knights 
by  Lanfrano.    Epp.  Cantuar.  p.  325. 
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Hie  most  ancient  Germanic  code,  the  Pactus  Legis  Salicae,  New  icjgiaia- 
seems  to  mark  the  period  at  which  the  several  Frank  tribes  result  of 
admitted  the  sovereignty  of  the  Salian  king.  The  laws  of  national 
Ethelbert  of  Kent  were  the  immediate  result  of  the  conversion^ ; 
thoee  of  Wihtrsed  and  Ini,  of  the  changes  which  a  century  of 
church  organisation  made  necessary  in  that  kingdom  and  in 
Weasex.  The  codes  of  Alfred  and  Edgar  are  the  legislation  which 
the  consolidation  of  the  several  earlier  kingdoms  under  the 
West  Saxon  house  deipanded,  the  former  for  Wessex,  Kent  and 
Merda^  the  latter  for  the  whole  of  England.  Nofc  the  least 
in^rtant  part  of  the  laws  of  Alfred  and  Edward  are  clothed  in 
the  form  of  treaty  with  the  East  Anglian  Danes.  Th«  laws  of 
Canute  are  the  enunciation,  with  the  confirmation  of  the  con- 
queror, now  the  elected  king,  of  the  legislation  which  he  had 
promised  to  preserve  to  the  people  who  accepted  him.  Most  of 
the  shorter  laws  are  of  the  nature  of  amendments,  but  serve 
occasionally  to  illustrate  the  growth  of  a  common  and  uniform 
juiispradeaoe  which  testifies  to  the  increase  in  strength  of  the 
power  that  could  enforce  it.  Thus  the  very  fact  of  the  issue  of 
a  code  illustrates  the  progress  of  l^puslative  power  in  assimilating 
old  customs  or  enacting  provisions  of  general  authority.  The 
diare  of  the  provincial  folkmoots  in  authorising  legislation, 
though  not  in  originating  it,  appears  as  late  as  the  reign  of 
Athelstan ;  but  the  single  instance  that  proves  it  exhibits  it  in 
the  form  of  acceptance  only.  The  bishops  and  thegns  of  Kent, 
earl  and  ceorl,  acquiesce  in  the  enactments  of  the  witenagemot  . 
at  Greatley  •. 

The   increase  of  territorial   influences    miirht    naturally  be  Question  of 

personal 

expected  to  put  an  end  to  the  system  of  personal  law  wherever  law. 
it  existed,  except  in  iht  border  territories  of  Wales  and  Scot- 
land.    But  in  spite  of  the  differences  of  local  custom,  it  may  be 

*  Bede,  H.E.  ii.  5.  'Inter  caetera  bona  quae  genti  suae  consulendo 
eonfiBrebat,  etiam  decreta  illi  judiciorum  juxta  exempla  Bomanorum  cum 
oonsilio  aapientium  oonstituit.'^ 

'  '  Nolui  multa  de  meis  in  scriptura  ponere  quia  dubitamus  quid  posteris 
inde  placeret ;  sed  quae  repperi  diebus  Inae  regis  oognati  mei,  vel  Offiie 
Hercenonmi  "regis,  vel  ^Ethelbrihtes  qui  primus  in  Anglorum  gente  bapti? 
satoa  e«t  rex,  quae  mibi  justiora  visa  sunt,  haec  collegi  et  caetera  dimisi.' 
Alfred,  Introd.  49,  §  9.  '  See  above,  p.  1 15. 

O  2 
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questioned  whether  in  England  the  Byetem  of  personal  law  ever 
'abieeof  prevailed  to  an  extent  worth  recording.  It  is  true  that  the 
rergUda.  ^n|j|^g  ^f  wergilds  of  the  different  kingdoms  differ*;  hut  the 
differences  are  rery  superficial,  nor  is  there  anything  that  shows 
certainly  that  the  wergild  of  the  slain  stranger  was  estimated  by 
the  law  of  his  own  nation  and  not  hy  that  of  the  province  in 
which  he  was  slain.  But  if  there  ever  was  a  period  at  which  the 
former  was  the  rule,  it  must  have  disappeared  as  soon  as  the 
united  kingdom  was  ranged  under  the  threefold  division  of 
)ivi8ionof  West  Saxon,  Mercian  and  Danish  law,  an  arrangement  whidi  J 
ccording  to  appears  to  he  entirely  territorial '.  The  practice  of  presentment 
of  Englishry  in  the  case  of  murder  which  was  once  attributed  to 
Canute  •  is  now  generally  regarded  as  one  of  the  innovations  of 
the  Norman  Conquest.  The  laws  of  Edgar  however  contain  an 
enactment  which  seems  to  give  to  the  Danes  some  privilege  of 
personal  law,  if  not  alto  of  actual  legislation.  In  the  Supple- 
mentum  enacted  at  the  Council  of  Wihthordesstan,  the  king  and 
witan  enact  an  ordinance  for  the  whole  population  of  the  king- 
dom, English,  Danish  and  British  ;  hut  with  a  sort  of  saving 
light  of  the  clause,  'I  will  that  secular  rights  stand  among  the  Danes  with 
as  good  laws  as  they  best  may  choose.  But  with  the  English  let 
that  stand  which  I  and  my  witan  have  added  to  the  dooms  of 
my  forefathers  for  the  behoof  of  all  my  people.  Only  let  this 
ordinance  be  common  to  all  *.'  This  is  a  distinct  recognition  of 
the  right  of  the  Danes  of  the  Danelaga  not  only  to  retain  their 
own  customs,  but  to  modify  them  on  occasion :  the  few  customs 
which  they  specially  retained  are  enumerated  by  Canute,  and 
seem  to  be  only  nominally  at  variance  with  those  of  their  neigh- 
bours, whilst  of  their  exercise  of  the  right  of  septutite  legislation 
there  seems  to  be  no  evidence.     And  what  is  true  of  the  Danes, 

^  Schmid,  Gesetze,  pp.  394-400. 

*  See  Freeman,  Norm.  Conq.  i.  433. 

'  LI.  Edw.  Conf.  §  16.  Dialogas  de  Scaccario,  1.  cap.  x  (Select  Charters, 
p.  193).  A  sunilar  raeatrare  may  possibly  have  been  taken  by  Canate.  If 
an  unknown  man  was  found  slain,  he  was  presumed  to  be  a  Korman,  and 
the  hundred  fined  accordingly,  unless  they  could  prove  that  he  was  English. 
'  Non  prooedit  nee  solvatur  pro  murdro  Anglious  sed  Francigena  ;  ex  quo 
vero  deest  qui  interfectum  homioem  comprobet  AngUcom  esse,  Francigena 
reputatur.*    LI.  Henr.  I,  §  92.  6. 

*  Edgar,  ir.  5  a.  i. 
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is  eqoally  true  of  the  Mercians  and  Northumbrians  :  the  van-  Ptenjonni  ii 

not  impOT- 

ations  of  custom  are  verbal  rather  than  real ;  and  where,  as  in  taut  in 
the  case  of  the  wergilds,  they  are  real,  they  are  territorial  rather 
than  personal.  The  deeper  dififerences  of  Briton  and  Saxon  laws 
on  the  T^estem  border,  or  of  early  Danish  and  English  custom 
in  East  Anglia  were  settled  by  special  treaty,  such  as  those 
of  Alfred  and  Edward  with  Guthrum,  and  the  ordinance  of 
the  Dunscetas.  The  subject  of  personal  law  then  illustrates  the 
Anglo-Saxon  development  only  incidentally ;  there  was  no  such 
di&rence  amongst  the  customs  of  the  English  races  as  existed 
between  Frank,  Visigoth  and  Roman,  or  even  between  Frank, 
Alemannian  and  Lombard. 

77.   Of  the  influence  of  the  Danes  and  Norsemen  on  the  S^fec^of 

Banish  in- 

constitutional  life  of  England,  whether  in  their  character  as  vasion. 
conqnerors  generally,  or  in  special  relation  to  the  districts  which 
they  ravaged,  divided  and  colonised,  little  that  is  affirmative  can 
be  certainly  stated.  For  nothing  is  known  of  their  native  in- 
stitutions at  the  time  of  their  first  inroads  ;  and  the  difiPerences 
betigreen  the  customs  of  the  Danelaga  and  those  of  the  rest  of 
£kigland  which  follow  the  Norse  occupation,  are  small  in  them- 
selves and  might  almost  with  equal  certainty  be  ascribed  to  the 
distinction  between  Angle  and  Saxon.  The  extent  of  the  Danish 
occupation  southward  is  marked  by  the  treaty  of  Alfred  and 
Guthrom,  '  upon  the  Thames,  along  the  Lea  to  its  source,  then  Limits  or 
ri^fat  to  Bedford  and  then  upon  the  Ouse  to  Watling  Street  ^*  pation. 
To  the  north  they  were  advanced  as  far  as  the  Tyne ;  and  their 
'Western  boundary  was  the  mountain  district  of  Yorkshire, 
Westmoreland  and  Cumberland  ^.  Over  all  this  region  the  traces 
of  their  colonisation  abound  in  the  villages  whose  names  end 
in  'bj,'  the  Scandinavian  equivalent  of  the  English  'tun,*  or 
*  ham '  :  the  division  into  wapentakes  may  be  Scandinavian 
more  probably  than  Anglian,  and  the  larger  arrangement  of  the 
trithings  or  ridings  of  Yorkshire  and  Lincolnshire  may  be  of  the 
same  origin.     But  it  is  not  probable  that  they  introduced  any 

*  Alf .  ftnd  Gathr.  $  i. 

^  See  Mr.  Bobertson's  Essay  on  the  Dane-law  in  Scotland,  under  her 
'ExAj  £ii]yg;s,  iL  430-444.    Freeman,  Norm.  Conq.  i.  644-647. 
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rDttii^*°"  substantial  changes  into  the  customs  of  the  common  law,  for 
saffesTO    several  reasons.     In  the  first  place  their  organisation  for  the 

wing  to 
leirown 


wing  to  purpose  of  colonisation  was  apparently  only  temporary.  It  was 
>ndition;  nearly  two  centuries  before  they  effected  a  permanent  settlement, 
during  which  period  they  ravaged  the  coasts  in  the  summer,  and 
'  in  the  winter  either  returned  home  or  remained  in  camp.  Their 
expeditions  were  headed  by  independent  chieftains  allied,  as  the 
old  Saxons  had  been,  for  the  purpose  of  war,  and  after  the  war  was 
over  returning  to  equality  and  isolation.  They  were  accordingly 
far  more  likely  to  amalgamate  with  the  Anglian  population  which 
submitted  to  them^  than  to  create  a  great  and  new  nation  upon 
lines  of  their  own.  The  evidence  of  a  popular  migration,  as  dis- 
tinguished from  mere  setdement,  is  wanting,  and  although  the 
local  extermination  of  the  natives  must  have  occasionally  made 
the  institution  of  a  new  organisation  necessary',  it  would  ap- 
pear that  such  instances  w^re  not  numerous  enough  to  alter  the 
id  possibly  general  complexion  of  society.  In  the  second  place,  the  Angles 
ffinity  with  whom  they  conquered  were,  of  all  the  English  tribes,  the  most 
closely  connected  with  them  in  their  primitive  homes:  the 
civilisation  which  the  Danes  now  possessed  was  probably  about 
equal  to  that  which  the  Angles  had  had  three  centuries  before; 
they  were  still  heathens.  Mid  of  their  l^al  system  we  know  no 
more  than  that  they  used  the  universal  customs  of  compurga- 
tion, wergild,  and  other  pecuniary  compositions  for  the  breadi 
of  the  peace  '.  Their  heathenism  they  renounced  with  scarcely  a 
struggle,  and  the  rest  of  their  jurisprudence  needed  only  to  be 
translated  into  English.  Just  as  in  France  the  Normans  adopted 
the  religion  and  institutions  of  the  conquered,  so  in  England  the 
Danes  sank  almost  immediately  into  the  mass  of  the  Angles. 

It  cannot  be  doubted  that  the  influx  of  a  body  of  new  settlers 
whose  ideas  of  freedom  had  not  been  trained  or  shackled  with 

*  Freeman,  Norm.  Oonq.  i.  148. 

*  Such  perhaps  was  the  original  confederation  of  the  Five  Boroughs ; 
above,  p.  03. 

'  See  the  laws  of  Alfred  and  Guthrum,  and  Edward  and  Guthrum.  Tne 
lahslit  of  the  Danes  is  the  wite  of  the  Anglo-Saxons ;  and  in  many  cftses, 
as  we  have  already  seen,  new  names,  rather  than  new  customs,  date  from 
the  Danish  occupation :  the  earl,  the  hold,  the  grith,  the  tri thing,  the  wap«i* 
take  perhaps,  supersede  the  old  names,  but  with  no  perceptible  differsoce 
of  meaning. 
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three  centuries  of  civilisation,  must  have  introduced  a  strong  Bracing 

,.-  i.1,,...  -1.1  11     influence  of 

impalse  in  niTOur  of  the  older  institutions  which  were  already  the  Danish 
on  the  wane.  The  alodial  tenure  of  the  North  must  have  been 
reinstated  in  Yorkshire  and  East  Anglia  in  its  full  strength^, 
even  if  the  subject  Angle  sank  one  degree  in  the  scale  of  liberty. 
The  institutions  of  the  Danish  settlements  of  the  Five  Boroughs^ 
Ktand  out  as  late  as  the  Conquest,  in  the  possession  of  a  local 
constitutioti  which,  as  well  as  their  confederation,  seems  to  date 
&om  their  foundation  in  the  ninth  century.  But  speculation  on 
each  points  is  scarcely  necessary.  The  amalgamation  of  the 
Dane  and  Angle  population  began  from  the  moment  of  the 
coQTersion.  The  peace  of  Alfred  and  Guthrum  established 
the  social  equality  of  the  races  :  the  prowess  and  policy  of 
Edward  and  of  Ethelfleda  reunited  the  Southern  Danes  under  Speedy 
the  West  Saxon  dynasty,  and  the  royal  houses  of  Nort^umbria  ^m  and 
and  Wessex  intermarried.  The  attraction  of  the  l^rgemnd  more  ^  ^  * 
coherent  mass,  itself  consolidated  by  the  necessity  01  defence, 
md  the  quarrels  of  the  Danish  chieftains  amongst  themselves, 
led  the  way  to  their  incorporation.  The  spasmodic  efforts 
of  the  Northumbrian  Danes  were  checked  by  Edmund  and 
Edred ;  and  Edgar,  who  saw  that  the  time  was  come  to  join 
Dane  and  Mercian  on  equality  in  all  respects  with  the  West 

*  Bobertson,  Scotland,  &cc.  ii.  269.  *  It  will  be  found  that  at  the  date  of 
Ibe  Norman  Oonqaest,  contrary  to  the  usually  received  idea,  a  greater 
amount  of  freedom  was  enjoyed  in  the  Danelage  than  in  England  proper, 
or  in  other  words  Weesex  and  English  Mercia.  Throughout  the  latter 
district,  except  in  the  case  of  the  Gavellers  of  East  Kent,  military  tenure 
seems  to  have  prevailed  with  hardly  any  exception  ...  In  the  Danelage,  on 
the  cantrary,  omitting  Yorkshire  from  the  calculation,  between  a  third  and 
a  fimrth  of  the  entire  population  were  classified  either  as  liberi  homines,  or 
as  socmen  .  . .  Free  socage,  the  very  tenure  of  which  is  sometimes  supposed 
to  have  been  peculiarly  a  relic  of  Anglo-Saxon  liberty,  appears  to  have  been 
absolutely  unknown  except  among  the  Anglo-Danes.*  Whether  these  con* 
(dosions  are  to  be  accepted  may  be  questionable,  but  the  argument  illus- 
trates remarkably  the  expression  in  the  text. 

'  It  would  be  hazardous  to  aimie  from  what  is  called  the '  North  People*8 
Law/  Schinid,  Gesetze,p.  306  ;  but  a  reading  of  it  sugge^^ts  that  the  Danes 
estimated  their  own  wer-gilds  at  twice  the  value  of  the  Angles,  just  as  in 
early  days  the  Saxons  had  vidued  themselves  at  twice  as  much  as  the 
wealh.  The  eorl  is  worth  15000  thiymsas  ;  the  ealdorman  8000 ;  the 
hold  is  worth  4000,  and  the  thegn  2000  ;  the  king's  high  reeve  is  worth 
4000,  and  there  is  no  counterpart  to  him,  probably  because  he  would 
always  be  valued  as  a  Dane.  Mr.  Robertson  dates  this  earlier  than 
Gaoute,  Scotland,  &c.  ii.  3S1. 
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loclnktftioi  Saxon,  consolidated  the  Northumbrian  kingdom  with  hia  own. 

xtraction.    The  Danish  Odo,  Oskytel,  and  Oswald  were  archbishops  in  less 

than  a  century  after  Halfdane  had  divided  Northumbria ;  and  in 

the  struggles   of  Ethelred,   Sweyn  and   Canute,   the  national 

differences  can  scarcely  be  traced.      The  facility  with  which  the 

Danes  of  the  eleventh  century  conquered  the  provinces  which 

their  kinsmen  had  occupied  in  the  ninth  can  scarcely  be  referred 

to  this  cause  with  more  probability  than  to  the  fact  that  Mercia 

and  East  Anglia  during  the  Anglian  period  had  never  united 

^he  want  of  with  Wessex.     The  iU-consolidated  realm  of  Edred  broke  up 

result  of    between  Edwy  and  Edgar,  just  as  that  of  Ethelred  between 

ion  only.     Edmund  and  Canute,  and  that  of  Canute  between  Harold  tnd 

Hardicanute. 

;i«nenlo(m-      It  mav  be  concluded  then,   that  whilst  very  considerable 
luBion  as  to  j  li 

^firtt       political  modifications  and  even  territorial  changes  followed  the 

tni^e.       Danish  conquest  of  the  ninth  century,  whilst  a  rougher,  stronger, 

and  perhaps  freer  element  was  introduced  into  the  society  and  even 

into  the  blood  of  the  Angles,  the  institutional  history  is  not  largely 

affected  by  it.     During  the  conquest  the  Danes  were  the  hostf  or 

here;  when  it  was  over  they  subsided  into  the  conditions  of  settled 

society  as  they  found  it;  their  magistrates,  their  coins,  their  local 

customs,  like  their  dwelling  places,  retcmied  for  a  while  their  old 

names  j  but  under  those  names  they  were  substantially  identical 

with  the  magistrates,  coins  and  customs  of  the  Angles,  and  in  the 

course  of  time  sank  all  differences  in  a  common  nomenclature. 

^eawsond       Nor  again   can   much   of  the  constitutional   change  which 

struggle.       followed  the  second  Danish  domination^  that  founded  by  Swejn 

and  Canute,  be  attributed  to  the  infusion  of  new  customs  from 

•     the  North*.    Its  chief  effects  were  political,  and  its  constitutional 

*  If  the  authenticity  of  the  Constitutiones  Forestae,  ascribed  to  Canute, 
were  proved,  they  might  be  nsefol  as  marking  the  introduction  of  fore» 
law  into  England ;  but  they  are  either  spurious,  or  so  much  interpolated  w 
to  be  without  value.  They  are  accepted  indeed  by  Kemble  and  LappenberiJ, 
and  with  some  hesitation  by  Scbmid  also  (Gesetze,  p.  Ivi),  but  K.  Maowr 
rejects  them  as  a  fabrication  of  much  later  date  (Krit.  Uebersohau,  ii>  4^^)* 
Freeman,  Norm.  Conq.  i.  73  a,  thinks  that  the  code  carries  ita  own  oonio* 
tation  with  it,  and  Brunner  (in  Holtzendorff  s  Encydopildie,  p.  ^32)  detects 
in  it  the  ring  of  Norman  legal  terminology.  Besides  these  liws  the  in- 
stitution of  &e  huskarls  is  t£e  only  peoulmrity  of  the  Danish  regime :  on 

Digitized  by  VjOOQIC 


ynJ]  Canute's  Earldoms.  20 1 

oonseqnenceB  may  be  referred  to  political  far  more  than  to  ethnical  No  new 

*  usafreaintn 

cmoses.      The  laws  of  Canute  are  but  a  reproduction  of  those  of  duced  b^ 

,  *  .ii*    Canute  int< 

£dgar  and  Ethelred ;  not  a  smgle  custom  can  be  assigned  to  his  the  laws. 
role  with  any  certainty  that  it  cannot  be  found  earlier;  the 
language  of  England  is  no  more  affected  by  that  of  Denmark  in 
the  eleventh  century  than  in  the  ninth.    The  changes  which  are 
traceable,  and  which  have  been  adverted  to  in  the  general  sketch 
jest  given  of  the  growth  of  the  royal  power,  are  to  be  ascribed  to 
the  fiict  that  Canute  was  really  a  conqueror  and  the  ruler  of 
oiho*  iar  wider  if  less  civilised  territories  than  England.     His 
changes  in  the  forms  of  charters  and  writs,  if  they  were  really 
anything  more  than  clerical  variations,  simply  show  that  he  did 
with  a  strong  hand  what  Ethelred  had  done  with  a  weak  one.   ( 
£ven  the  great  mark  of  his  policy,  the  division  of  England  into    I 
foor  great  earldoms  or  duchies,  may  be  paralleled  with  the  state    | 
of  Uiings  under  Edgar  and  his  sons. 

It  is  however  possible  to  refer  the  last  measure  to  an  idea  of  imperial 

*^  .  1  .       ^  character  0 

leprodocing  something  like  the  mipenal  system  which  Canute  Canute. 
saw  in  Qermany.  He  ruled,  nominally  at  least,  a  larger 
European  dominion  than  any  English  sovereign  has  ever  done  ; 
and  perhaps  also  a  more  homogeneous  one.  No  potentate  of  the 
time  came  near  him  except  the  king  of  Qermany,  the  emperor, 
with  whom  he  was  allied  as  an  equaL  The  king  of  the  Norw^^ians, 
the  Danes,  and  a  great  part  of  the  Swedes  ^,  was  in  a  position  to 
found  a  Scandinavian  empire  with  Britain  annexed.  Canute's 
division  of  his  dominions  on  his  death-bed,  showed  that  he  saw 

them  see  Freeman,  Norm.  Conq.  i.  733.  Although  they  recall  very  distinctly 
the  featuresof  the  prtmitiye  comitatus  (above,  p.i  50,  n.  2), they  do  not  concern 
CoTMtitiitioiuil  History  further,  and  add  in  no  important  degree  to  the  ele- 
ments already  existing  in  English  society.  The  heriot  is  often  regarded  as 
«n  institution  of  Canute ;  but  there  are  many  examples  of  the  custom  in  the 
charters  much  earlier,  which  show  that  he  simply  declared  the  law  of  an 
andoit,  probably  primitive,  usage.  Kemble,  Saxons,  ii.  99.  The  heriots  of 
^lieodred,  Bishop  of  Etmham  (Cod.  Dipl.  dcccclvii),  Ethelwald  the  ealdor- 
mfto  (mclxxiii).  Elfgar  (mcoxxiii),  Beorfatiic  (ccooxcii),  and  many  others 
are  Imown;  and  they  seem  to  imply  an  assessment  similar  to  Canute's 
own.  And  in  this  view  of  the  case,  where  the  payment  had  become  a 
settled  amount  due  from  persons  of  a  particular  rank,  it  '  became  possible 
for  women  to  be  charged  with  it.*  In  other  words  the  heriot  was  become  a 
burden  on  the  land  rather  than  on  the  person. 
*  See  bis  letter  to  the  bishops,  in  Florence  of  Worcester,  a.d.  103  i. 
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this  to  be  impossible ;  Norway,  for  a  century  and  a  haU  after  his 
strong  hand  was  removed,  was  broken  up  amongst  an  anarchica] 
crew  of  piratic  and  bloodthirsty  princes,  nor  could  Denmark 
be  regarded  as  likely  to  continue  united  with  England.  The 
English  nation  was  too  much  divided  and  demoralised  to  re- 
tain hold  on  Scandinavia,  even  if  the  condition  of  the  latter  had 
allowed  it.  Hence  Canute  determined  that  during  his  life,  as  after 
his  death,  the  nations  should  be  governed  on  their  own  principles, 
and  as  the  Saxons,  the  Bavarians,  the  Swabians  and  the  Franco- 
nians  obeyed  Conrad  the  Salic,  so  the  Danes,  the  Norwegians, 
the  Swedes  and  the  English  should  obey  him.  But  still  ftirther, 
the  four  nations  of  the  English,  Northumbrians,  East  Angles, 
Mercians  and  West  Saxons,  might,  each  under  their  own  national 
leader,  obey  a  sovereign  who  was  strong  enough  to  enforce  peace 
amongst  them.  The  great  earldoms  of  Canute's  reign  were 
perhaps  a  nearer  approach  to  a  feudal  division  of  England  than 
anything  which  followed  the  Norman  Conquest.  That  of  Mercia 
was  a  vast  territory  in  which  the  earl,  an  old  Mercian  noble, 
united  the  great  territories  of  the  national  tethel  with  the  official 
authority  and  domain  of  the  ealdorman,  and  exercised  the  whole 
administration  of  justice,  limited  only  by  the  king's  reeves  and 
the  bishops.  And  the  extent  to  which  this  creation  of  the  four 
earldoms  affected  the  history  of  the  next  half- century  cannot  be 
exaggerated.  The  certain  tendency  of  such  an  arrangement  to 
become  hereditary,  and  the  certain  tendency  of  the  hereditary 
occupation  of  great  fiefs  ultinlately  to  overwhelm  the  royal 
power,  are  well  exemplified.  The  process  by  which,  as  we  have 
seen,  the  king  concentrates  in  himself  the  representation  of  the 
nation,  as  judge,  patron,  and  landlord,  reaches  its  climax  only  to 
break  up,  save  where  the  king's  hand  is  strong  enough  to  hold 
fast  what  he  has  inherited,  and  the  people  coherent  enough  to 
sustain  him.  The  history  of  the  reign  of  Edward  the  Confessor 
is  little  more  than  the  variation  of  the  balance  of  power  between 
the  families  of  Godwin  and  Leofric;  the  power  of  the  witenagemot 
is  wielded  by  the  great  earls  in  turn ;  each  has  his  allies  among 
the  Welsh,  Irish  and  Scottish  princes,  each  his  friends  and  refoge 
on  the  continent :  at  their  alternate  dictation  the  king  receirea 
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and  dismisses  his  wife,  names  and  seta  aside  his  bishops.  The  Policy  of 
diemption  of  the  reebn  is  imminent.  The  work  of  Godwin  is  Leofric 
crowned  by  the  exaltation  of  Harold,  who  saw  the  evils  of  the 
existing  state  and  attempted  at  the  sacrifice  of  his  own  family 
interests  to  unite  the  house  of  Leofric  in  the  support  of  a 
national  sovereignty.  But  the  policy  of  Leofric,  followed  out 
by  the  lukewarm  patriotism  of  Edwin  and  Morcar,  opened  the 
way  to  the  Norman  Conquest  by  disabling  the  right  arm  of 
Harold.  The  Norman  Conquest  restored  national  unity  at  a 
tremendous  temporaiy  sacrifice,  just  as  the  Danish  Conquest  in 
other  ways,  and  by  a  reverse  process,  had  helped  to  create  it. 

In  all  this  however  there  is  nothing  that  would  lead  to  the 
conclnsion  of  any  formal  infusion  of  Scandinavian  polity  ^.  The 
measure,  so  far  as  it  is  new,  is  rather  Frank  or  German,  and  in 
advance  rather  than  in  the  rear  of  the  indigenous  development 

78.  A  glance  at  the  Earolingian  legislation  of  the  ninth  en-  Question  oi 
tnry  suggests  the  important  question  whether  the  l^;al  measures  of  Frmnk 
adopted  by  Al&ed  and  his  descendants  were  to  any  great  extent  the  later 
influenced  by  continental  precedents.      The  intercourse  between  syJ^. 
the  two  courts  had  been  close  and  constant,  the  social  condition 
of  the  two  nations  was  far  more  uniform  than  a  superficial  view 
of  their  history  would  lead  us  to  believe,  and  in  the  laws  of  their 
respective  legislative  periods  there  are  coincidences  which  can 
scarcely  be  regarded  as  accidental.     During  the  reign  of  the 
Oreat  Charles  the  Frank  court  was  the  home  of  English  exiles, 
as   vrell  as  of  English  scholars  ^     Egbert  spent  as  a  banished 
man  in  France  three  years,  one  of  which  was  marked  by  Charles's 

^  Sallam,  M.  A.  li.  272,  comes  to  the  same  conclusion.  The  views  of 
l^aTthem  witiquaries,  who  refer  every  point  of  bimilarity  between  Soandi- 
njkvia  and  England  to  Norse  and  Danish  influences  in  Britain,  seem  to  ly 
maiotaiiMd  in  ignorance  of  the  body  of  English  history  which  existed  earlier 
tbAO  the  Norse  invasions,  the  civilising  and  ChriHtianising  influence  of 
j^j*^anA  on  Scandinavia,  and  the  common  stock  of  institutions  that  both 
nAtioaalitiM  pocuessed.  The  temperate  and  critical  treatment  of  Konrad 
Bfaorer  is  strongly  in  contrast  with  this.  But  even  the  introduction  of  the 
boBkarte  and  the  forest  law  are  t(»  a  certain  extent  outside  our  present 
enbject :  the  former  was  no  permanent  institution,  and  the  latter  rests  on 
too  weak  evidence  to  be  accepted.  I  have  therefore  preferred  to  mention 
wbfltt  is  important  about  them  under  other  heads. 

*  See  the  letters  of  Ofla,  Alcuin  and  Charles,  in  the  Councils  and  £oclo< 
Documents  ;  iii.  487, 498,  561-565. 
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Intercourse  assumption  of  the  imperial  dignity  ^.     It  is  quite  possible  that 
Saxon  kings  there  he  conceived  the  desire  of  establishing  a  supremacy  over 
Karolings;    the  English  kingdoms  as  well  as  the  idea  of  binding  to  himself 
and  his  dynasty  the  mother  church  of  the  land  in  alliance  for 
mutual  patronage  *.    The  character  and  some  part  of  the  history 
of  Ethelwulf  are  in  stiict  parallel  with  those  of  Lewis  the  Pious, 
whose  correspondent  he  was  in  his  early  years  and  whose  grand- 
daughter he  married  on  his  return  from  his  Roman  pilgrimage. 
Alfred  drew  from  the  empire  some  at  least  of  the  scholars  whose 
assistance  in  the  restoration  of  learning  repaid  to  a  gr^at  extent 
the  debt  due  to  England  for  the  services  of  Alcuin.    Charles  the 
Simple  and  Otto  the  Great  were  married  to  two  of  the  sisters  of 
Athelstan ;  and  whilst  Otto  was  consolidating  the  Saxon  empire 
on  the  continent,  his  nephew  was  gathering  subject  kings  at  his 
court  and  taking  to  himself  the  titles  of  emperor  and  Augustus, 
contempo-    As  Otto  collected  the  great  duchies  of  Germany  into  the  hands 
of  the  Saxon  of  his  SOUS  and  sons-in-law,  Edffar  placed  the  tn^eat  ealdorman- 

emperorg.  >        o       r  o 

ships  of  England  in  the  hands  of  his  own  kinsmen.    In  ecclesias- 
tical legislation  at  the  same  time  England  was  largely  copying 
from  the  manuals  of  Frank  statesmanship.     The  Anglo-Saxon 
Canons  and  Fenitentials  of  the  tenth  century  are  in  great  part 
Intercourse  translations  and  expansions  of  the  Frank  books  of  discipline 
which  had  a  hundred  years  earlier  been  based  on  the  works  of 
Theodore  and  Egbert     It  would  be  very  rash  to  affirm  that 
while  the  bishops,  who  composed  so  large  a  part  of  the  witena- 
gemot,  sought  foreign  models  for  their  canons,  they  did  not  seek 
foreign   models  for  the   secular  laws.     Dunstan  had  learned 
monastic  discipline  where  he  might  also  have  furnished  himself 
with  the  knowledge  needed  for  the  great  office  of  first  adviser  to 
Periods  of    (he  king.     But  the  brilliant  period  of  imperial  legislation  was 
English        over  before  the  time  of  Alfred ;  in  the  disorganisation  of  the 
do  not  coin-  latter  period  of  the  Karolings  much  of  the  framework  of  their 
system  had  ceased  to  exist  except  in  the  law  books ;  and  the 
parallels  between  Frank  and  English  law  must  not  be  pressed 

*  Chron.  Sax.  A.D.  836.     Brihtric  died  in  ajd.  802 :   Egbert's  stay  in 
France  must  have  covered  the  date  of  Charles's  coronation. 

*  See  Chapter  VIII.  p.  236. 
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withont  allowing  for  the  similarity  of  the  circumstances  which 
prompted  them  and  for  the  fundamental  stock  of  common  prin- 
HpleA  and  customs  which  underlay  them.  The  law  which  provided  Ooinci- 

-,-,.  Ill  .jt/^t».c_    dencesof 

that  the  landless  man  must  have  a  lord  appears  in  the  Uapitu-  law  and 
buries  of  Charles  the  Bald  half  a  century  before  it  appears  in  the 
dooms  of  Athelfitan^.  The  judicial  investigations  made  by  Alfred 
through  his '  fideles '  may  renund  us  of  the  jurisdiction  of  the 
Frai^  missi*:  in  England,  as  in  the  empire,  the  head  of  the  shire 
receives  a  third  part  of  the  profits  of  the  law  courts ' :  and  the 
great  thegn  is  allowed  to  swear  by  the  agency  of  a  representative*. 
Yet  all  these  may  be  merely  the  results  of  similar  circumstances. 
In  other  points,  where  the  coincidences  are  more  striking,  differ- 
ence of  circumstances  may  be  fatal  to  an  affirmative  theory.  It 
eannot  be  safely  said  that  Edgar's  regulations  for  the  hundred  tJnoertainty 

•     of  connexion 

was  borrowed  from  the  law  of  Childebert  and  Clothair,  or  that 
Ethelred's  rating  of  the  eight  hides  to  furnish  a  helm  and  coat 
of  mail  was  an  imitation  of  the  Frank  practice  ^  or  that  the  pay- 
ment of  Danegeld  in  a.d.  991  was  consciously  adopted  on  the 
precedent  created  by  Charles  the  Bald  in  a.d.  861,  866  and  877 
in  Chral  and  Lotharingia '.  Jurists  will  probably  always  differ 
as  to  the  relation  between  the  scabini  of  Lewis  the  Pious  and  the 

*  Above,  p.  80. 

*  Asser,  M.  H.  B.  497.  *Nam  omnia  pene  totius  snae  regionis  jndicia, 
quae  in  abeentia  ana  fiebant  sagaciter  investi^bat  qualiter  fierent,  juBta  aut 
etum  injosta ;  aut  vero  d  aliquam  in  illis  judiciis  iniquitatem  intelligere 
po«et»  l^t«r  udvocatoe  illos  ipsos  judices  aut  per  se  ipsum  aut  per  alioB 
SUDS  fideles  qnoelibet  interrogabat.' 

*  Above,  p.  113. 

«  Ranksy  §  5.  Select  Charters,  p.  64.  Waitz,  D.Y.  G.  iy.  228.  *  Honorem 
enim  talem  nostris  yassallis  dominicis  concedimus,  ut  ipsi  non  sicut  reliqui 
maou  propria  aacramentum  jurent,  sed  melior  homo  illorum  et  credibilior 
iUud  acere  non  differat/  Cap.  Vem.  a.d.  884,  c.  ii.  '  Exceptis  nostris 
vaHBS  oominicis  pro  quibus  illorum  homines  meliores  juramentum  persol- 
Ycnt.'  Ibid.  c.  4.  Baluze,  ii.  195,  197.  But  this  existed  a  century  before 
in  the  Lex  Saxonum,  where  the  noble  is  allowed  to  swear  *  in  manu  liti  sui 
Tel  sua  annata ;'  0.  8. 

*  Robertson,  ERsays,  p.  x. 

*  See  the  Capitularies  of  A.D.  861  (Baluze,  ii.  103)  and  877.  '  Haec 
oODStituta  est  exactio  Nortmannis  qui  erant  in  Sequana  tribuenda  ut  a 
regione  ejus  recederent.'  The  tax  in  a.d.  877  is  twelve  denarii  from  the 
maosns  indominicatus ;  from  the  mansus  ingenuilis  four  frx)m  the  rent,  four 
from  the  tenant ;  from  the  mansus  serrilis  two  from  the  rent  and  two  from 
the  tenaot.  Baluxe,  ii.  175,  176.  Waitz,  D.Y.G.  It.  loa.  Bobertsoo, 
Ettays,  pp.  116,  117.    Ann.  S.  Bertin,  aj>.  866. 
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Parallels  not  assistant  thetms  of  the  shiremoot*;  whether  the  twelve  senior 

proofH.  i.  ,     1  .  r  •  A 

thegns  who  swear  to  accuse  none  falsely  are  a  jury  of  inquest 
like  the  inquisitors  of  Lewis,  or  a  compurgatory  body  to  deter- 
mine on  the  application  of  the  ordeal.  The  oath  imposed  by 
Canute  on  every  one  above  the  age  of  twelve,  that  he  will  not 
be  a  thief  nor  cognisant  of  theft ^  runs  back  through  the  common 
form  to  Edmund's  oath  of  allegiance,'  and  finds  parallels  in  the 
earliest  legislation  of  Charles  the  Great*.  In  more  than  one 
passage  the  collection  of  early  English  usages,  known  as  the 
Leges  Henrici  Primi,  recalls  the  exact  language  of  the  Capitu- 
laries and  of  still  earlier  laws^  But  although  we  may  be 
inclined  to  reject  the  theory  that  jefers  all  such  importations 
*  of  Frank  law  to  the  Norman  lawyers,  and  to  claim  for  the 
institutions,  which  like  trial  by  jury  came  to  full  growth  on 
English  soil,  a  native  or  at  least  a  common  Germanic  origin, 
it  is  wiser  and  safer  to  allow  the  coincidences  to  speak  for 
themselves ;  and  to  avoid  a  positive  theoiy  that  the  first  inde- 
pendent investigator  may  find  means  of  demolishing.  It  is 
enough  that,  although  in  different  lines  and  in  widely  contrasted 
political  circumstances,  royalty  was  both  in  England  and  on  the 
continent  working  itself  into  forms  in  which  the  old  Germanic 

*  See  above,  p.  103. 

*  *  VolumuB  ut  omnis  homo  poet  duodecimum  aetatis  suae  annum  jm^t 
quod  fur  esse  nolit  nee  furi  consentaneus.'  Canute,  ii.  $  ai.  Compare  with 
this  the  later  regulations  of  Henry  II  and  Richard  I.  Select  Charters, 
pp.  137,  256. 

'  Select  Charters,  p.  66,     *  Ut  nemo  concelet  hoc  in  iratre  vel  proximo     | 
suo  plus  quam  in  extraneo.' 

•  Waitz,  D.V. G.  iv.  36S.  'Judex  unusquisque  per  civitatem  fadat 
jurare  ad  Dei  judicia  homines  credentea  juxta  quantos  praeviderit,  sea  fbris 
per  curtes  vel  viooras  mansuros,  at  cui  ex  ipais  cognitum  fuerit,  id  est  homi- 
cidia,  furta,  adulteria  et  de  inlidtas  conjunctiones,  ut  nemo  eas  concelet.' 
Capit.  Langobard.  ajd.  782,  c.  8.     CI  Capit.  Silvac.  A.D.  853 ;   Baluxe, 

ii.  44.  45. 

•  See  Schmid,  Gesetxe,  pp.  437,  438, 471,  473,  484,  485 ;  Thorpe,  Andent 
Laws,  pp.  507,  509,  510,  &c.  The  regulations  of  Aihelstan  (il  §  14), 
Edgar  (iii.  §  8)  ami  Ethelred  (iv.  %  6)  respecting  coin,  may  be  compared 
with  those  of  Lewis  the  Pious  (Baluze,  i.  432,  500),  and  Charles  the  Bald 
fibid.  iL  120,  121).  Cf.  both  with  the  Roman  Law  (Just.  Cod.  ii.  §  24), 
from  which  they  were  doubtless  derived.  The  law  against  holding  gemots 
on  Sundays  and  festivals  (Ethelred,  v.  13 ;  Canute,  i.  15)  also  resembles  that 
of  Charles  the  Great  (Baluze,  i  183)  and  Charles  the  Bald  (ibid.  ii. 
140,  141). 
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idea  of  the  king  is  scarcely  recognisable,  whilst  the  influence  of  Similar  ten- 
o  J  c>  ^  ^  dencies  in 

Hmg-established  organisations,  of  settled  homes,  and  hereditary  Frank  and 
jurisdictions,  was  producing  a  teiritorial  system  of  government  history. 
unknown  to  the  race  in  its  early  stages.  A  strong  current  of 
similar  events  will  produce  coincidences  in  the  histoiy  of  nations 
whose  whole  institutions  are  distinct ;  much  more  will  like 
drciimstances  force  similarly  constituted  nations  into  like  expe- 
dients ;  nay,  great  legislators  will  think  together  even  if  the 
erents  that  suggest  the  thought  be  of  the  most  dissimilar 
character.  No  amount  of  analogy  between  two  systems  can  by 
rtaelf  prove  the  actual  derivation  of  the  one  from  the  other.         /^ 

79.  Although  the  progress  of  the  Anglo-Saxon  system,  firom  Formula  of 
^,  ,.  .        .        ,  .  1    ..        1    ,  .     ,.         1  1  develop- 

tbe  ocmdition  in  which  its  whole  organisation  depends  on  per-  ment. 

sooal  relations  to  that  in  which  everything  depends  on  territorial 
ones,  is  marked  at  each  step  by  some  change  in  the  royal  power, 
it  is  better  described  in  this  formula  than  as  a  progress  from 
democracy  to  monarchy,  or  from  a  democratic  to  an  aristocratic 
monarchy,  or  from  alodialism  to  feudalism.  The  growth  of 
the  royal  power  was  theoretical  rather  than  practical ;  what  it 
gained  on  one  side,  it  lost  on  another.  The  king  became  the 
source  of  justice,  the  lord  and  patron  of  his  people,  the  owner  of  the 
public  lands ;  but  he  had  almost  immediately  to  part  with  the  sub- 
stantial exercise  of  the  powers  so  appropriated.  By  the  grants  of 
land,  constantly  increasing  in  number,  the  royal  demesne  was 
continually  diminished,  and  the  diminution  of  royal  demesne  made 
the  taxation  of  the  people  the  only  available  means  of  meeting 
public  emergenciea     The  immunities  which  by  grant  or  by  pre-  Diminution 

•   *•  X  J   •     xi.     V   11  ru     n       1       ^     11  -.1.    of  thekingTs 

scnption  were  vested  in  the  holders  of  bookland,  actually  with-  real  powers. 
drew  the  profits  and  powers  of  jurisdiction  from  the  source  from 
which  they  themselves  emanated.  The  patronage  or  lordship 
which  was  to  unite  the  king  more  closely  than  ever  before  with 
the  people,  was  intercepted  by  a  number  of  mesne  lordships  and 
superiorities,  which  kept  them  in  reality  further  asunder. 

Edgar  had  perfected  so  far  as  we  can  see  the  theory  of  royalty.  Royalty 
He  had  collected,  we  are  told,  a  fleet  of  not  less  than  3600  ships,  highest 
which  every  summer  he  reviewed  and  exercised  in  circumhavi-  Edgar. 
gating  Britain;  thus  providing  for  present  defence  and  for  the 
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Edgar's        maintenance  of  permanent  discipline.    The  winter  and  sprinflc  he 

tion-  devoted  to  judicial  circuits,  m  which  he  traversed  all  the  pro- 

vinces of  the  English,  and  accurately  inquired  into  the  observ- 
ance by  the  magistrates  of  the  laws  of  the  nation  and  his  own 
decrees,  that  the  poor  might  not  suffer  injury  or  oppression  at 
the  hands  of  the  mighty^.  Possibly  the  tradition  is  bright^- 
than  the  reality,  for  the  evil  times  that  followed  may  well  have 
suggested  an  exaggeration  of  past  blessings.     But  the  spirit  of 

His  legisla-  Edgar's  legislation  is  good.  The  preamble  of  his  secular  laws 
declares  that  every  man  shall  be  worthy  of  folkright,  poor  as 
well  as  rich ;  and  the  penalties  for  unrighteous  judgment  with 
the  promise  of  redress  by  the  king  in  the  last  resort  imme- 
diately follow  ^  With  his  death  the  evil  days  began  at  onoe. 
The  strong  men  whom  he  had  curbed  to  his  service,  took  ad- 
vantage of  the  youth  and  weakness  of  his  sons;  and  internal 
divisions  rendered  the  kingdom  of  Ethelred  an  easy  prey  to  the 
Danes.  The  real  benefit  of  the  changes  of  the  preceding  cen- 
tury fell  into  the  hands  of  the  great  ealdormen,  and  through 

iiiorettse  of   them  to  the  thegns.     The  local  jurisdictions  grew :  the  feeling 

the  power  of  .  .°        ,.,,,,  ..  , 

the  great      of  national  union  which  had  been  springing  up,  was  thrown 

back  :  the  tribal  divisions  had  become  territorial,  but  they  were 
divisions  still.  The  great  lords  rounded  off  their  estates  and 
consolidated  their  jurisdictions  :  each  fikd  his  own  national  -and 
ecclesiastical  policy.  The  Mercian  Elfhere  banished  the  monks 
and  replaced  them  with  married  clerks ;  the  East  Anglian  Ethel- 
win,  God^s  friend,  and  the  East-Saxon  Brihtnoth,  drove  out 
the  clerks  and  replaced  the  monks '.  Where  ecclesiastical  ordef 
was  settled  by  the  local  rulers,  notwithstanding  the  strong  hand 
of  Dunstan,  it  was  scarcely  to  be  expected  that  temporal  liber- 
ties could  be  sustained  by  Ethelred.     Another  Danish  inroad 

*  Florence  of  Worcester,  a.d.  975.  Edgar's  judicial  circaits  were  copied 
by  Canute;  Hist.  Ramsey  (ap.  Gale),  p. 441:  and  they  may  hjive  been 
copied  from  the  practice  of  Alfred ;  Asser,  M.  H.  B.  497. 

*  Edgar,  iii.  §  i ;  *  Yolo  ut  oranis  homo  sit  dignus  juris  publici,  pauper  et 
dives,  quicuuque  sit,  et  eis  justa  judicia  judioentur ;  et  sit  in  emendationibns 
remissio  yenialis  apud  Deum  et  apud  saeoulum  tderabiliB.'  The  latter 
clause  is  re-echoed  in  the  charters  of  Henry  I  and  John ;  and  may  be  trao^ 
further  back  in  the  legislation  of  Alfred.   LL  Introd.  §  49.  7. 

*  Flor.  Wig.  AJ).  975. 
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seemed   needed  to  restore  the  state  of  things  that  Edgar  had 

created. 

80.  One  good  result  attended  this   apparent  retrogression.  Premature 

There  had  been  centralisation  without  concentration :  all  rights  tion  under 

and  duties  were  ranging  themselves  round  the  person  of  the  king, 

and  there  was  a  danger  that  the  old  local  organisations  might 

become  obsolete.  Edgar  had  found  it  necessary  to  renew  the  law 

of  the  hundreds  and  to  forbid  recourse  to  the  king's  audience 

until  the  local  means  of  obtaining  justice  had  been  exhausted  ^. 

His  fleets  and  armies  may  not  improbably  have  been  organised 

on  a  plan  of  centralisation.     Such  a  t-endency  was  almost  a 

necessity  where  the  royal  authority  was  becoming  recognised  The  events 

as  imperial,  or  as  limited  only  by  a  witenagemot  of  royal  nomi-  lowed  his 
.1-1  ^   ..  .      .•  /.It  death  had 

nees  in  which  no  representation  or  concentration  of  local  ma-  the  result  o 
chinery  had  a  place.     The  fact  then  that  the  great  lords,  by  the  local  divi- 

i»«.  •«  ^1  •«  •  i»  sions  and 

extension  of  their  own  rights  and  the  practical  assertion  of  popular  in- 

independence,  took  to  themselves  the  advantages  of  the  change 
and  maintained  their  juris4ictions  apart,  gave  a  longer  tenure  of 
life  to  the  provincial  divisions.  The  national  unity  was  weak- 
ened by  the  sense  of  provincial  unity,  and  individual  liberty  was 
strengthened  against  the  time  when  the  national  unity  should  be, 
not  the  centralisation  of  powers,  but  the  concentration  of  all 
organisation ;  a  period  long  distant  and  to  be  reached  through 
strange  vicissitudes.  In  the  maintenance  of  provincial  courts  and 
armies  was  inherent  the  maintenance  of  ancient  liberty. 

For  notwithstanding  the  series  of  developments  which  have  Mainten- 
been  traced  so  for,  the  forms  of  primitive  organisation  still  gene-  vinciai  ad- 
rally  survived.     The  warriors  of  the  shire,  whether  free  men  of  in  muitary 
full  political  right,  or  the  church  vassals,  or  the  contingents  of 
the  great  thegns,  fought  as  men  of  the  shire  under  the  ealdor- 
man  or  his  officer.    The  local  force  of  Devonshire  and  Somerset- 
shire was  beaten  by  the  Danes  at  Penho;  the  East  Anglians 
and  the  men  of  Cambridgeshire  fought  apart  at  Ringmere ;  the 
men  of  Dorset,  Wilts  and  Devon  at  Sherstone'.     Even  the 

*  Edgar,  iii  (  3 :    '  Nemo  requirat  regem  pro  aliqua  causa  nisi  domi 
negetur  ei  omne  dignum  recti  vel  rectum  impetrare  noh  possit.' 
'  Fkr.  Wig.  A.D.  looi,  loio,  1016. 
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Political  in-  political  attitude  of  the  province  was  determined  by  the  ealdor- 
)f  the  earls,  man  and  the  thegns.  The  Northumbrian  earl  Uhtred  and  the 
West  Saxon  earl  £thelmar  make  their  separate  agreements  with 
Sweyn,  and  in  so  doing  declare  their  independence  of  Etheh-ed '. 
^fSS"*^"  But  still  more  certainly  in  the  local  courts  the  old  spirit  of 
mstoms.  freedom  found  room.  The  forms  were  the  same  whether  the 
king's  gerefa  or  the  lord's  steward  called  them  together:  the 
hundred  retained  its  peace,  the  township  its  customs  :  the  veiy 
disruption  of  society  preserved  these  things  for  the  better  days. 
»nten^'  In  the  preservation  of  the  old  forms, — the  compurgation  by 
i^of  new  the  kindred  of  the  accused,  the  responsibility  for  the  wergild, 
the  representation  of  the  township  in  the  court  of  the  hundred, 
and  that  of  the  hundred  in  the  court  of  the  shire ;  the  choice  of 
witnesses ;  the  delegation  to  chosen  committee^  of  the  common 
judicial  rights  of  the  suitors  of  the  folkmoot;  the  need  of 
witness  for  the  transfer  of  chattels,  and  the  evidence  of  the 
hundred  or  shire  to  the  title  to  lands  ;  the  report  of  the  hundred 
and  shire  as  to  criminals  and  the  duty  of  enforcing  their  pro- 
duction and  punishment,  and  the  countless  diversity  of  customs 
in  which  the  several  communities  went  to  work  to  fulfil,  the 
general  injunctions  of  the  law, — ^in  these  remained  the  seeds  of 
future  liberties ;  themselves  perhaps  the  mere  shakings  of  the 
olive  tree,  the  scattered  grains  that  royal  and  noble  gleaners  had 
scorned  to  gather,  but  destined  for  a  new  life  after  many  days 
of  burial.  They  were  the  humble  discipline  by  which  a  down- 
trodden people  were  schooled  to  act  together  in  small  things, 
until  the  time  came  when  they  could  act  together  for  great 
ones. 

81.  The  growth  of  national  character  under  these  changes  is 
a  matter  of  further  interest.  Although  the  national  experience 
was  not  enough  to  produce  a  strong  and  thorough  feeling  of 
union,  it  had  been  equable  and  general.  No  part  of  England 
was  far  behind  any  other  in  civilisation.  The  several  kingdoms 
had  been  Christianised  in  rapid  succession,  and  the  amalgama- 
tion of  the  Danes  had  been  so  speedy  as  little  to  affect  the 

^  nor.  Wig.  A.D.  1013. 
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conpantiTe  civilisation  of  the  districts  they  occupied  after  it  Unifonn 
had  Mice  fairly  b^iin.   Northumbria  had  indeed  never  recovered  England, 
thfi  learning  and  cultivation  of  her  early  days,  but  Kent  and 
Weaeex  bad  retrograded  nearly  as  much  during  the  dark  cen- 
tury that   preceded  Alfired.      The  depression  of  national   life 
wider  Ethelred  was  much  the  same  everywhere.     The  free  man 
learned  that  he  had  little  beyond  his  own  arm  and  the  circle  of 
luB  friends  to  trust  to.     The  cohesion  of  the  nation  was  greatest  Greategt 
IB  the  lowest  ranges.     Family,  township,  hundred,  county  held  the  lowest 
together  when  ealdorman  was  struggling  with  ealdorman  and  the  organisa- 
king  was  left  in  isolated  dignity.   Kent,  Devonshire,  Northumbria, 
ittd  a  corporate  life  which  England  had  not,  or  which  she  could 
Doi  bring  to  action  in  the  greatest  emergencies.    The  witena- 
gemot  represented  the  wisdom,  but   concentrated  neither  the 
power  lAr  the  will,  of  the  nation. 

The  individual  Englishman  must  have  been  formed  under  Effect  of 
circumstances  that  called  forth  much  self-reliance  and  little  history  on 
bearty  patriotism.  His  sympathies  must  have  run  into  very 
narrow  and  provincial  channels.  Hb  own  home  and  parish 
were  much  more  to  him  than  the  house  of  Cerdic  or  the  safety 
of  the  nation.  As  a  Christian,  too,  he  had  more  real,  more 
ai^meciable  social  duties  than  as  an  Englishman.  He  could 
accept  Sweyn  or  Canute,  if  he  would  be  his  good  lord  and  not 
change  the  laws  or  customs  that  regulated  his  daily  life.  There 
was  a  strong  sense  of  social  freedom  without  much  care  about 
political  power.  It  was  inherent  in  the  blood.  Caesar  had 
Been  it  in  the  ancient  German,  and  the  empire  of  Charles  and 
Otto  strove  in  vain  to  remodel  it  in  the  medieval  aggregation 
of  the  Qerman-speaking  nationalities ;  Bavarian,  Saxon,  Fran- 
conian,  Swabian,  were  even  less  inclined  to  recognise  their  unity 
than  were  the  nations  which  now  called  themselves  English. 

The  form  however  which  this  tendency  took  iu  the  Anglo-Saxon  Contn^^ 
of  the  eleventh  century,  is  distinct  from  the  corresponding  phases 
of  French  and  German  character.  The  Frenchman  can  indeed 
scarcely  be  said  as  yet  to  have  developed  any  national  character;  or 
rather  the  heavy  hand  of  Frank  supremacy  had  not  so  far  relaxed 
its  pressure  as  to  allow  the  elastic  nature  of  the  Gallic  element 
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to  assert  itself;  and  the  historical  Frank  of  the  age  is  still  for 
the  most  part  German.     The  territory  itself  scarcely  ventures 
to  take  a  collective  name,  and  resembles  the  Gallia  of  Caesar 
The  growing  more  than  that  of  Honoriua     But  the  new  life  that  is  growing 
is  civic         up  is  city  life,  and  the  liberties  at  which  it  grasps  are  collective 
rural.  rather  than   individual   privileges.      The  rural   populations  of 

France  are,  as  they  were  in  the  latter  days  of  Roman  rule,  and 
as  they  continued  to  be  more  or  less  until  the  revolution,  a 
people  from  whom  social  freedom  had  so  long  departed  that  it 
was  scarcely  regretted,  scarcely  coveted;  to  whom  Christianity 
had  brought  little  more  than  the  idea  of  liberty  in  another  life 
to  be  waited  for  and  laboured  for  in  the  patient  endurance  of 
the  present.  The  true  life  was  in  the  towns,  where,  in  the  in- 
terests of  commerce,  or  under  the  favour  of  some  native  lord 
temporal  or  spiritual,  or  under  the  patronage  of  a  Ang  who 
would  fain  purchase  help  on  all  sides  against  the  overwhelming 
pressure  of  his  too  powerful  friends,  in  the  guild  and  the  com- 
mune, men  were  making  their  puny  efforts  after  free  action. 
Bat  it  IB  as  But  this  life  had  scarcely  reached  the  surface :  the  acts  of 
oouscioufl.  kings  and  councils  fill  the  pages  of  history.  Law  was  either 
slowly  evolving  itself  in  the  shape  of  feudal  custom,  or  resting 
on  the  changeless  rock  of  Roman  jurisprudence :  the  one  un- 
conscious of  its  development  and  calling  forth  no  active  partici- 
pation in  the  people,  the  other  subject  to  no  development  at  all. 
Even  the  language  has  scarcely  declared  itself,  except  in  the 
fragments  of  courtly  minstrelsy. 
Contrast  The  contrast  between  the  Englishman  and  the  native  German 

German.       IS  not  80  stnmg.    The  disruptive  tendency  in  the  English  state  is 
Absence  of    little  connected  with  primitive  national  divisions.    There  is  little 
natk>iwS^    evidence  to  show  that  the  people  in  general  felt  their  nationality  as 
EngiiSL  ^    West  Saxons  or  Mercians,  however  much  they  might  realise  their 
connexion  as  Yorkshiremen  or  men  of  Kent.     The  Saxon  and 
Bavarian  of  the  continent  had  each  their  national  policy :  their 
national  consciousness  was  so  strong  tiiat,  like  that  of  the  Irish,  it 
constantly  impressed  itself  everf  upon  alien  rulers.     The  Saxes 
emperor  made  his  nearest  kinsman  duke  of  Bavaria  only  to  dis- 
cover that  he  had  made  his  son  or  brother  a  Bavarian  instead  d 
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making  the  BaYarians  loyal.      The  Swabian  emperor  sent   a  strerurth  of 

Swabian  duke  to  Saxony  in  the  idea  that  the  Saxons  would  yinciai  feel- 

ding  rather  to  the  emperor  than  to  an  alien  governor ;  but  the  the  Ger- 

Swabian  duke  became  forthwith  a  Saxon,  and  the  loyalty  that 

was  called  forth  was  devoted  entirely  to  the   adopted   ruler. 

And  these  nations  had  their  political  and  ecclesiastical  aims; 

the  Saxons  preferred  the  pope  to  any  emperor  but  a  Saxon  one. 

The  Bavarians  were  ready  to  give  np  the  empire  altogether  if 

Uiey  might  have  a  king  of  their  own.    In  both  there  was  a  sin- 

sular  development  of  personal  loyalty  with  a  distinctly  national  Anxl  of 
.       .        ^1.  .  <».i  .  -r*        .        1        »i«  personal 

znn  m  the  politics  of  the  empire.      But  m  the  Anglo-Saxon  loyaMy. 

history  there  is  an  equally  singular  lack  of  personal  loyalty, 

and  a  very  languid  appreciation  of  national  action.    Such  loyalty 

as  really  appears  is  loyalty  to  the  king,  not  to  the  provincial 

rulers  whom  they  saw  more  closely  and  knew  better.     The 

poetic  Tai^entations  of   the   chronicler  over  the  dead   kings, 

may  perhaps   express  the  feeling  of  the  chuFchmen   and  the 

courtiers,  but  have  nothing  to  answer  to  them  in  the  case  of 

the  provincial  rulers.     The  great  earls  had  not,  it  would  seem, 

an  hereditary  hold  upon  their  people ;  and  although  they  had 

political  aims  of  their  own,  these  were  not  such  as  the  people 

could  sympathise  with.     The  popularity  of  Hu;:Qld  the  son  of 

God^p  is  only  an  apparent  exception  :  it  was  won  indeed  by  his 

personal  gifts  and  his  ubiquitous  activity,  but  carried  with  it 

no  feeling  of  loyalty.    Much  even  of  that  higher  sentiment  which  lAng^id 

was  bestowed  on  his  kingly  career  was  retrospective ;  they  valued  ness  of 

him  most  when  he  was  lost.    Throughout,  the  connexion  between  i^iotism 

patriotism  and  loyalty,  such  patriotism  and  loyalty  as  exist,  seems  EngH^. 

to  want  that  basis  of  personal  affection  which  is  so  natural  and 

necessary  to  it.     It  is  not  on  national  glories,  but  on  national 

miseries  that  the  Chronicler  expatiates ;  and  the  misery  brings 

out,  perhaps  more  than  necessary,  the  querulous  and  helpless 

tone  of  national  feeling ;  a  tone  which  no  doubt  is  called  forth 

by  the  oppressions  of  the  Norman  regime,  but  which  might, 

imder  the  same  circumstances,  in  the  mouths  of  other  men, 

have  been  exchanged  for  one*  of  very  different  character :  the 

song  of  the  people  emulous  of  ancient  glories,  girding  itself  up 
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for  a  strong  and  united  effort  after  liberty.  There  is  no  breath 
of  this  in  the  English  remains  of  the  eleventh  century,  and  ihe 
history  of  the  ill-contriyed  and  worse  executed  attempts  to  shake 
off  the  yoke  of  the  CJonqtieror,  proves  that  there  was  little  life 
of  the  kind.  Yet  there  was  life;  although  it  lay  deep  now,  it 
would  be  strong  enough  when  it  reached  the  surface :  nor  had 
the  Conqueror  any  wish  to  break  the  bruised  reed. 
Little  in-  The  lack  of  political  aims  which  miirht  give  a  stimulus  to 

in  England  provmcuu  patriotism,  was  not  compensated  by  ecclesiastical 
ecciesiasti-  partisanship,  although  the  struggle  between  the  seculars  and 
of t^econ-  regulars  does  fill  a  page  in  English  history  to  the  loss  it  may 
be  feared  of  more  important  matter.  But  the  great  disputes 
between  the  imperial  and  papal  pretensions  that  moved  the 
continent)  found  no  echo  here,  and  called  forth  no  sympathy. 
The  English,  like  the  continental  Saxons,  were  proud  of 
their  faithfulness  to  Rome ;  but  it  was  a  far  dist^mt  Some 
that  interfered  very  little  with  them,  and  that  in  the  minds 
of  their  kings  and  prelates  had  the  aspect  of  a  spiritual 
city,  very  different  from  anything  that  was  really  to  be  found 
there.  The  clergy  had  but  a  faint  notion  of  the  difference 
between  pope  and  antipope  :  even  in  doctrine  they  had  scarcely 
advanced  with  the  age,  and  there  were  points  on  which  they 
were  falling  as  far  behind  Roman  orthodoxy  as  the  British 
bishops  had  been  in  the  Paschal  controversy.  When  an  English 
archbishop  visited  Rome  he  spent  his  time  in  pilgrimages  to  holy 
places :  the  pope  received  him  with  a  splendid  hospitality,  that 
showed  him  only  what  it  was  desirable  that  he  should  see ;  and 
he  came  back  rich  in  relics,  but«as  poor  as  ever  in  political  ex- 
perience. The  secular  world  was  still  farther  away  from  him : 
Canute,  who  had  certain  cosmopolitan  and  imperial  instincts, 
knew  better  than  to  involve  England  in  foreign  complications. 
For  a  century  and  a  half  scarcely  one  Englishman  has  left  his 
name  on  record  in  the  work  of  any  foreign  historian. 

The  reasons  of  this  isolation  are  apparent.  The  Englishman 
had  enough  to  do  at  home  in  constant  resistance  to  a  perse- 
vering foe.  But  the  isolation  is  not,  as  might  be  expected, 
combined  with  intenser  patriotism.    The  fire  of  sympathy  bums 
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in  a  very  narrow  circle  :  there  is  little  to  call  forth  or  diversify 
the  latent  energies. 

But  this  is  only  one  aspect  of  the  Englishman.  He  may  be  Devdop- 
phlegmatic,  narrow,  languid  in  political  development,  but  he  is  national  iif€ 
neither  uncivilised  nor  uncultivated.  The  isolation  which  has  formB. 
been  fatal  to  political  growth,  has  encouraged  and  concentrated 
other  energies.  Since  the  time  of  Alfred  a  national  literature 
has  been  growing  up,  of  which  the  very  fragments  that  have 
survived  the  revolution  of  conquest  and  many  centuries  of 
literary  neglect,  are  greater  than  the  native  contemporaneous 
Ht^^iture  of  any  other  people  in  Europe.  No  other  nation' ^twnal 
possesses  a  body  of  history  such  as  the  Anglo-Saxon  Bede  and 
the  Chronicles.  The  theological  literature,  although  slight  in 
comparison  with  that  of  the  Latin-speaking  nations,  testifies,  by 
the  £eu^  that  it  is  in  the  tongue  of  the  people,  to  a  far  more 
thorough  religious  sympathy  between  the  teachers  and  the  taught 
than  can  be  with  any  degree  of  probability  attributed  to  the 
continental  churches.  In  medicine,  natural  science,  grammar,  National  ar 
geography,  the  English  of  the  eleventh  century  had  manuals  in  Uc  ii«9. 
their  own  tongue.  They  had  arts  too  of  their  own  ;  goldsmith's 
wori^  embroidery,  illumination  of  manuscripts,  flourished  as 
well  as  the  craft  of  the  weaver  and  the  armourer.  The  domestic 
civilisation  of  England,  with  all  its  drawbacks,  was  far  beyond 
that  of  France.  The  Norman  knights  despised,  undervalued 
and  destroyed  much  that  they  could  not  comprehend.  England 
was  behind  Europe  in  some  of  the  arts  which  they  had  in 
common,  but  she  had  much  that  was  her  own,  and  developed 
what  she  had  in  common  by  her  own  genius.  She  might  be 
behind  in  architecture,  although  that  remains  to  be  proved,  for 
much  that  we  know  as  the  work  of  Northern  architects  was 
imitated  from  Roman  models ;  an  imitation  which,  although  it 
later  developed  into  systems  far  freer  and  nobler  than  anything 
that  had  existed  before,  was  still  only  advancing  from  its  rudest 
stage  in  France  and  (Germany.  England  was  slow  in  following 
the  architecture  as  she  was  in  following  the  politics  of  the  con- 
tinent. It  is  seldom  remembered  in  comparing  Norman  and 
Anglo-Saxon  in  point  of  civilisation,  how  very  little  the  Norman 
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mtnwt  of   brought  in  comparison  with  what  he  destroyed,  and  how  very 

onufiii  And    ,  .^ 

ogiishman.  little  he  brought  that  was  his  own.      His  law  was  Frank  or 

Lombard,  his  general  cultivation  that  of  Lanfranc  and  Anselm, 

fiw  more  Italian  than  native  :  in  civilisation — ^taken  in  the  truer 

sense  of  the  word, — in  the  organisation  of  the  social  life,  in  the 

means  of  obtaining  speedy  and  equal  justice,  in  the  whole  domain 

of  national  junsprudeuoe,  he  was  far  behind  those  whom  he 

despised  with  the  insolence  of  a  barbarian ;  he  had  forgotten  his 

,  own  language,  he  had  no  literature,  his  art  was  foreign  and 

purchased.    But  he  was  a  splendid  soldier,  he  had  seen  the  great 

world  east  and  west,  he  knew  the  balance  of  power  between 

popes  and  emperors;  and  he  was  a  conqueror:  he  held  the  rod  of 

discipline  which  was  to  school  England  to  the  knowledge  of  her 

own  strength  and  power  of  freedom :  he  was  to  drag  her  into 

the  general  network  of  the  ^iritual  and  temporal  poUtica  of 

the  world,  rousing  her  thereby  to  a  consciousness  of  unsuspected, 

undeveloped  powers :  he  was  to  give  a  new  direction  to  her 

energies,  to  widen  and  unite  and  consolidate  her  sympathies: 

to  train  her  to  loyalty  and  patriotism;  and  in  t^e  process  to 

impart  so  much,  and  to  cast  away  so  much,  that  when  the  time 

of  awakening  came,  the  conqueror  and  the  conquered,  the  race 

of  the  oppressor  and  the  race  of  the  oppressed  were  to  find 

themselves  one  people  ^. 

^  *  After  the  cloring  scenes  of  the  great  drama  commeneed  at  HasUogs, 
it  ceased  to  exist  as  a  national  character ;  and  the  beaten,  ruined  and  de- 
moralised Anglo-Saxon  found  himself  launched  in  a  new  career  of  honoar, 
and  rising  into  all  the  might  and  majesty  of  an  Englishman.  Let  us  refleci 
that  the  defeats  upon  the  Thames  and  Avon  were  probably  neceBsaiyp^ 
liminaries  to  victories  upon  the  Sutlej/  Kemble,  Cod.  BipL  iv.  pre£  tI 
Carlyle,  Fred.  II.,  L  415,  taking  a  different  view  of  the  An^-SaxG& 
temperament,  says,  'without  them  (i. e.  thb  Normans  and  Plantagenets) 
what  had  it  ever  been  ?  a  gluttonous  race  of  Jutes  and  Angles,  capable  of 
no  grand  combinations  ;  lumbering  about  in  pot-bellied  equanimity;  not 
dreaming  of  heroic  toil,  and  silence,  and  endurance,  sudi  as  leads  to  the 
hiffh  places  of  this  universe  and  the  golden  mountain  tops  where  dweU  the 
spirits  of  the  dawn/. . .  •  Nothing  but  collision,  intolerable  interpressurs  (m 
of  men  not  perpendicular),  and  consequent  battle  often  supervening,  ooold 
have  been  appointed  those  undriiled  Anglo-Saxons ;  their  pot-belli^  equ- 
nimity  itself  continuing  liable' to  perpetual  interruption,  as  in  the  heptawhy 
times.'  This  recalls  the  words  of  eaus  Ralph  and  Roger, '  Angli  sua  soltan- 
modo  rura  colunt,  conviviis  et  potationibus  non  praeliis  intendunt.'  Ord. 
Vit.  ap.  Maseres,  p.  304. 
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THE   ANGLO-SAXON   CHTBCH. 

82.  Growth  of  the  church  organisatioii  in  England. — 88.  Freedom  from 
^  leaven  of  Koman  imperiaKsm. — 84.  Monasticism. — 85.  DivisioDB 
«f  diooetes  and  origin  of  parishes. — 86.  Tithes  and  endowments. — 
87.  Ecclesiastical  councils. — 88.  Relations  of  the  church  to  the  states. — 
89.  Revival  under  Alfred. — 90.  The  eleventh  century. 

82.  The  conversion  of  the  heptarchic  kingdoms  during  the  The  nation 

lit-i  i^i'i        awakes  to 

seventh  century  not  only  revealed  to  Europe  and  Cbnstendom  the  con- 

the  existence  of  a  new  nation,  but  may  be  said  to  have  rendered  its  unity  at 

the  new  nation  conscious  of  its  unity  in  a  way  in  which,  under  sion. 

the  influence  of  heathenism,  community  of  language  and  custom 

had  failed  to  do  so.     The  injunctions  of  Pope  Gregory  to  the 

first  mission  would  seem  to  show  that  he  knew  the  whole  cluster 

of  tribes  under  the  name  of  English^,  and  regarding  them  as  one  8.  Gregory's 

nationality  provided  a  simple  scheme  of  ecclesiastical  organisa-  organising 

tion  for  them ;  there  were  to  be  two  provinces  each  containing 

twelve  episcopal  sees,  governed  by  two  metropolitans,  one  at 

London,  the  other  at  York.     But  the  comparative  failure  of  the 

Kentish  mission  after  the  death  of  Ethelbert,  and  the  fieu^t  that 

each  of  the  seven  kingdoms  owed  its  evangelisation  to  a  different 

source,  must  have  rendered  the  success  of  S.  Gr^ory*s  scheme 

problematical  from  the  very  first.      Kent  remained  permanently  Distinct 

Christian  under  the  successors  of  Augustine  ;  but  Wessex  was  mission  in 

converted  by  Birinus,  a  missionary  firom  Northern  Italy,  East  kini^oms. 

Anglia  by  a  Burgundian,  Northumbria  and  Mercia  by  Irishmen, 

Essex  and  Sussex  by  the  labours  of  Cedd  and  Wilfrid.   It  might 

have  seemed  by  the  middle  of  the  century  that  the  heptarchic 

»  Bede,  H.  E.  L  37.  29. 
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divisions  were  to  be  reproduced  in  the  ecclesiastical  ones.  The 
questions  of  discipline  arising  between  the  Roman  and  the  Irish 
converts  lent  an  additional  element  of  division.  Each  kingdom 
might  have  had  a  church  of  its  own,  distiuct  in  ritual  and 
traditions  from  all  the  rest.  This  danger  was  averted  by  the 
kings  Oswy  and  Egbert  when  they  joined  in  sending  to  Borne  a 
candidate  for  the  see  of  Canterbury  * ;  and  Oswy  himself,  by  re- 
nouncing the  Irish  custom  of  Easter  at  the  synod  of  Streoneshalch, 
set  the  seven  churches  at  peace  on  that  most  fruitful  matter  of 
discord*.  The  policy  of  Oswy  was  thoroughly  carried  out  by 
Archbishop  Theodore  of  Tarsus.  Theodore's  scheme  of  organisa- 
tion opened  the  prospect  of  a  more  complete  unity  than  that  of 
S.  Gregory  :  there  was  to  be  one  metropolitan  at  Canterbury 
under  whom  the  whole  of  England  was  to  be  carved  out  into  new 
dioceses.  Oswy  died  before  it  could  be  seen  whether  he  and 
Theodore  could  work  together,  and  the  merit  of  the  scheme 
actually  carried  out  is  due  to  the  latter.  This  great  prelate, 
himself  a  philosopher  and  divine  of  Eastern  training,  who  had 
accepted  the  Roman  tonsure  and  credentials  for  his  message  of 
peace,  began  his  career  by  consolidating  as  well  as  he  could  the 
several  elements  of  life  that  had  survived  the  great  pestilence  of 
A.D.  662.  The  Augustinian  succession  had  almost,  if  not  entirely, 
died  out  I  Wilfrid  and  Cedd,  although  they  had  ceased  to 
differ  on  points  of  discipline,  represented  in  their  history,  their 
sympathy  and  their  claims,  the  two  opposing  schools.  Tiieodore's 
first  care  was  to  settle  the  personal  disputes  between  them,  and 
through  them  to  make  permanent  peace  between  the  two  sources 
of  mission.  He  next,  in  a.d.  673,  at  the  council  of  Hertford, 
combined  the  whole  episcopate  in  a  single  synod,  and  provided,  by 
instituting  an  annual  council  of  Clovesho  \  for  their  permanent 
cooperation.  In  a.d.  67  S  he  divided  Northumbria,  and  in  the 
following  year  Mercia  also,  into  new  dioceses  :  Wessex  alone  of 
the  larger  kingdoms  resisted ;  but  a  few  years  after  Theodore's 

>  Bede,  H.  E.  iii.  39.  •  Ibid.  iii.  25. 

'  It  ia  questionable  whether  Boniface  of  East  Anglia  survived  at  the 
arrival  of  Theodore;  but  if  so  he  must  have  died  shortly  after:  and 
Daniian  of  Rochester  is  described  as  having  been  long  dead.    Ibid.  iv.  a. 

*  Ibid.  iv.  5. 
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death  it  was  subdivided  and  the  whole  nation  then  ranged  under  Creation  of 
sixteen  sees,  subject  to  the  metropolitan  primacy  of  Canterbury. 
The  arrangement  was  broken  up  shortly  after,  so  far  as  to  allow 
to  the  see  of  Yol-k  its  title  of  archbishop  and  the  obedience  of 
three  sufiragans ;  but  until  the  Norman  Conquest  the  Northern 
primate  occupied  a  very  subordinate  position  to  his  brother  at 
Canterbury.  The  institution  of  the  archbishopric  of  Lichfield  by 
Ofia,  in  A«D.  787,  threatened  once  more  to  break  up  the  ecclesias- 
tical system.  The  third  metropolitanate  however  was  very  short- 
lived'. The  final  subdivision  of  Wessex  by  Edward  the  elder 
completed  the  scheme  of  Theodore  and  the  territorial  organisation 
of  the  dioceses,  which  has  continued  with  some  minor  changes 
and  additions  to  the  present  day. 

Besides  devising  this  constitution,  Theodore  did  his  best  to  Other  fea- 
secure  and  promote  cultivation  and  civilisation  in  other  ways,  Theodore's 
especially  by  educating  the  clergy  and  tightening  the  reins  of 
moral  and  religious  discipline.  In  this  he  was  assisted  by  the 
kings,  without  whose  cooperation  it  could  not  have  been 
attempted,  and  who  showed  an  amount  of  policy  judgment 
and  foresight  in  these  matters  which  could  scarcely  be  looked 
fin-  in  the  rulers  of  a  half-Christianised  people,  themselves  as 
much  marked  by  internecine  family  bloodshed  as  by  religious 
devotion.  In  a  single  century  England  became  known  to  Chris- 
tendom as  a  fountain  of  light,  as  a  land  of  learned  men,  devout 
and  unwearied  missions,  of  strong,  rich  and  pious  kings. 

83.  The  whole  material  fabric  had  to  be  built  up  firom  the  Attitude  of 

^  British  « 

foundation.    Roman  Christianity  had  passed  away  from  Eastern  Christianity 

_.._        .         -  ,.,.     .  rm  ^towards  the 

Britain  leavinir  few  and  mdistmct  traces.      The  greater  part  of  English 
,  o  *  church. 

the   Britons  either  had   never  been  converted  or  during  the 

attacks  of  the  Saxons  had  fallen  back  into  heathenism  ^   British 

'  CotiDcils,  &c  iii.  444, 445, 542-545.  It  lasted  firom  A.D.  787  to  a.d.  803. 
The  only  archbishop  of  Lichficdd  was  named  EUgbert. 

*  B«de,  H.  E.  iv.  13.  16,  describes  Sussex  and  the  Isle  of  Wight  as 
entirely  heathen  in  the  time  of  Wilfrid ;  that  is  either  the  Christian  Britons 
bad  be«n  exterminated  or  thev  had  become  heathenised.  From  the  words 
of  Eddios,  c.  40,  referring  to  the  same  transaction,  it  would  seem  that  the 
pagans  were  Saxons,  *  gentis  nostrae  quaedam  provincia  gent  ills  nsque  ad 
iUud  tempufl  perseversns.*  In  the  North  of  England  the  British  clergy 
bad  fled  long  before,  deserting  their  property,  which  Wilfrid  accordingly 
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Christianity  had  taken  refuge  in  the  Welsh  mountains,  and  made 
no  attempt  either  to  convert  the  conquerors  or  to  maintain  a 
lesult  on  spiritual  hold  on  the  conquered.  There  was  no  reason  why  the 
hemselves.  English  should  not  have  become  Christian  when  and  as  the 
Franks  did,  but  from  the  condition  and  temper  of  the  native 
population,  on  whom  the  continuance  of  the  conquerors  io 
idolatry  and  persecuting  cruelty  brought  ultimate  extermination. 
The  positive  paganism  of  the  Anglo-Saxons  was,  as  far  as  con- 
cerns its  mythology  and  ritual,  in  the  most  attenuated  condition. 
Scarcely  was  Christianity  presented  to  them  by  the  seventh-ceh- 
tury  missions  when  they  embraced  it  with  singular  fidelity  and 
singleness  of  heart.  It  could  not  have  foiled  to  prevail  earlier 
but  for  the  attitude  of  the  Britons,  who,  demoralised  by  desertion 
and  cut  off  from  all  the  supports  and  advantages  of  communion 
with  forieign  churches,  had  sunk  into  a  despairing  lethargy  which 
took  for  its  main  principle  obstinate  and  indiscriminating 
isolation. 
Phe  English  Anglo-Saxon  Christianity  was  thus  saved  from  the  danger  of 
h>m  S^^  inheriting  the  traditions  and  the  burdens  of  the  earlier  system. 
heBo^nch^e  wave  of  conquest  obliterated  in  all  the  South  and  East  of 
lystom.  Rifeiia  every  vestige  of  Romano- British.  Christianity.  The 
seats  of  the  bishops  had  become  desolated  ruins :  the  diocesan 
divisions,  if  they  had  ever  existed,  had  been  effaced  with  the 
civil  landmarks  on  whose  lines  they  may  have  been  drawn  *. 
And  thus  the  wonderful  vitality  of  imperialist  traditions  which 
did  so  much  to  leaven  the  character  and  history  of  the  churches 
of  France  and  the  Bhineland,  finding  their  way  to  light,  in  some 
cases,  after  devastation  and  desolation  scarcely  less  than  that 
which  befel  Britain,  took  no  hold  here.  Escaping  this,  the 
English  church  was  saved  from  the  infection  of  court-life  and 
corruption  which  forms  nearly  the  whole  history  of  the  early 

claimed  for  the  Northumbrian  church,  Eddius,  c.  17.  Except  on  the 
borders  of  Wessex  and  Mercia  no  traces  of  British  church  organuation  are 
discoverable  from  Bede. 

^  Haddan,  Coundls,  i.  142,  regards  the  attestation  of  the  British  bishops 
at  Aries  in  A. D.  314,  as  proving  the  existence  of  diocesan  episcopacy  in  the 
British  church,  as  opposed  to  the  Irish  and  Scottish  system  *  of  government 
by  abbots,  with  bishops  as  subordinate  officers  discharging  episcopal  func- 
tions but  without  jurisdiction.*  Wales  also  had  diocesan  bishops,  and  their 
parochiae  are  mentioned  by  Gildas.    Ibid.  p.  143. 
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Franco-Gallican  church.     Nor  was  it  called  on  to  act  as  the  it  escapes 

the  danger 
protector  of  a  down-trodden  people,  and  undergo  the  risks  that  of  becoming 

attend  political  and  party  religion ;  it  escaped  the  position  forced 

upon  the  bishops  of  France  as  secular  officers,  defensors,  and 

dvil   magistrates.     And  this  fact  is  marked  by  the  choice  of 

the  sees  of  the  bishops.     They  were  in  many  cases  selected  in 

full  agreement  ¥rith  the  Qerman instinct  of  avoiding  cities;  and 

planted  in  villages  or  country  monasteries  which  served  as  a 

nucleus  for  the  later  towns  ^     Hence,  with  some  few  exceptions, 

the  bishops  were  not  local  potentates  in  the  way  that  the  French 

and  German  prelates  were  ^.    They  were  members  of  the  council 

of  the  realm  to  which  they  belonged  and  sat  also  in  the  local 

fitAmoot  with  the  prestige  of  wiisdom  and  sanctity,  with  higher 

wergild  and  oath  incontrovertible  :  but  they  did  not  become  the  Important 

•^  position  or 

counts  or  dukes  of  their  dioceses,  or  entande  themselves  with  the  the  prelates 

•  apart  nrom 

secular  intricacies  of  the  divided  and  bewildered  nation  whose  secular  con] 
spiritual  guides  they  were.  Thus  Archbishop  Egbert  sat  at  Yoi'k 
undisturbed  in  his  primacy  during  the  reigns  of  five  princes! 
bound  in  close  relationship  with  himself,  all  of  whom  owed  their 
elevation  and  deposition  to  revolt.  In  Kent  the  archbishops 
ruled  from  a.d.  740  to  a.d.  789,  during  a  period  of  so  much 
subdivision  and  anarchy  in  the  kingdom  that  not  even  the 
names  of  the  competitors  or  the  dates  of  their  reigns  have  been 
preserved.  In  scarcely  any  case  was  a  bishop  removed  from  his 
see   for  political  causes',  until   Ofia  attempted  to  disturb  the 

'  In  the  cases  of  York,  London,  Canterbury,  Rochester,  Leicester, 
Winchester,  and  possibly  Sidnacester  and  Worcester,  the  mother  church  was 
placed  in  the  chief  town  of  the  kingdom.  In  the  cases  of  Lichfiekl,  Lin- 
dis&ra6,  Hereford,  Sherborne,  Selsey,  Ebnham,  Dunwich,  Hexham,  villages 
were  chosen  or  created  for  the  purpose ;  and  of  the  new  sees  of  Edward 
the  elder.  Wells,  Ramsburj,  and  Crediton  were  villages. 

*  The  archbishops  seem  always  to  have  had  a  more  distinctly  secular 
position  than  the  diioceuan  bishops,  a  consequence  no  doubt  of  their  exercis- 
ing jariediction  in  several  kingdoms.  They  also  coined  money  bearing 
their  own  name  and  likenes^  The  coins  of  the  archbishops  of  Canterbury 
run  back  to- the  middle  of  the  eighth  century,  and  those  of  York  are  only  a 
little  later.     Councils,  Ac.  iii.  403. 

*  There  are  very  few  cases  of  deposition  of  bishops  in  the  Anglo-Saxon 
church  history  at  aU.  Archbishop  Theodore  deposed  Winfrith  of  Mercia  for 
disobedience,  and  Trumbert  of  Hexham  also ;  Bede,  H.  £.  iv.  6,  aS ;  Wil- 
frid of  York  was  banished  and  restored  more  than  once ;  Acca  of  Hexham 
had  to  fly  from  his  see  in  aJ).  75a,  probably  in  consequence  of  the  disorders 
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balance  and  reform  the  provincial  arrangement  of  the  dioceses. 
The  bishops  were  occasionally  able  to  act  as  peacemakers,  they 
were  probably  always  the  friends  and  advisers  of  their  kings,  but 
they  were  distinctly  spiritual  men  and  unfettered  by  seculaiity,  at 
least  until  the  consolidation  of  the  West  Saxon  hegemony, 
j^vaienoe  84.  The  universality  of  monasticism  is  the  less  pleasant  side 
cUm.  of  this  picture ;  and  yet  it  may  be  questioned  whether  anything 
but  monasticism  could  have  kept  the  church  and  clergy  free 
from  the  political  combinations  and  dangers  of  the  early  time. 
The  original  missionaries  were  nearly  all  monks ;  the  mission 
stations,  the  bishop's  houses,  and  the  homes  of  the  country  clergy, 
were  all  monasteries ;  not,  it  is  true,  in  the  strict  sense  of  the 
Benedictine  rule,  but  sufficiently  near  it  to  claim  all  the  rights, 
privileges  and  immunities  which  were  accorded  to  it.  There  were 
great  evils  in  this  arrangement ;  the  privileges  and  immunities 
were  so  great  as  to  invite  false  brethren.  Many  houses  in  whidi 
no  rule  or  system  of  religion  was  observed,  took  the  name  of 
monasteries  to  escape  public  burdens,  and  brought  discredit  and 
reproach  upon  those  that  truly  bore  the  name '.  Even  the  regu- 
larly endowed  communities  grew  too  rich,  and  in  the  time  of  Bede 
engrossed  too  large  a  share  of  the  public  land  *  :  in  their  wealth 
they  lost  sight  of  the  strict  obligations  of  a  religious  life,  80 
that  before  the  middle  of  the  eighth  century,  a  stringent  reform 
was  demanded,  and  the  secular  were  synodically  divided  from 
the  monastic  clerks  \     But  with  all  these  drawbacks,  the  mon- 

of  Northumbria;  Wul&tan  of  York  was  set  aside  and  imprisoned  for 
treason  in  a.d.  952,  but  afterwards  restored ;  Brihthelm  the  bishop  ap- 
pointed to  Canterbuiy  was  set  aside  by  Edgar.  Of  resignation  there  sre 
very  many  instances. 

'  Council  of  Clovesbo,  A.n.  747,  c.  5  :  'Monasteria,  si  tamen  ea  fue^ 
ita  nominare,  quae  utique  quamvis  temporibus  istis  propter  vim  tyiannicae 
quandam  avaritiae,  ad  religionis  Christianae  statum  nuUatenns  immntari 
possint ;  id  est  a  saecularibus,  non  divinae  scilicet  legis  ordinatimie,  sed 
bumanae  adiuventionis  praesumptione,  utcunque  tenentur.'  Goundkt  &c 
iii.  364  Be<le  also  speaks  of  innumerable  places  *  in  monasteriorom  aaciipU 
▼ocabulum  sed  nibil  prorsus  monasticae  conversationis  babentia.'  £^  ^ 
Ecgbert.;  Councils,  iii.  319. 

*  *  Tot  sub  nomine  monasteriorum  loca  hi  qui  monachicae  vitae  proRO^ 
sunt  expertes  in  suam  ditionem  acceperunt ..  . .  ut  omnino  deeit  locus  abi 
filii  nobilium  aut  emeritorum  militum  possessionem  acdpere  possint.'  Ibid. 
P-  320. 

'  Council  of  Clovesho,  A.  d.  747,  cc.  4,  5, 19, 18.     Still  more  strongly  is  it 

Digitized  by  VjOOQIC 


Tni.]  Monasticism,  223 

astic  BjBtem  did  its  work  well,  and  that  a  most  important  work  B«u  services 

.  Ti.-if  -.  oftbemon- 

for  the  time.     It  colonised  the  country  hy  means  of  missions,  a«tio 

famished  the  supply  of  teachers  in  districts  too  poor  and  too 

tliinly  peopled  to  provide  for  their  own  clergy  ;  and  in  a  manner 

levelled  and  equalised  the  country  for  parochial  administration. 

The  monastic  spirit  has,  further,  had  in  aU  ages  a  singular 

corporate  consciousness ;  and,  hesides  the  influence  of  common 

councils   and  canonical  customs,  the  fact  that  the  clergy  felt 

their  tows  and  spiritual  relations  to  be  a  much  more  real  tie 

and  basis  of  consolidation   than  mere  nationality,  must  have 

led  to    the  elimination  of  provincial  feeling   amongst  them. 

The  Mercian  priest  was  free  of  all  the  churches.     A  Mercian  or 

West  Saxon  prelate  might  rule  at  Canterbury ;  the  bishop  of 

East  Anglia  might  be  a  Kentish  man,  and  a  South  Saxon  rule 

at  Kochester^ 

#  Whilst  then  the  church  formed  a  basis  of  national  union,  the  No  clerical 

.  caste, 

clergy  escaped  the  danger  of  sinking  into  a  hereditary  caste,  as 

was  the  case  largely  both  in  the  Irish  churches  and  on  the  con- 
tinent. Some  marked  traces  of  this  tendency  however  are  found 
in  England,  in  the  age  immediately  preceding  the  Conquest^; 
and  that  the  escape  was  a  narrow  one  is  shown  by  the  number 

iniRsted  on  in  the  decrees  of  the  legatine  councils  of  A  D.  787 :  '  Ut  episcopi 
diligentl  cura  provideant  quo  omnes  canonici  sui  canonioe  vivant  et  mona- 
chi  seu  monacbae  regulariter  conTersentiir.'  Cotincils,  iii.  450.  This  is  the 
first  time  the  word  canon  ooouis  in  an  English  document ;  and  the  term 
oever  became  common  until  the  eve  of  the  Norman  Conquest. 

'  Instances  of  the  international  character  of  the  priesthood,  and  espe- 
siallj  of  monaohism,  are  abundant.  Tatwin.  the  ninth  archbishop  of  Can- 
terbury, was  a  Mercian  (Bede,  H.  E.  y.  33),  and  after  the  time  of  Alfred 
the  archbishops  were  generally  West  Saxons.  Pecthelm,  the  deacon  of 
^Idhelm,  was  made  bishop  of  Whithem:  Damian,  a  South  Saxon,  was  bishop 
>f  Rochester.  Ibid.  v.  13,  iii.  20.  In  the  North  of  England,  and  during 
be  later  Anglo-Saxon  period,  the  instances  are  less  frequent ;  freedom  of 
election,  or  local  influence,  would  generally  determine  in  favour  of  a  native 
ajididate. 

'  On  the  descent  of  ecclesiastical  property  through  an  hereditary  line  of 
Trieste,  see  Raine*s  preface  to  the  Memorials  of  Hexham.  '  The  institution 
if  the  Culdees,  which  was  maintained  by  this  custom,  had  probably  spread 
nto  the  Northumbrian  church.  The  particular  Keledean  laxity  appears 
o  have  been  that,  precisely  like  their  Irish  and  Welsh  congeners,  they 
apsed  into  something  like  impropriators  (to  use  the  modem  term),  mar- 
ied,  and  transmitting  their  church  endowments,  as  if  they  had  been  their 
»wii,  to  their  children,  but  retaining,  at  any  rate  in  most  cases,  their  clerical 
fffice.'  Haddan,  Coundls,  iL  178. 
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of  early  charters,  which  distinctly  prove  the  descent  of  the  half- 
secular  monastic  estates  through  d  series  of  generations,  in 
which  either  clerical  celibacy  was  unknown,  or  the  successive 
heads  of  the  monasteries  must  have  delayed  ordination  until 
they  became  fathers  and  mothers  of  families  large  enough  to  con- 
tinue the  succession.  These  occur  throughout  the  history  of  the 
early  Anglo-Saxon  church,  and  must  not  be  regarded  as  a  mark 
of  monastic  decadence,  though  distinctly  an  abuse  ^  The  royal 
and  noble  monasteries  were  clearly  r^;arded  as  family  benefices, 
for  which  the  only  requisite  was  the  assumption  of  orders  or  the 
taking  of  vows ;  (hey  served  as  places  of  retirement  for  worn- 
out  statesmen  and  for  public  functionaries — ^kings,  queens,  and 
ealdormen,  whose  forced  seclusion  gave  to  their  retreats  some- 
what of  the  character  of  reformatories  \ 

85.  The  development  of  the  local  machinery  of  the  church 
was  in  a  reverse  order  to  that  of  the  state ;  the  bishoprics  being 
first  formed,  then  the  parishes ;  and  at  a  much  later  period,  the 
archdeaconries  and  deaneries.  The  original  bishoprics  of  the 
conversion  were  the  heptarchic  kingdoms ;  and  the  see  was  in 
some  instances  the  capital  The  kingdom  of  Kent  formed  the 
dioceses  of  Canterbury  and  her  suffi-agan  Rochester ;  Essex  was 
the  diocese  of  London ;  Wessex  that  of  Dorchester  or  Winchester ; 
Northumbria  that  of  York ;  East  Anglia  that  of  Dunwich  ;  the 


*  See,  for  example,  the  charters  referring  to  monasteries  at  Fladbury; 
Sture  and  Withington,  in  the  Cod.  Dipl.  xxxiii,  cxlvi,  ccxv ;  Ixxx,  cxxvii ; 
Ixxxii,  cxxiv.  In  one  cnse  the  principle  is  laid  down  thus  :  Abbot  Headda 
left  his  monastery  at  Onnanford  to  the  see  of  Worcester,  under  condition 
*  quod  mei  haeredes  in  mea  genealogia  in  ecclesiastico  gradu  de  virili  sexn 
percipiant,  quamdiu  in  mea  prosapia  tarn  sapiens  et  praesciens  inTeniri 
potest  qui  rite  et  monastioe  ecclesiasticam  normam  regere  queat,  et  nan* 
quam  potestati  laicorum  subdetur.'  Ibid.  dxix.  Benedict  Biscop  thought 
differently  ;  he  declared  that  he  would  rather  his  monastery  should  become 
an  eternal  solitude  than  that  his  brother  should  be  elected  abbot,  not  having 
entered  the  way  of  truth.  Bode,  Hist.  Abbat.  c  9.  It  was  forbidden  also  by 
Theodore,  Penit.  ii.  6 :  '  Ipse  non  potest  aliquem  ordinare  de  suis  pro- 
pinquis.' 

*  Abundant  instances,  in  which  the  retirement  can  gcarcely  be  regarded 
as  voluntary,  may  be  found  in  Simeon  of  Durham's  annals  oT^tiie  eighth 
century.  An  adulteress  may  retire  to  a  monastery.  (Theod.  Penit.  ii  1 2.) 
The  thief  has  a  choice  between  a  monastery  and  slavery.  Ibid.  i.  3  :  'Aut 
intret  in  monasterium  Deo  servire  aut  humanum  subeat  servitium.*  Ibid, 
i.  7  ■  '  Eftt  in  monasterium  et  poeniteat  usque  ad  mortem.' 
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site  of  the  original  Mercian  see  is  not  fixed,  but  within  a  few 

years  of  the  conversion  it  was  placed  by  S.  Chad  at  Lichfield*   In  The  diocese 

all  cases,  for  a-  short  time,  the  diocese  coincided  with  the  king-  coincided 

dom,  and  needed  no  other  limitation ;  the  court  was  the  chief  kingdom. 

mission-station,  and  sent  out  monks  or  priests  to  convert  the 

outlying  settlements.     There  were  as  yet  very  few  churches ;  Simplicity  of 

•        i«ii  1  1  1*  y>n    •      orf^nisft* 

crosses  were  set  up  m  the  villages  and  on  the  estates  of  Chns-  tion. 
tian  nobles,  at  the  foot  of  which  the  missionaries  preached,  said 
mass,  and  baptized^.  The  only  officer  of  the  bishop  was  his 
deacon,  who  acted  as  his  secretary  and  companion  in  travel, 
and  occasionally  as  interpreter.  The  bishop's  house,  however, 
contained  a  number  of  clerks,  priests,  monks  and  nuns,  and  was 
both  a  home  of  retreat  to  the  weary  missionary  and  a  school 
for  the  young.  These  inmates  lived  by  a  sort  of  rule,  which 
VBs  regarded  as  monastic,  and  the  house  and  church  were  the 
monasterium  or  minster.  Gifts  of  land  were  at  this  very  early  Barlj  en- 
Btage  bestowed  both  on  the  bishop's  minster  and  on  others, 
which,  although  under  his  governance  spiritually,  were  less  ex- 
clusively his  own,  having  their  abbots  and  abbesses  with  full 
powers  of  economical  administration.  These  houses  were  fre- 
quently of  royal  foundation,  ruled  by  persons  of  noble  blood ; 
some  of  them  contained  both  male  and  female  votaries,  and  might 
be  ruled  by  persons  of  either  sex  \       * 

When  archbishop  Theodore  undertook  to  organise  the  church.  Scanty 
he  found  little  more  than  this  to  work  on.     He  found  dioceses  for  Theo- 
identical  with  kingdoms ;  no  settled  clergy,  and  no  definite  terri- 
torial subdivisions.     His  first  measure  was,  as  we  have  seen,  to 

^  '  Quia  sic  moe  est  Sazonicae  gentis,  quod  in  nonnullis  nobiliUm  bono- 
nunque  hommum  pnediis,  non  eoclesiam  sad  sanctae  crucis  signum  Domino 
dicatum  cam  magno  bonore  almum,  in  alto  ereotum,  ad  commodam  dlumae 
orationis  sedntitatam  tolent  babere.'  Y.  S.  Willibaldi,  Mab.  AA.  SS.  saeo. 
iii.  pt.  2,  p.  354.  This  is  late  in  the  eighth  century.  Bede  deacribee  the 
building  of  oburchea  throughout  Northombria  under  Oswald,  H.  E.  iii.  3  : 
'Constroebantur  ergo  ecclesiae  per  loca,  confluebant  ad  audiendum  verbum 
popuH  gaudentea,  donabantur  regio  rounere  posseesiones.* 

*  These  mixed  monasteries  are  animadverted  on  but  not  forbidden  by 
Theodore,  Penit.  ii.  6 :  '  Non  lioet  viris  feminas  habere  monachas  neque 
feoiinis  viros,  tamen  non  destruamus  illud  quod  oonsuetudo  est  [p.  hac 
tern.'  The  custom  was  perhaps  derived  firom  Ireland.  S.  Hilda's  mon- 
astery at  Whitbv  is  the  most  fiimons  instance.  The  practice  seems  to  have 
subsisted  until  the  ninth  century. 
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Subdivision  break  up  the  dioceses ;  and  in  doing  so,  be  followed  the  lines  of 
on  the  stiU  the  still  existing  territorial  or  tribal  arrangements  whieh  had 
vinciai  Une*.  preceded  the  creation  of  the  seven  kingdoms.  East  Anglia  was 
first  divided  between  the  northern  and  southern  divisions  of  Uie 
folk ;  the  former  with  its  see  at  Elmham,  the  latter  clinging 
to  Dunwich.  Northumbria  followed;  York,  the  capital  of  Deira, 
had  already  put  in  its  claim,  according  to  the  direction  of 
S.  Gregory,  and  had  it«  own  bishop.  Bemicia  remained  to  Lin- 
disfame  and  Hexham ;  and  the  Picts  had  a  missionary  bi^op 
at  Whithem  :  the  lindisfari,  of  modem  Lincolnshire,  who  at  tlie 
moment  of  the  division  were  under  the  Northumbrian  king,  re- 
oeived  a  bishop  with  his  see  at  Sidnaoester.  Next,  Mereia  was 
divided;  the  recovered  province  of  Lindsey  was  recognised  as  a 
new  diocese ;  Hwiccia,  which  still  existed  as  an  under-kingdom, 
furnished  another  with  its  see  at  Worcester ;  North  and  Sooti 
Hecana  had  their  bishop  at  Hereford,  and  the  Middle  Angb 
theirs  at  Leicester.  Wessex  broke  up  after  Theodore^s  deatb; 
Sussex,  which  now  was  permanently  subject  as  a  kingdom,  was 
made  the  diocese  of  the  mission  see  at  Selsey  ;  the  kingdom  of 
Wessex  proper  was  divided  by  the  forest  of  Selwood  into  two 
convenient  divisions,  of  which  the  Western  half  had  its  see  at 
Sherborne,  Winchester  remaini^g  the  see  of  the  Eastern  half, 
with  a  sort  of  primacy  ot  its  own,  as  the  mother  diurchl 

The  subdivision  of  the  dioceses  was  followed  by  a  great  de 
velopment  of  monasticism;  the  monastery  continued  to  be  the 
typical  church  settlement,  and  the  monastic  history  casts  almost 
all  other  into  the  shade.  Still  we  may  learn  from  Bede  that  tlie 
country  churches  were  also  multiplied,  and  local  provision  of 
some  sort  was  made  for  the  village  clergy*.     What  measure 

^  The  dates  of  the  foundAtion  of  these  seen  are  as  follows :  Cante^' 
-*-!>.  597;  London  and  Rochester,  aJ}.  604;  York,  a.d.  635,  restored  Ji 
A.D,  664  and  678,  and  endowed  with  the  pieill  in  a.d.  735;  Dunwicb,  io 
A.D.  630  ;  the  see  of  Wessex,  at  Dorchester,  A.D.  634  (afterwards  hi  Win- 
chester) ;  Lindis&me,  a.d.  635  ;  that  of  Mereia,  A.D.  656,  settled  at  Lich- 
field in  A  J)  669.  In  A.D.  673  Theodore  instituted  the  see  of  JShnham; 
in  A.D.  676,  Hereford  ;  in  A.D.  678,  Sidnaoester  and  Hexham;  in  A.l>.6So. 
Worcf3ter  and  Leicester ;  in  a. D.  681,  Whithem.  In  A  J).  705  Sherborne  «« 
founded ;  and  in  a.d.  709,  Selsey. 

>  Bedeurg^  on  Egbert  the  importance  of  this:  '  nececsarium  satas  estot 
plures  tibi  sacri  opens  adj  uteres  adsdscas,  presbyteros  videlicet  ordioa&<^ 
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Theodore,  who  is  the  traditional  creator  of  the  parochial  BjBtem^,  Orgaxiiaft- 
took  in  this  direction  can  only  be  conjectared :  it  is  unnecessary  parishes. 
to  soppoee  that  he  founded  it,  for  it  needed  no  foundation.     As 
^e  kingdom  and  shire  were  the  natural  sphere  of  the  bishop,  so 
was  the  township  of  the  single  priest ;  and  the  parish  was  but  the 
township  or  cluster  of  townships  to  which  that  priest  ministered'. 
The  £a€t  that  the  two  systems,  the  parish  and  the  township,  have 
existed  for  more  than  a  thousand  years  side  by  side,  identical  in 
area  and  administered  by  the  same  persons,  and  yet  separate  in 
character  and  machinery,  is  a  sufficient  proof  that  no  legislative  a«t 
could  have  been  needed  in  the  first  place ;  nor  was  there  any  lay 
council  of  the  whole  nation  which  could  have  sanctioned  such  a 
general  measure.    Considering,  moreover,  the  thorough  harmony 
of  church  and  state  in  these  ages,  any  legislation  would  probably 
have  altogether  sunk  one  of  the  two  systems  in  the  other.     The  The  pariah 
parish,  then,  is  the  ancient  vioks  or  tun-scipe  regarded  eccle-  ship  in  its 
siastically.     As  many  townships  were  too  small  to  require  or  ticai  cha- 
to  support  a  separate  church  and  priest,  many  parishes  contain 
several  townships;  but  the  &ct  of  a  township  lying  partly  in 
one  parish  and  partly  in  another,  without  being  very  uncom- 
mon, is  rare  enough  to  be  exceptional,  and  may  gexi^ndly  be 
accounted  for  by  more  recent  local  history. 

86.  The  maintenance  of  the  dergy  thus  settled  was  provided  Mainten- 
_._,        -         _,  _,  »-.!        !!•       '  r    '  t     anoeofthe 

efaiefly  by  the  offerings  of  the  people :  for  the  obligation  of  tithe  clergy. 

in  its  modem  saise  was  not  yet  recognised.     It  is  true  that  the 

duty  of  bestowing  on  GJod's  service  a  tenth  part  of  the  goods 

was  a  portion  of  the  common  law  of  Christianity,  and  as  such 

was  impressed  by  the  priest  on  his  parishioners'.     But  it  was 

atque  liistitaeiido  doctores  qui  i&  singiilis  viculis  praedicando  Dei  verbo,  et 
eoluecTaiidis  mysteriifl  coelestiboB  ac  maxime  peragendis  sacri  baptismatis 
officns,  obi  opportanitas  ingnierit,  insistant.'    Ep.  ad  Ecgb.  0.  3. 

*  EhnhAiD,  ed.  Hardwiok,  pp.  285,  a86 :  *  Exoitabat  fidelium  devotionem 
et  vohintetem,  in  qnammlibet  proyu^ciarum  oivitatibus  necnon  villis,  ecole- 
uas  £abricandi,  parochias  diBtlnguendi,  aMensus  eisdem  regies  procurando, 
ut  qui  mifficientee  eeseDt  et  ad  Dei  honorem  pro  voto  haberent  super  pro- 
priom  fandam  eoclesias  oonstruere  earandem  perpetao  patronatu  gaude- 
rent.'     This  it  mere  tradition  or  invention. 

»  Above,  p.  85. 

'  HU^  are  mentioned  by  Theodore  in  the  genuine  Penitential,  in  a  way 
that  proves  the  daty  of  malang  the  payment,  but  not  the  right  of  the  clergy 

q  2 
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ripn  of  not  possible  or  desirable  to  enforce  it  by  spiritual  penalties :  nor 
was  the  actual  expenditure  determined  except  by  custom,  or  by 
the  will  of  the  bishop,  who  usually  divided  it  between  the  church, 
the  clergy,  and  the  poor.  It  was  thus  precarious  and  uncertain, 
and  the  bestowal  of  a  little  estate  on  the  church  of  the  township 
was  probably  the  most  usual  way  of  eking  out  what  the  volun- 
tary gifts  supplied  ^ 
egislation  The  recognition  of  the  legal  obligation  of  tithe  dates  from  the 
ibiectof  eighth  century,  both  on  the  continent  and  in  England.  In 
A.D.  779  Charles  the  Great  ordained  that  every  one  should  pay 
tithe,  and  that  the  proceeds  should  be  disposed  of  by  the  bishop^ : 
and  in  a.d.  787  it  was  made  imperative  by  the  legatine  councils 
held  in  England,  which  being  attended  and  confirmed  by  the 
kings  and  ealdormen  had  the  authority  of  witenagemots*.  From 
that  time  it  was  enforced  by  not  unfrequent  legislation.  The 
famous  donation  of  Ethel wulf  had  nothing  to  do  with  tithe* ; 
but  almost  all  the  laws  issued  after  the  death  of  Alfred  contaia 
some  mention  of  it.  The  legislation  of  Edgar  is  somewhat 
minute  on  the  subject:  directing  the  tithe  of  young  to  be  paid 
at  Whitsuntide,  and  that  of  the  fruits  of  the  earth  at  the 
autumnal    equinox,   thus    testifying  to   the  general   devotion 

to  the  sole  use  of  them :  '  Presbiter  (or  presbitero)  decimas  dare  non  cogi- 
tur.*  Lib.  ii.  2.  '  Tributum  ecclesiae  sit,  sicut  oonauetudo  provincine,  id  est 
ne  tantum  pauperes  inde  in  decimis  aut  in  aliquibus  rebus  vim  patientur. 
Decimas  non  ee^  legitimum  dare  nisi  pauperibus  et  peregriniH,  sive  laici 
snas  ad  ecclesias.'  Lib.  ii.  14.  Bede  praises  Bishop  Eadberct  of  Lindis- 
fame,  as  '  maxime  eleemosynarum  operatione  insignis,  ita  ut  juxta  legem 
omnibus  annis  decimam  non  solum  quadrupedum  verum  etiam  fruiram 
omnium  atque  pomorum,  necnon  et  vestimentorum  partem  pauperibus 
daret.'  Hist.  Bocl.  iv.  29.  In  the  laws  of  Edward  the  Confessor  the  obli- 
gation is  alleged  to  have  been  introduced  by  Augustine,  that  is,  at  the 
Conversion. 

^  See  Cap.  de  partibus  Saxoniae,  Baluze  i.  183,  Art.  15,  which  shows 
that  this  was  the  rule  approved  by  Charles ;  *  ad  unamquamque  ecdesiam 
ourtem  et  duos  mansos  terrae  pagenses  ad  ecdesiam  recurrentes  condonent. 
et  inter  centum  viginti  homines  nobiles  et  ingenuos,  similiter  et  litos, 
servum  et  ancillam  eidem  ecclesiae  tribuant.' 

*  Cap.  A.D.  779,  Art.  7:  '  De  decimis,  ut  unusquisque  suam  decimam 
donet  atque  per  jussionem  pontificis  dispensentur.'  Baluze  i.  14a. 

'  '  Praecipimus  ut  omnes  studeant  de  omnibus  quae  possident  decimas 
dare,  quia  speciale  Domini  Dei  est.'    Can.  17 ;  Councils,  &c.  in.  456. 

*  Except  as  showing  the  sanctity  of  the  tenth  portion.  See  CoiinoilB,  &c. 
iii.  636  sq.;  Kemble,  Saxons,  ii.  481-490.    See  p.  337  below. 
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of  the  tithe  of  increase*.  The  legal  determination  of  the  chi*rch  Law  of 
to  which  the  tithe  was  to  be  paid  was  not  yet  settled.  The 
same  king  directs  that  it  shall  be  paid  to  the  *  eald  mynster/  or 
mother  church  to  which  the  district  belongs*;  the  thegn  who 
had  on  his  bookland  a  church  with  a  buryingplace  was  bound 
to  give  a  third  of  his  own  tithe  to  that  church;  if  there  were  no 
buryingplace,  his  gift  to  the  priest  might  be  what  he  pleased^ : 
the  cathedral  church  being  it  would  seem  the  normal  recipient, 
and  the  bishop  the  distributor.  But  the  actual  determination 
was  really  left  very  much  to  the  owner  of  the  land  from  which 
the  tithe  arose;  and  although  in  the  free  townships  it  must  have 
become  the  rule  to  give  it  to  the  parish  priests,  the  lords  of 
franchises  found  it  a  convenient  way  of  making  friends  and 
procuring'  intercessions  to  bestow  it  on  monasteries.  This  cus- 
tom became  very  frequent  after  the  Norman  Conquest,  and  it 
was  not  until  the  council  held  in  a.d.  1200  that  the  principle 
was  summarily  stated  that  the  parochial  clergy  have  the  first 
claim  on  the  tithe  even  of  newly  cultivated  lands*.  Even  after 
Uiat  time,  by  the  connivance  of  bishops  and  popes,  the  appro- 
priation 83rstem  worked  widely  and  banefuUy.  Besides  the  tithe, 
the  clergy  received,  under  the  name  of  cyric-sceat  or  church- 
scot,  a  sort  of  commutation  for  firstfruits  paid  by  every  house- 
holder ;  and  sawl-sceat,  soul-scot  or  mortuary-dues,  with  other 
occasional  spontaneous  offerings^. 

Rapidly  and  re^larly  as  the  onranisation  and  endowment  of  Bede's  de- 
,       ,         ,  ,    1         1      r«,       1  11.  .  sire  for  pro- 

the  church  proceeded  under  Theodore  and  his  successors,  it  was  grera  and 

Dot  such  as  to  satisfy  the  pious  longings  or  to  silence  the  severe 

judgment  of  Bede.     He  saw  that  in  the  northern  province  much 

greater  subdivision  was  necessary^  and  he  viewed  with  fear  and 

anger  the  corruptions  of  the  monastic  life,  which  the  rich  and 

1  Edgar,  ii.  (  3.  *  Ibid.  (§  i,  a.  >  Ibid.  §  a. 

*  Can.  Westm.  9 ;  Johnson's  Canons,  ii.  89. 

*  The  charoh-sopt  was  paid  at  Martinmas,  Inl,  $  4 ;  *  according  to  the 
hearth  that  a  man  is  at  at  midwioter,*  Ibid.  §  61;  i.e.  in  the  township 
where  he  keeps  Christmas.  See,  on  the  whole  subject,  Kemble,  Saxons, 
vol.  ii. ;  Schmid,  Gesetze,  545  sq. 

*  See  especially  the.  letter  to  Archbishop  Egbert,  c.  5 ;  Councils,  Sec, 
ill.  319 ;  and  compare  the  appeals  of  Boni£&Ge  to  Ethelbald,  King  of  Meroia, 
ibid.  350-356.    , 
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Mischievous  vicions  were  perverting  in  a  strange  degree.     But  the  bright 
Mercian  su-  days  of  the  early  church  were  already  over,  and  notwithstand- 
ing the  efforts  of  Cuthbert  of  Canterbury  in  his  councils,  and 
of  Egbert  of  York  in  court,  school,  and  study,  the  evil  days  of 
Mercian  supremacy  told  heavily  on  the  church.     These  reached 
their  climax  when  Offa  in  a.d.  787  proposed  and  carried  out  the 
division  of  tiie  province  of  Canterbury,  established  a  new  arch- 
Archbishop-  bishopric  at  Lichfield  to  which  the  sees  now  included  in  the 
tiichfleid.      Mercian  kingdom  should  pay  obedience,  and  obtained  by  a  liberal 
tribute  to  Rome  the  pi^al  authorisation  of  his  plan^    This  pay- 
ment,— ^for  there  is  a  want  of  evidence  as  to  the  institution  by  Ini 
of  a  similar  tribute  for  the  maintenance  of  the  English  school  at 
Bome-scot.   Rome, — is  probably  the  origin  of  the  Rom-feoh,  or  Peter's  pence, 
a  tax  of  a  penny  on  every  hearth,  which  was  collected  and  sent 
to  Rome  from  the  beginning  of  the  tenth  century,  and  was  a 
subject   of  frequent  legislation*.     But  the  archiepiscopate  of 
Lichfield  scarcely  survived  its  founder, 
^coimciis.       ®^'  "^^^  ecclesiastical  councils  of  the  heptarchic  period  were 
either  national,  such  as  those  of  Hertford  and  Hatfield  under 
I  Theodore',  or  provincial,  as  was  generally  tl^e  case  after  the 

I  vindication  of  the  metropolitical  claims  of  York  under  Egbert. 

I  Of  ecclesiastical  assemblies  of  the  single  kingdoms  there  are 

I  perhaps  occasional  traces,  but  they  are  scarcely  distinguishable 

from  the  separate  witenagemots.  All  Uiese  councils  in  many 
Presence  of  respects  resemble  the  witenagemots.  The  presence  of  the  kings 
ai^r^n.  ^^'^  ealdormen  seems  to  have  been  by  no  means  unusual^ :  and 
although  actual  participation  by  the  latter  in  ecclesiastical  legis- 
lation may  not  have  be&n  permitted,  their  confirmation  and 
attestation  of  the  results  was  not  undervalued.     The  bishops, 

^  The  annual  tribute  of  365  mancuses  was,  according;  to  Pope  Leo  HI, 
bestowed  by  Offa  in  the  l^atine  council  of  a.d.  787.  Councils,  &c.  iii.  445. 
A  similar  benefaction  of  Ethelwidf  (W.  Malmesb. ;  Counoils,  iii.  646)  is 
also  recorded. 

*  Edw.  and  Guthr.  6«  §  1 ;  Ethelred  v.  11.  It  was  p^d  on  the  feast  of 
8.  Peter  and  S.  Paul,  June  39. 

»  Bede,  H.E.  iv.  5,17,18. 

^  At  the  legatine  council  of  a.d.  787  Offa  was  present  'cum  8enAt<»ri> 
bus  terrae;'  Councils,  &c.  iii.  460.  At  the  council  i>f  Chelsea  in  a.d.  816 
Kenulf  waA  present  '  cimi  suis  principibus,  ducibus  et  optimatibus.*  Ibid. 
P-  579- 
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however,  were  the  chief  permanent  element :   abbots  are  not  Members 
onfrequently  mentioned  as  attending,  though  not  in  large  num-  councils : 
becB :    and  in  one  case,  that  of  the  Council   of  Clovesho  of  abbotsf 
Aj>.  803,  each  bishop  appears  at  the  head  of  a  body  of  diocesan 
clergy,  many  of  whom  are  abbots  \    These  are  not  necessarily  to 
be  regarded  as  the  heads  of  strictly  Benedictine  houses,  but  as 
the  rulers  of  churches  which  had  lost  much  of  the  cenobitic 
character,  and  answer  rather  to  the  holders  of  large  family 
preferment  or  other  benefices,  like  the  mass-thegns  of  the  laws. 

It  was  part  of  Theodore's  plan  that  these  assemblies  should  Places  of 
be  held  every  August  at  Govesho',  a  now  forgotten  place  in 
the  Mercian  kingdom,  probably  near  London.  But  the  rule, 
although  frequently  observed  as  to  place,  does  not  seem  to  have 
prevailed  as  to  time  or  frequency.  Yet  on  the  whole  the  coun- 
dlfl  are  more  numerous  than  could  be  expected  in  the  imsettled 
state  of  the  kingdoms.  Most  of  them  are  held  on  the  confines 
of  the  states  where  the  subjects  of  each  king  could  at  nightfall 
retire  into  their  own  country.  Such  places  were  Brentford  and 
Chelsea,  and  most  likely  Clovesho  also.  As  during  this  period 
there  could  be  no  witenagemots  of  the  whole  nation,  any 
eoonctl  at  any  of  these  places,  or  at  which  all  or  a  majority  of 
the  bishops  were  present,  must  be  regarded  as  either  an  eccle- 
siastical council  pure  and  simple,  or  as  a  mixed  gathering  under 
the  eye  of  some  king  who  at  the  moment  was  supreme  in  church 
and  state. 

The  subjects  of  discussion  were  various,  but  the  strictly  ecclesi-  Subjects  of 
astical  councils  contented  themselves  with  ecclesiastical  legisla- 
tion. They  passed  canons  in  which  any  interference  with  secular 
law  or  custom  is  wisely  avoided,  and  they  never  imitate  the 
Theocratic  system  of  the  Spanish  coimcils  with  which  in  some 
respects  they  have  much  in  common.  They  seem  also  to  have 
exercised  a  friendly  jurisdiction  in  suits  for  property  between 
different  churches ;  herein  acting  rather  as  arbitrators  than  as 
judges,  and  probably  expecting  review  or  confirmation  by  the 
folkmoot  or  witenagemot.  Their  legislation  shows  no  sign  of 
needing  any  further  confirmation,  but  from  the  frequency  of 

*  Coimcils,  &c.  iii.  546,  547.  •  Bede,  H.  E.  iv.  5. 
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Harmony  of  ecclesiastical  regulations  in  the  general  codes  of  the  kings  and 

church         witan,  it  is  certain  that  no  jealousy  as  yet  existed  between  the 

two  systems ;  the  bishops  were  members  of  both  bodies,  and  did 

not  hesitate  to  accept  the  confirmation  of  the  national  council  to 

strengthen  the  pressure  or  increase  the  publicity  of  their  own 

enactments. 

Power  of  the      The  judicial  power  and   coercive  jurisdiction  of  the  greai 

the  popular  spiritual  officers  are  matters  of  further  question.    The  biahops 
court*  5  .       ,  .       ,  , 

sat  m  tlie  popular  courts  as  they  sat  m  the  witenagemot,  and  id 
in  their  own  both  with  much  the  same  power  as  the  lay  witan.    Hey  had 

mtnchises;  ......  , 

also  temporal  jurisdiction  within  the  limits  of  their  own  fran- 
chises, in  which  the  legal  process  by  compurgation  and  ordeal 
was  in  nowise  distinguishable  from  that  of  the  hundred  moot 

in  peniten-    They  had  further,  as  a  result  of  that  penitential  discipline  which, 

piine;  partly  perhaps  through  the  oriental  training  of  Theodore,  and 

partly  throngh  the  labours  of  the  Irish  missionaries,  obtained  an 
early  and  general  acceptance  in  the  Anglo-Saxon  churdi,  a 
powerful  coercive  machinery  quite  apart  from  the  common  law 
or  customs  of  the  nation  at  large,  for  the  enforcement  of  whicb 
they  must  have  been  indebted  to  the  pious  assistance  or  neu- 

over  the  trality  of  the  laity.  But  between  these  two  r^ons  of  judiei- 
ture  there  lay  a  class  of  suits,  concerning  the  disputes  and 
offences  of  the  clergy  and  the  morals  of  the  laity,  with  which  it 

in  questions  would  seem  the  bishops  were  especially  charged.     Unfortunately 

*     our  evidence  on  this  head  is  very  small.     The  Penitential  of 

Theodore  contains  a  provision  that  the  bishop  shall  determiue 

and  others,  the  causes  of  the  poor  up  to  fifty  shillings,  the  king  if  the  sum 
in  question  be  greater.  At  the  other  end  of  the  period,  in 
Domesday  book,  we  find  among  the  Customs  of  Eent^  that  in 
cases  of  adultery,  the  king  is  to  have  the  man,  the  archbishop 
the  woman  ^  There  is  no  reason  to  suppose  that  in  such  cases 
any  peculiar  court  was  provided.  They  would  be  tried  in  the 
hundred-moot  and  shire-moot,  and  the  bishop  would  cUinn  his 

*  The  law  of  Wihtrad  orders  the  excommunication  of  aucE  offenders,  $  3- 
The  penalty  of  the  adultery  of  the  gesithcnndman  goes  to  hia  lord,  *  mcoi^ 
ing  to  ancient  usage.'  Ibid.  §  5.  Alfred  directs  the  ezcoiamumcatioii « 
the  fugitive  perjurer,  LI.  Alfr.  §  1,  and  Canute  also  joins  outlawiy  v» 
excommunication  in  his  denunciation  of  evil  doers. 
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share  in  the  penalties  as  well  as  declare  the  law  and  the  sentence  Much  or 

.,  ii.j«.  11.  their  juris- 

of  the  judges^ :  just  as  the  kinrs  officers  would  m  cases  where  diction  exe 

,r,  ,.    .  1         A-iii         «•  -cisediuth* 

royal  rights  and  interests  were  preserved.  And  the  offences  of  popular 
the  clergy  would  be  tried  in  the  same  way ;  the  special  rules  for 
compurgation  in  their  case  being  observed  under  the  eye  of  the 
bishop,  who  stood  to  them  in  the  relation  of  lord  and  patron^. 
In  coDtentious  suits  it  is  difficult  to  draw  the  line  between  ju- 
dicial decision  and  arbitration;  the  bishop  with  his  clerks  would 
however  be  folly  competent  to  arbitrate,  and  were  probably  fre- 
quently called  upon  to  do  so.  None  of  these  generalisations 
however  cover  the  cases  in  which  the  spiritual  offences  of  the 
clergy,  disobedience,  heresy,  drunkenness,  and  the  like,  called 
for  authoritative  treatment :  they  would  not  come  before  the 
popular  courts,  for  they  were  not  breaches  of  secular  law,  and 
they  were  not  crimes  for  which  the  penitential  jurisdiction  alone 
was  sufficient.     For  such,  then,  it  is  probable  that  the  bishops  Possible 

,        ,       *  .    existence 

had  domestic  tribunals  not  differing  in  kind  from  the  ecclesi-  of  separate 

,     eoclesiasti' 
astical  courts  of  the  later  age'  and  of  matured  canon  law  :  in  oal  courts. 

which  according  to  the  conmion   practice  of  the  post-Nicene 

church,    the  archdeacon^  as  the  bishop's  officer  executed  the 

sentence  of  his  superior* ;  whilst  for  the  enforcement  of  these 


*  See  LI.  Henr.  I,  vii.  §  3.  Thw  he  would  have  to  do  in  other  causes  in 
which  no  specially  religions  principle  was  involved,  as,  for  example,  in  cases 
where  the  property  of  churches  had  been  stolen,  or  their  peace  infiringed. 
It  is  observable  that  the  very  first  of  our  written  laws,  Ethelb.  $  i,  places 
the  property  of  the  churches  under  the  special  protection  of  the  law. 

'  If  a  priest  kill  a  man  his  property  is  confiscated,  and  the  bishop  is 
ordered  to  *  secularise'  him,  after  which  he  is  to  be  given  up  (to  the  relations  of 
the  slain?)  unless  his  lord  will  compound  for  his  wer.  Alfred,  §  21.  This 
looks  as  if  the  clergy  had  some  personal  immuuities  which  could  not  be 
infringed  until  they  were  formally  degraded.  The  bishop  is  indeed  the 
*nueg  and  mundbora'  of  clergy  and  strangers.    Edw.  and  Uuthr.  §  la. 

'  Hie  doom  of  the  bishop  is  referred  to  in  the  case  of  a  cruninal  priest, 
in  the  law  of  Wihtned,  $  6  ;  Edw.  and  Guthr.  §  4.  If  any  one  before  a 
bidkop  belie  his  testimony,  he  pays  a  fine  of  120 8.     Ini,  §  13. 

*  'Ake  first  person  who  is  called  archdeacon  is  Wulfred,  who  beoame  arch- 
bishop of  Canterbury  in  a.d.  805,  and  who  is  so  named  in  a  charter  of  his 
predecessor.  -.Bede  knew  only  the  deacon  as  the  bishop's  officer :  through- 
out the  period  his  office  is  simply  ministeriaL 

*  The  archdeacon  is  only  once  mentioned  in  the  laws,  *  If  a  priest  disobey 
the  order  of  the  archdeacon  he  has  to  pay  twelve  ores.'  Northumbrian 
Priest's  law,  §  6.  The  deans  mentioned  in  the  so-called  laws  of  Edward 
the  Confessor,  §  a;,  are  also  officers  of  the  bishop.  The  territorial  deaneries. 
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decisions  the  servants  of  the  bishop  were  competent  and  suffi- 
cient. In  such  circumstances  it  is  probable  enough  that  the 
secular  and  ecclesiastical  powers  would  act  in  concert :  and  even 
if  the  national  force  were  not  called  in  to  the  assistance  of  Uie 
clergy,  it  can  scarcely  be  doubted  that  it  offered  no  hindrSince  to 
the  execution  of  the  spiritual  sentence.  The  outlaw  of  God  and 
the  outlaw  of  the  king,  the  excommunicated  man  and  the  con- 
victed criminal,  are  alike  set  without  the  protection  of  the  peace. 

The  relation  of  the  church  to  the  state  was  thus  close, 
although  there  was  not  the  least  confusion  as  to  the  organisa- 
tion of  functions,  or  uncertainty  as  to  the  limits  of  the  powers  of 
each  \  It  was  a  state  of  things  that  could  exist  only  in  a  race 
that  was  entirely  homogeneous  and  becoming  conscious  of  po- 
litical unity.  The  history,  however,  of  the  church  of  the  united  or 
West- Saxon  dominion,  on  which  the  fury  of  the  Danes  fell,  and 
which  rose  from  ruin  in  closer  union  than  before  with  the  national 
polity,  has  many  features  in  marked  contrast  with  the  earlier  and 
simpler  life  of  the  heptarchic  churches. 

88.  The  rapid  growth  of  the  power  of  Egbert  was  the  result 
not  merely  of  his  own  valour  and  policy  but  of  the  weakness  of 
the  enemies  with  whom  he  had  to  contend  :  the  same  exhaustion 
and  incapacity  for  resistance  which  laid  the  nation  oi)en  to  the 
Danes.  Mercia  sustained  in  the  early  years  of  Kenulf  ^  some  of 
the  glory  that  she  had  gained  under  Offa ;  but  the  end  of  his 
reign  was  inglorious,  and  a  rapid  and   disputed  succession  of 


however,  as  well  as  the  territorial  archdeaconries,  are  later  than  the 
Conquest.  The  Anglo-Saxon  deans  mentioned  in  the  Chronicle  and  in  the 
lives  of  the  saints  are  either  monastic  officers  exercising  discipline  within 
the  house,  like  the  later  deans  of  colleges,  or  possibly  the  executors  of  the 
spiritual  authority  of  exempt  monasteries,  in  the  way  in  which  the  arob> 
deacons  executed  the  sentence  of  the  bishops. 

*  Eeligion,  morality,  and  law  seem  to  be  regarded  throughout  the 
period  as  much  the  same  thing.  The  principle  stated  by  Tacitus  that 
among  the  ancient  Grermans,  *  plus  ibi  boni  mores  valent  quara  alibi  bonae 
leges,'  is  thus  amplified  by  Alfred :  *  £x  hoc  uno  judicio  perpendi  potest,  ut 
unicuique  justum  judicetur;  nee  opus  est  aUquo  libro  judictali  praeter  hoc 
fatigari,  quam  ne  quis  alii  judicet  quod  sibi  judicari  nollet  si  judicium 
haberetur  super  eum.'  The  unum  judicium  is  of  course  *  Quod  vobis  non 
Yultis  fieri  non  fiiciatis  aliis.*     Alfr.  LI.  Intr.  §  49.  6. 

*  Kenulf  reigned  from  A.D,  796  to  8ai  or  823 ;  nearly  twenty  years  con- 
temporaneously with  Egbert. 
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kingB  after  his  death  deprived  the  kingdom  of  any  hope  of  con-  S^^' 
tinned  independence.    Kent  was  now  only  nominally  a  kingdom,  power, 
becoming  a  mere  appendage  to  Mercia  and  Wessex  in  turn,  with 
a  spasmodic  effort  between  times  to  revive  the  ancient  statns. 
The  history  of  East  Anglia  is  exactly  parallel,  sometimes  under 
Merda^  sometimes  broken  up  under  several  ealdormen.     North- 
mbria    continues  the  tale  of  revolution  and  anarchy  which 
Baiked  her  history  in  the  preceding  century.     The  royal  power 
and  with  it  the  tribal  nationality  was  in  suspension  or  solution. 
One  result  of  this  was  the  supremacy  of  Wessex  j  another  was 
prostration  before  the  Danes;   the  third  was  the  throwing  of 
much  power   and   secular  work  on  the  clergy,  especially  the  its  effects 
bisfaq)6,  who  represented  the  most  permanent  element  of  society;  church, 
■od  a  fourth,  the  consequence  of  the  others,  the  general  decline  of 
etriHsation  and  learning.   It  was  natural  that  in  those  kingdoms 
io  which  the  church  was  strong,  the  extinction  or  other  de- 
feasance of  the  old  royal  houses  should  increase  the  importance  increase  of 

,  ,  *  the  secular 

of  the  bishops.  The  Kentish  church  under  archbishop  Wulfred  importttiioe 
bad  sustained  a  long  and  fatal  dispute  with  Mercia,  in  which  bishops. 
appeals  to  the  pope  and  emperor  were  discussed  as  a  possible 
solution.  Not  only  had  Canterbury  succeeded  in  effecting  the 
homiliation  of  the  rival  archiepiscopate  S  but  on  the  death  of 
Cnthred,  the  brotiier  and  dependent  of  Kenulf,  Wulfred  is  found 
in  open  opposition  to  Kenulf;  for  seven  years  he  contested  with 
him  and  his  heiress  the  possession  of  the  royal  monasteries  in 
Thanet,  and  was  at  last  victorious.  Baldred,  the  king  who 
attempted  to  assert  the  independence  of  Kent  during  the 
Mercian  troubles  *,  seems  to  have  been  in  alliance  with  Wulfred, 
and  we  may  conjecture  that  the  sturdy  prelate  submitted  with 
reluctance  to  the  rule  of  Egbert  although  he  also  was  of  Kentish 
descent.    Archbishop  Ceolnoth  however,  who  succeeded  Wulfred, 

1  Kemhle»  O.  D.  ocxx.  Conncila  &c.  iii.  596.  In  a  council  at  London 
Kenulf  threatened  to  send  Wulfred  into  exile  *  et  nunquam  nee  verbis 
domini  papae  nee  Caesaris  sen  alterius  alicujus  gradu  hue  patriam  iterum 
recipiase.' 

'  Baldred  was  king  from  a.d.  823  to  825,  when  he  was  dethroned  by 
Egbert.  He  had  attempted  to  secure  the  good  will  of  the  archbishop  by 
the  gift  of  Mailing  to  Christ  Church  (Kemble,  C.  D.  ccxl.)  at  the  very 
moment  of  his  downfalL 
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was  wise  enough  to  throw  himself  into  the  arms  of  Egbert,  even 
if  he  did  not,  as  is  possible,  owe  his  promotion  to  him  ^  ;  and 

Alliance  of    in  A.D.  838  at  Kingston  a  permanent  alliance  was  concluded 

Saxon  kings  between   the  church  of  Canterbury  and   the  house  of  Cerdic. 

church  of  Ceolnoth  undertook  to  maintain  *■  firm  and  imshaken  friendship 
from  henceforth  for  ever,'  and  received  in  return  a  promise  of 
perpetual  peace  and  protection?.  A  similar  agreement  was 
made  at  the  same  time  with  the  church  of  Winchester  :  and 
both  were  repeatedly  confirmed  by  Ethel wulf. 

Decline  of         A  similar  state  of  thimrs  existed  in  the  North  of  Emrland. 

n'lifcion  in  ®  ^ 

the  North.    Eanbald  the  archbishop  of  York,  after  a  long  struggle  with  the 


king  Eardulf,  had  seen  him  dethroned  and  a  fiigitive ;  he 

restored  by  the  intervention  of  the  pope  and  emperor,  but  on  the 

inmiediate  result  the  veil  of  ninth-century  darkness  settles  down. 

We  know  the  consequences  only  from  the  Danish  conqaest   of 

the  North.     One  or  two  letters  of  the  succeeding  archbishops 

show  that  the  light  of  learning  was  not  quite  extinct^  although  it 

was  becoming  obscured  by  the  superstitious  and  impious  fiAbrica- 

tions  which  were  made  possible  by  its  decline.    Whilst  continental 

scholars  were  still  applying  to  England  for  manuscripts  %  the 

English  bishops  were  puzzled  with  strange  forms  of  heresy  at 

home.     Nial  the  deacon  was  said  to  have  risen  from  the  dead 

after  seven  weeks ;  letters  were  spoken  of*,  written  by  the  hand 

of  God  in  letters  of  gold,  and  the  whole  court  of  Ethelwulf  was 

perplexed  with  the  vision    of  a  priest,  portending  grievous 

calamities  on  account  of  the  profanation  of  Sunday  *. 

Decline  of         The  same  period  is  traditionally  fixed  for  the  extinction  of 
mouachism.  ,  ,  ,  .«t» 

primitive  monachism  throughout  the  nation  .      It  is  now  for 

The  bishops  the  first  time  that  we  find  the  bishops  in  arms ;  two  West-Saxon 

act  as 

*  Robertson,  Hist.  Essays,  196.  100,  conjectures  that  Ceolnoth  was  a 
West  Saxon  in  whose  favour  the  Kentish  Feologeld,  who  had  boan  elected 
to  succeed  Wulfred,  was  set  aride.    See  (Dounoils,  &c.  iii.  609. 

*  Council  of  Kingston  ;  Count-ils,  iii.  617.  *  Ibid.  p.  619, 

*  See  the  letters  of  Lupus  of  Ferri^res  to  Ethelwulf,  aud  Wigmund  arch* 
bishop  of  York  ;  Councils,  iii.  6.^4,  635«  648,  649. 

*  Letter  of  Egred  Bishop  of  Lindisferne  to  Wulfeige  arcjibishop  of  York  ; 
Councils,  ill.  615.  Alcuin  had  had  to  protest  against  the  weariii^  of  relics 
by  way  of  charms  ;  Epp.  ed.  Diimmler,  pp.  719,  731. 

'  Prudentius  Trecens. :  ap.  Pertz,  i.  433.    CouqcUb,  &c.  iii.  6a i. 

*  See  the  Anglo-Saxon  Chronicle,  a.d.  870. 
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prelates  fell  in  the  battle  of  Charmoutli  in  A.D  835' ;  and  bishop 
Elfstan  of  Sherborne  acted  as  Egbert's  general  in  Kent  in  a.d. 
825,  and  was  one  of  the  commanders  who  defeated  the  Danes  on 
the  Panret  in  A.D.  845  '.  The  same  prelate  thirteen  years  later 
took  a  leading  part  in  the  supplanting  of  Ethelwulf  by  his  son 
Ethelbald  ^  Ethelwulf  was  a  poor  substitute  for  his  father  :  his 
pilgrimage  to  Rome,  contemplated  in  his  first  year  ^  and  carried  out 
nearly  at  the  end  of  his  reign,  his  magnificent  gifts  to  the  pope  ^, 
and  his  marriage  with  the  daughter  of  Charles  the  Bald*,  are,  with 
the  exception  of  his  famous  Donation,  the  best-known  parts  of  his 
history.  That  celebrated  act,  the  devotion  of  a  tenth  part  of  his  The  Dona- 
private  estate  to  ecclesiastical  purposes,  the  relief  of  a  tenth  part  Btheiwuif. 
of  the  folkland  from  all  payments  except  the  trinoda  necessitas, 
and  the  direction  that  every  ten  hides  of  his  land  should  provide 
for  one  poor  man  or  stranger,  testifies  to  his  piety  and  liberality ''. 
Possibly  the  further  subdivision  of  the  West- Saxon  dioceses  was 
begun  under  him:  we  find  Ethelred  the  bishop  of  Wiltshire 
appointed  to  the  see  of  Canterbury  by  his  sons  ^.  This  is  the 
age  of  Swithun  also.  But,  notwithstanding  occasional  flashes  of  increased 
light,  the  darkness  in  church  and  state  deepens.  Alfred  has  to  of  the  period 
record  that  when  he  came  to  the  throne  there  were  none  south 

*  Chr.  Sax.  a.d.  833.  *  •  Ibid.  A.D.  823,  845. 
»  Awer.  V.  Alfi-.  M.  H.  B.  470. 

•  Prod.  Tree. ;  Perte.  i.  433.     Councils,  iii.  621. 

'  Anastasius,  Vlt.  Bened.  III.  ap.  Mansi,  xv.  109,  110.  It  was  on  this 
occasion,  it  is  said,  that  he  obtahied  from  the  pope  a  decree  that  English 
penitents  should  no  more  be  forced  to  work  in  chains ;  T.  Rudbome,  in 
Ang.  Sac.  i.  202.    See  Lappenber^^,  ii.  16. 

•  Ann.  Bertin.  Pertz,  i.  450.    Baluze,  ii.  109-212. 

^  Conncils,  iii.  636-648.     Kimble,  Saxons,  ii.  481-490. 

*  Chr.  Sax.  aj).  870.  There  seems  to  be  no  reasonable  doubt  that  this  was 
finally  carried  out  by  Edward  the  elder,  who  mentions  in  more  than  one 
charter  that  he  had  dtvided  the  old  diocese  of  Winchester  into  two  parts. 
Cod.  IHpl.  mzc.  &c.  Of  the  three  new  sees,  one,  Bamsbury,  had  no  cathe- 
dral, and  was  moved  about  in  Wiltshire  and  Berkshire,  resting  sometimes 
at  Winning,  but  finally  joined  to  Sherborne  just  before  the  Conquest.  It 
may  have  existed  in  the  same  way  before  the  time  of  Alfred,  and  been  a 
sort  of  sufi&agan  see  to  Winchester.  The  idea  of  having  a  bishop  to  each 
■hire  of  Wessex  seems  to  have  been  in  the  mind  of  the  creator  of  the  new 
sees;  Somersetshire  had  Wells,  Dorsetshire.  Sherborne,  Sussex  Selsey, 
Devonshire  Crediton.  Cornwall  Bodmin  or  S.  Oermans,  Hampshire  Win- 
chester ;  whilst  Wilts  and  Berks  joined  at  the  bishop  of  Ramsbury.  None 
of  the  other  kingdoms  had  such  a  complete  organisation  of  either  bishops 
or  ealdormen. 
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Darkness  in  of  the  Thames  who  could  understand  their  rituals  in  English,  or 
davsof        translate  a  letter  from  the  Latin  ;  very  few  south  of  the  Humber 
and  not  many  beyond'.     The  monasteries  still  stood  with  their 
libraries,  but  the  books  were   unintelligible  to  their   owners. 
Then  the  Danes  had  come  and  destroyed  all 
Revival  of         It  is  perhaps  not  unreasonable  to  connect  the   reviral    of 
reiiKion        learning  and  ecclesiastical  order  under  Alfred  and  bis  son  with 
Alfred,  coin-  the  bracing  up  of  the  national  vigour  that  resulted  from  the 
the  restora-  Danish  struggle,  and  so  with  the  growth  of  royal  power  which 
national       Was  traced  in  the  last  chapter.     At  all  events  they  coincide 
the  j^sSah    in  time.  It  was  Hegmund,  the  associate  of  Alfred  in  his  labours 
in  the  service  of  English  literature*,  who  consecrated  the  seven 
bishops  at  Canterbury  in  Edward's  reign,  thus  completing  the 
diocesan  arrangements   of  "Wessex*.     The  final  annexation  of 
Cornwall  is  marked  by  the  foundation  of  a  new  see  under  Athel- 
stan^.    The  prelates,  too,  begin  to  be  statesmen.    Odo  of  Barns- 
bury  goes  as  ambassador  to  France  to  secure  the  succession  of 
Lewis  the  Fourth  °:  as  archbishop  of  Canterbury  he  acts  as  prime 
minister  to  Edmund  and  Edred ;  a  position  which  he  leaves  to 
Dunstan  and  a  long  series  of  successors.    But  whilst  they  acquire 
this  new  secular  position,  the  bishops  lose  somewhat  of  their  old 
security.    Brihthelm,  the  successor  of  Odo,  is  summarily  set  a^de 
by  Edgar  for  incapacity*.     Notwithstanding  the  restoration  of 
monastic  order,  canonical  custom  is  set  at  naught  for  party  or 
political   purposes;  one  bishop  holds  two  or  even  three  sees: 
The  bishops  translations  become  more  common,  and  the  great  prelates  con- 
acting  as      stantly  find  themselves  in  positions  in  which  they  have  to  choose 
between  their  duties  as  bishops,  as  ministers  of  the  king,  and  as 
patriots.    Archbishop  Sigeric  acts  as  chief  magistrate  temporally 
and  spiritually  in  Kenf,  and  earns  the  discredit  of  having  been 
the  first  to  propose  the  Danegeld*.     Under  the  later  kings  the 

'  Preface  to  the  translation  of  S.Gregory's  Pftstoral  Care,  ed.  Sweet,  p.  i. 
«  Ibid.  p.  6. 

*  W.  Malmesb.  G.  R.  ii.  §  129.     Reg.  Sacr.  Angl.  p.  13. 

^  Between  a.d.  924  and  931.      See  Pedler's  Ancient    Bisbopifc    of 
Cornwall.  •  Hist  Richer,  ii  0.  4 ;  ed.  Perts,  p.  53. 

*  Bridferth,  V.  Dunstani. 

*  Ethebed,  ii.  §  i.    Robertson,  Hist.  Essays,  p.  178. 
®  Chron.  Sax.  a.d.  991. 
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Boocessor  of  Angustioe  appears  far  more  as  a  secular  than  as  a  stimnd  a 
spiritual  potentate  ;  and  the  last  of  the  native  primates,  Stigand,  tTve^Tbe 
has    an   unhappy  pre-eminence,  as  holding  the  richest  see  of^^te. 
England  in  plurality,  as  the  partisan  of  a  schismatic  pope,  and 
as  the  chief  minister  of  a  distinctly  patriotic  but  not  thoroughly 
spiritual  party  organisation. 

But  the  Danish  conquest  of  the  north  and  middle  of  England  Effectn  of 
had  other  effects  than  the  rousing  of  the  spirit  of  the  people  and  conauest  on 
kings.     It  cut  off  the  Northumbrian  church  from  the  see  of  timmbrian 
Ojiterbury  almost  as  completely  as  it  had  been  cut  off  before  ^ 
the  days  of  Oswy.     The  archbishop  of  York  became  the  head  of 
a  distinct  nationality,  preserring  his  seat, — with  one  exception,  the 
se^en  years  exile  of  Wulfhere  *,— during  the  numerous  vicissitudes 
of  the  Danish  kingdom.    Under  Athelstan  the  northern  primate 
appears    at  the   English   court',  but  not   quite  as  a  subject. 
Wulfstan,  after  Athelstan's  death,  took  sides  with  the  Ostman 
Anlaf,  and  had  to  fly  before  Edmund^     In  a.d.  947  at  Tanshelf 
he  brought  the  Northumbrian  witan  to  plight  their  troth  to 
Edred*,  but  the  next  year  he  revolted  with  his  people,  and  in 
A.D.  952  was  imprisoned*.     Two  years  after,  he  made  his  peace 
with  the  kii^  and  was   restored.      His   immediate   successor 
Oskytel  ruled  peaceably  under  Edgar;  but  the  importance  of 
the  position  of  the  archbishop  is  shown  by  the  fact  that  from 
the  year  a-d.  963  to  the  Conquest,  the  see  of  Worcester  was 
^nenerally  dther  held  by  him  in  plurality,  or  bestowed  on  one  of 
his  near  kinsmen,  at  once  a  reward  of  faithfulness  and  a  pledge 
of  obedience'.     The  wisdom  of  the  arrangement  is  shown  by  the 

>   Sim.  Dun.  Hist  Areh.  ed.  Twysden,  p.  79. 

*  Bodward  archbishop  of  Vork  appears  as  witness  to  three  charters  of 
Athelstan,  which  are  questionable.  Cod.  Dipl.  cccxlvi,  cccxlix,  mcl ;  and 
to  one  which  is  less  suspicious,  dated  in  a.d.  929,  Ibid,  cccxlviii. 

'   Chron.  Sax.  a.d.  943.  *  Ibid  a.d.  947.  ^  Ibid.  a.d.  951. 

*  S.  Oswald  and  his  two  immediate  successors  held  Worcester  ana  York 
together  from  A.D  963  to  A.D.  10 16,  when  Leo&i  seems  to  have  been 
afipointed,  probably  in  consequence  of  political  events.  On  his  death 
Hribtoge,  nephew  of  archbishop  Wul&tan,  held  Worcester  until  a.d.  1038. 
It  was  then  disputed  between  archbishop  Elfric  and  the  bishop  of  Crediton. 
S^dred,  who  ultimately  obtained  it,  was  oblis^ed  to  resign  on  his  oromotion 
to  York  in  AJ).  1061  ;  and  S.  Wulfstan  followed,  a.d.  1061-1096.  Bishop 
Sampeon,  his  successor,  was  brother  to  archbishop  Thomas  I  of  York,  and 
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of  the  North  *^^^^^^  ^^  Northumbria  generally  to  the  English  king.  Wliilst 
the  mother  church  of  York  underwent  these  changes,  the  northern 
suffragan  sees  of  Hexham  and  Whithem  became  extinct;  uid 
the  church  of  Lindisfame  with  S.  Cuthbert's  bones  only  survived 
in  exile  and  pilgrimage,  not  settling  finally  at  Durham  until 
A.D.  995. 
Extinction        The  ecclesiastical  machinery  of  Mercia  and  East  Anglia  suffered 
aiioe  of  Mer.  Scarcely  less.     The  see  of  Dunwich  perished  altogether :  and  in 
Kant  that  of  Elmham  the  succession  of  the  bishops  is  uncertain  for 

Hoes."*"  nearly  a  century  after  the  martyrdom  of  S.  Edmund  ^  The 
bishop  of  Leicester  fled  southwards,  and  placed  his  chair  &t 
Dorchester  in  Oxfordshire,  close. to  the  West-Saxon  border. 
The  succession  in  Lindsey  vanishes' ;  and  the  see  of  Lichfield 
itself  only  occasionally  emerges,  although  there  is  reason  io 
suppose  that  there  was  no  long  vacancy.  Even  in  London  the 
episcopate  seems  to  Iwve  had  a  narrow  escape  from  extinction. 
As  much  as  was  possible  of  the  old  system  was  restored  nnd^ 
Edgar,  but  the  modifications  in  the  arrangement  of  the  dioceses 
were  permanent.  We  do  not  know  enough  of  the  local  history 
of  the  period  to  ascertain  how  far  the  Mercian  church  imderwent 
the  same  secularising  process  as  the  West-Saxon  and  North- 
umbrian. 
The  kIj^^  89.  The  process  of  restoration  begun  by  Alfred  was  carried 
*^"turv  in  out  by  the  great  kings  who  succeeded  him  on  the  lines  whid 
Slate.  he  had  drawn.     The  vernacular  literature  which  he  had  founded 

flourished  continuously  :  the  tenth  century  not  only  is  the  great 
age  of  the  chroniclers,  but  abounds  in  legal  and  disciplinait 
enactments  in  the  native  tongue.  Every  attempt  to  secure  the 
consolidation  of  the  national  and  royal  power  in  the  state  is 
accompanied  by  a  similar  effort  for  the  re-establishment  of  the 

father  to  Thomas  II.  The  archbishop's  seat  at  Gloucester  was  in  ^e 
monastery  of  S.  Oswald,  and  the  disputes  about  the  property  of  the  tro 
sees  were  continued  until  the  reign  of  Henry  II. 

*  The  year  870  is  the  epoch  at  which  the  Mercian  churdies  seem  to 
collapse  ;  they  emerge  in  the  time  of  Edward  the  elder,  but  the  sqcoosrod 
of  bishops  is  very  uncertain  until  the  middle  of  the  century.  B«g  Sac- 
Angl.  pp.  H-14, 

'  It  re-appears  in  A.D.  955,  but  is  joined  with  Dordiester  about  fin^ 
years  later. 
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ehurdi  in  strengtih  and  purity.     The  memory  of  Danstan  has  infiuenoe  of 
suffered  rather  than  gamed  by  the  praises  of  his  monastic  ad- 
mirers, but  it  cannot  be  donbted  that  his  monastic  reforms  were 
one  of  the  least  of  the  measures  that  he  had  at  heart,  and  that  the 
exaggerated  views  entertained  of  them  in  the  nuddle  ages  threw 
kia  greater  deeds  into  the  shade^.     He  was  the  prime  minister, 
perhaps  l^e  inspirer,  of  the  consolidating  policy  of  Edgar  ]  he 
restored  through  the  monastic  revival  the  intercourse  between  Renewal  or 
the  English  Church  and  that  of  France^,  and  established  a  more  terooone.' 
iniiniate  communication  with  the  Apostolic  See ;  in  so  doing  he 
did  what  could  be  done  to  restore  piety  and  learning.     Under 
his  influence  the  Mercian  bishoprics  again  lift  up  their  heads : 
the  archbishops  henceforth  go  to  Rome  for  their  palls  :  the  Frank 
writers  b^riu*to  record  the  lives  of  English  saints'.     But  the 
eontrast  between  this  restored  life  and  communion  and  the  state 
of  things  that  had  existed  earlier  is  Itrongly  marked.    Instead  of  gngiaod 
England  setting  the  example  to  France  she  borrows  from  her  from  the 
neighbour.     John  the  Old  Saxon  and  Qrimbald  had  come  from  ^^ 
the  northern  provinces  of  the  empire  ;  the  new  monachism  comes 
from  Fleury^     The  English  scribes  copy  the  disciplinary  works 
of  Theodulf  and  Halitgar^  just  as  a  century  and  a  half  before 
the  Franks  had  copied  the  penitentials  of  Theodore  and  Egbert. 
The  royal  marriages*  promote  intercourse  with  the  German 
churches  also.      Bishop  Einewold  of  Worcester  in  a.i>.  928 
vaited   all   the  monasteries  of  Germany  with  offerings  from 
Athelstan,  and  concluded  a  league  for  mutual  intercession  with 
the  monks  of  S.  Gall\ 

^  See  Bobertson's  Essay  on  DuDstan,  Hist.  Essays,  pp.  189-263;  and 
Hook's  life  of  him  in  the  first  volume  of  the  lives  of  the  Arohbishops  of 
Gaoterbiuy. 

*  fie  spent  his  exile  in  th0  monasteiy  of  Blandinium  at  Ghent.  Mor. 
Wig.  aJ>.  956. 

>  E.g.  Abbo  of  Fleuiy  wrote  the  life  of  S.  Edmund.  Adelard  of  Blandi- 
nimn  wrote  a  eulogy  on  Dnnstan  himself. 

*  S.  Oswald  brought  the  restored  role  of  S.  fienediot  fh>m  Fleuiy  to 
Ramsey.     Hist.  Bams.  (Gale),  p.  391. 

*  One  of  the  penitentiab  ascribed  to  Egbert  (Wilkins,  Cono.  i.  i  I3-I43> 
Tborpei,  Anrio-Saxon  Laws,  pp.  343-393)  is  a  translation  of  Halitgar  of 
Cambray.  'fte  kws  of  Theodulf  of  Orleans  are  a1«»o  translated  ;  in  Wilkins, 
L  J65  sq.  *  See  above,  p.  904. 

^  G<ddastus,  Ber.  Alamaon.  Scr.  iL  15a,  153. 
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Some  marks  of  this  intercourse  are  left  on  the  consti- 
tutional history  of  the  church.  Although  the  pontifical  claims 
of  Odo  and  Dunstan  play  so  great  part  in  the  popular  his- 
tories, their  secular  position  somewhat  derogated  from  their 
ecclesiastical  one.  Whether  purely  conciliar  action  ceased,  or 
whether  it  he  that  the  assimilation  of  the  national  witena- 
gemotes  to  the  older  ecclesiastical  councils  renders  it  difficult  to 
distinguii^  hetween  lay  and  spiritual  assemhlies,  the  result  is 
the  same.  /  There  are  few  if  any  distinctly  ecclesiastical  councils 
of  the  tenih  century  in  England ;]  and  every  royal  code  contains 
large  ecclesiastical  regulations.  The  ahundant  bodies  of  canons 
which  exist  are  clad  either  in  the  form  of  constitutions,  such  as 
those  of  Odo  and  Dunstan',  or  in  the  form  of  private  compila- 
tions such  as  that  of  Elfric'.  It  would  almost  i^m  as  if  the 
union  between  church  and  state  had  become  so  intimate  as  to 
supersede  one  of  the  most  hnportant  functions  of  the  former ; 
for  the  break  in  the  list  of  councils  cannot  be  attributed  to  the 
loss  of  records  ;  abundance  of  charters  in  both  Latin  and  Eng- 
lish attest  the  activity  of  the  church  and  of  the  monasteries,  and 
abundant  penitential  literature  shows  that  the  want  of  canonical 
legislation  was  felt.  It  is  perhaps  most  probable  that  business  of 
both  sorts  was  transacted  in  the  same  assemblies,  as  was  done  in 
the  councils  of  the  twelfth  and  thirteenth  centuries,  when  the 
difficulties  of  collecting  the  clerical  witan  more  than  once  or 
twice  a  year  were  still  considerable.  The  fact  that  the  persons 
who  composed  the  two  were  the  same,  or  nearly  so,  contributes 
to  the  uncertainty,  and  possibly  occasioned  the  confusion  of  which 
this  obscurity  is  the  result. 

90.  The  ecclesiastical  history  of  the  eleventh  century  is  of  an 
equally  varied  character.  On  the  one  hand  there  is  a  great  de- 
velopment of  English  literature.  Elfric  nobly  carries  out  what 
Alfred  had  begun.  More  than  ever  the  chroniclers  and  sermon 
writers  put  forth  their  strength.  The  society  which  is  unable  to 
withstand  the  arms  of  Canute  almost  immediately  humanises  and 

^  See  Wilkins,  Concilia,  i.  pp.  a  12,  225. 

'  Ibid.  p.  350.  JohnBon's  Canons,  i.  388-407.  Thorpe,  Ancient  Laws, 
pp.  441  sq. 
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elevates  hinL    The  court  of  Edward  the  Confessor,  although  too  intercourse 

.   .  '"  ...  with  the 

muck  divided  and  leavened  with   unpatriotic  counsels,  is  an  ooUe^es  of 

advance  in  cultivation   on  that  of  his   father;  and  England, 

although  she  has  very  much  to  lose  by  this  foreign  admixture, 

has  much  also  to  gain.     The  school  which  Harold  founded  at 

Waltham*,  the  whole  revival  of  the  canonical  life  as  a  more  honest 

and  more  practicable  system  than  the  monastic,  was  one  result 

of  the  increased  intercourse  with  the  empire  and  especially  with 

Lovraine.    The  introduction  of  foreign  ecclesiastics  into  English  Forei^ 

^  ^  eooiesiAstics 

bishoprics  was  another^.     For  this  latter  proceeding  the  church  »«  English 

was  not  ready :  English  isolation  has  always  resisted  it,  and  the 

fskct  of  the  unpopularity  of  the  new  comers,  the  absolute  necessity 

tiiai  feU  on  them  of  throwing  themselves  for  support  on  other 

agencies  than  the' result  of  their  work  and  the  love  of  the  people, 

must  have  counteracted  any  possible  benefit  that  could  have 

been  derived  from  freer  intercourse  with  the  churches  of  the 

continent.  Amongst  the  prelates  of  this  era  there  are  very  few  ex-  ^3*S!jKLd 

cq>t  S.  Wulfetan  who  are  spoken  of  with  honour.     Archbishop 

Ealdred  of  York,  the  traveUer,  pilgrim  and  ambassador,  stands 

high  on  the  list  of  Anglo-Saxon  statesmen,  but  it  is  not  until  after 

the  Conquest  that  he  shows  much  of  the  spirit  of  the  patriot. 

The  practice  of  holding  bishoprics  in  plurality,  which  reaches 

its  climax  in  him^,  may  perhaps  be  excused  on  the  same  grounds 

as  the  nomination  of  the  foreign  prelates — the  default  of  native 

candidates. 

In  the  extreme  difficulty  of  discriminating  between  the  eccle-  ^^<*p  ^\ 

siastical  and  civil  relations  of  men  and  things,  to  enter  now  into  state. 

the  special  development  of  church  institutions  in  the  tenth  and 

eleventh  centuiy  would  be  to  traverse  again  the  ground  already 

gone  over.   The  devolution  of  judicial  powers  on  the  lords  of 

bookland,  the  king's  th^ns,  and  others  having  grants  of  sac  and 

*  See  the  Tractatns  de  S.  Cruce,  pref.  pp.  v-xii.  Freeman,  Norm.  Conq. 
iu  440  sq.    Epistolae  Cantuariensee,  pref. 

'  Freeman  (Norm.  Conq.  ii.  80,  81)  regards  the  Lotharingian  prelates  as 
Grennan  in  speech,  and  thCTefore  possibly  welcome  to  Godwin  and  his  party. 

»  He  held,  or  at  least  administered,  at  one  time  Worcester,  Hereford  and 
Sherborne :  it  is  fidr  to  say  that  he  was  a  good  bishop  when  such  were  very 
icaice,  and  that  he  kept  foreigners  out. 

B  2 
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Boc,  affected  the  territorial  power  of  the  bishops  tfnd  monasterief 
in  just  the  same  way  :  it  is  in  £etct  from  Uie  charters  of  immonit} 
to  the  churches  that  we  are  able  to  draw  the  scanty  condasions 
which  can  be  drawn  as  to  the  status  of  the  lajlords.   The  obliga- 
tion of '  borh,*  by  which  every  man  was  obliged  to  have  a  secarity 
for  his  keeping  the  peace,  was  enforced  on  ecclesiastics  also.    An 
unpublished  list  of  the  '  festormen '  of  archbishop  Elfric  exists 
on  a  fly-leaf  of  the  York  Gospel  Book  ;  every  priest  had  to  find 
himself  twelve  such  bondsmen  ^ ;  Elfric  has  sixty  or  move.     The 
office  of  archdeacon,  which  appears  first  at  the  end  of  the  eighth 
century,  has  now  risen  into  a  place  of  jurisdiction^  although  the 
creation  of  territorial  archdeaconries  has  not  yet  been  required. 
The  bishops,  instead  of  resigning  when  age  and  infirmity  incapar 
citate  them,  empby  deputies  to  perform  their  spiritual  functions, 
as  the  prince-bishops  did  in  the  later  middle  ages.     The  distinc- 
tive character  of  the  Anglo-Saxon  church,  like  that  of  the  state,  is 
being  changed  to  the  general  pattern  of  the  continental  churches. 
The  same  cries  of  simony  and  immorality  against  the  clergy  which 
are  heard  in  France  and  Germany  are  prevalent  here,  and  the 
means  taken  to  silence  them  are  as  weak  in  England  as  abroad. 
The  revival  of  life  and  energy  under  Dunstan  and  Elfric  has 
worn  itself  out  before  the  days  of  the  Confessor.    The  exhaustion 
of  the  church  coincided  with  that  of  the  state,  of  which  Edward 
is  a  fiur  type,  and  which  the  zeal  of  Siwari  of  Godwin,  and  even 
of  Harold  could  not  counteract     The  time  was  come  for  Lan- 
franc  and  Anselm  as  well  as  for  William  of  Normandy  and 
Henry  of  Anjou. 

It  is  scarcely  necessary  to  point  out  the  epecial  importance 
of  this  portion  of  history  in  its  bearing  on  our  constitutional 
growth.  The  Church  of  England  is  not  only  the  agency  by 
which  Christianity  is  brought  to  a  heathen  people,  a  herald  (A 
spiritual  blessings  and  glorious  hopes  in  another  life ;  it  is  not 
merely  the  tamer  of  cruel  natures,  the  civiliser  of  the  rude,  the 
cultivatoir  of  the  waste  places,  the  educator,  the  guide  and  the 
protector,  whose  guardianship  is  the  ^nly  safeguard  of  the 
woman,  the  child,  and  the  slave  against  the  tyranny  of  their  lord 
^  Laws  of  the  Kortbumbrian  Priests,  §  i. 
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and  master.     The  dinrcb  is  this  in  many  other  countries  besides  ^]^|,^ 
ftitain  :  but  here  it  is  much  more.     The  unity  of  the  church  in  chim*^ 
Engiuid  TTas  the  pattern  of  the  unity  of  the  state :  toe  cohesion  life  of  the 
of  tiie  church  was  for  ages  the  substitute  for  the  cohesion  which 
the  divided  nation  was  unable  otherwise  to  realise.     Strong  in 
its  own  conformation,  it  was  more  than  a  match  for  the  des- 
potic rule  of  such  kings  as  Offa,   and  was^^the  guardian   of  i 
liberties  as  well  as  the  defence  of  the  oppressed.     It  was  to  an  y 
extraordinary  degree  a  national  church  :  national  in  its  compre- 
hensiveness as  well  as  in  its  exclusive^^.     Englishmen  were  in 
their  lay  aspect  Mercians  or  West  Saxons ;  only  in  their  ecclesi- 
astieal  relations  could  they  feel  themselves  fellow-countrymen 
and  fellow-subjects.      And  for  a  great  part  of  the  period  under 
our  view,  th^  tntoderence   of  foreign  churches  was  scarcely 
if  at  an  felt.  |  There  was  no  Roman  legation  from  the  days 
of  Theodore  to  those   of  Offa,  and   only   scanty  vestiges   of 
Budi  interference  for  the  next  three  centuries :   Dunstan  boldly 
refused  to  obey  a  pai>al  sentence.     Until  the  eve  of  the  Con- 
quest,  therefore,   the    development   of  the    system   was    free 
and  spontaneous,  although  its  sphere  was  a  small  one.     The 
use  of  the  native  tongue  in  prayers  and  sermons  is  continuous ; 
the  observance  of  native  festivals  also,  and  the  reverence  paid 
to  native  saints.     If  the  stimulating  force  of  foreign  inter- 
course was  wanting,  the  intensity  with  which  the  church  threw 
itself  into  the  interest  of  the  nation  more  than  made  up  what 
was  laddng.     The  ecclesiastical  and  the  national  spirit  thus 
growing  into  one  another  supplied  something  at  least  of  that 
strong  passive  power  which  the  Norman  despotism  was  unable 
to  break.     The  churches  were  schools  and  nurseries  of  patriots 
depositories  of  old  traditional  glories  and  the  refuge  of  the  per- 
secuted.   The  English  dergy  supplied  the  basis  of  the  strength  of 
Anselm  when  the  Norman  bishops  sided  with  the  king.    They 
trained  the  English  people  for  the  time  when  the  kings  should 
court  their  support  and  purchase  their  adherence  by  the  re- 
storation of  liberties  tl^t  would  otherwise  have  been  forgotten. 
The  unity^^^fijjMM'oh  was  in  th»-early  period  the  only  work- 
ing unity V^d  its  liberty,  in  Uie  evil  days  that  followed,  the 
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only  form  in  which  the  traditions  of  the  ancient  freedom  lingered. 
It  was  again  to  he  the  tie  between  the  conquered  and  the  con- 
querors; tojfive  to  the  oppressed  a  h^  on  the  conscience  of 
the  despot ;  to  win  new  liberties  and  revive  the  old ;  to  unite 
Norman  and  Englishman  in  the  resistance  to  tyrants,  and  edu- 
cate the  growing  nation  for  its  distant  destiny  aa  the  teacher 
and  herald  of  freedom  to  all  the  world. 
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THE  KOBMAK   COKQTJEST. 

91.  Complex  resuhsof  the  Conqueet— 92.  State  of  Normandy.— 98.  Growth 
of  Feudalism. — ^94.  Feudal  ideas  of  the  Conquest. — 95.  National  policy 
of  William. — 96.  Introduction  of  Feudal  usages. — 97.  Maintenance  of 
old  forms. — 98.  Results  of  changes  of  administrators. — 99.  Subordinate 
changes  in  judicature.  — 100.  In  taxation. — 101.  In  eodesiastioal 
affiuTB. — 102.  Transitional  character  of  the  period. 

91.  Thx  effect  of  the  Norman  Conquest  on  the  character  and  Complex 

conatitution  of  the  English  was  threefold.     The  Norman  rule  Oonquest. 

invigorated  the  whole  national  system;  it  stimulated  the  growth 

oC  freedom  and  the  sense  of  unity,  and  it  supplied,  partly  from 

lis  own  stodc  of  jurisprudence,  and  partly  under  the  pressure 

«(f  ihe  drcumstances  in  which  the  conquerors  found  themselves, 

a  Ibrmative  power  which  helped  to  develop  and  concentrate  the 

wasted  energies  of  the  native  race.    In  the  first  jilace  it  brought  its  invi- 

the  nation  at  once  and  permanently  within  the  circle  of  Euro*  effect"^ 

pean  interests,  and  the  Crusades,  which  followed  within  a  few 

jeiurs,  and  which  were  recruited  largely  from  the  Normans  and 

the  English,  prevented  a  relapse  into  isolation.   The  adventurous 

and  highly-strung  energy  of  the  ruling  race  communicated  itself 

to  the  people  whom  it  ruled ;   its  restless  activity  and  strong 

political  instinct  roused  the  dormant   spirit  and   disciplined 

even  while  it  oppressed  it.      For,  in  the  second  place,  the  it  calls  forth 

*  *  V .,, ,  ^  stren^h  in 

powers  which  it  called  forth  were  largely  exercised  m  counter-  opposition 

acttDg  its  own  influence.     The  Normans  so  far  as  they  became 

English  added  nerve  and  force  to  the  system  with  which  they 

identified  themselves;  so  far  as  they  continued  Norman  they 

provoked  and  stimulated  by  opposition  and  oppression  the  latent 
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energies  of  the  English.  The  Norman  kings  fostered,  and  the 
Norman  nohility  forced  out  the  new  growth  of  life.  In  the 
third  place,  however,  the  importation  of  new  systems  of  ad- 
ministratTon,  and  the  development  of  new  expedients,  in  every 
department  of  government,  by  men  who  had  a  genius  not  only 
for  jurisprudence  but  for  every  branch  of  organisation,  furnished 
a  disciplinary  and  formative  machinery  in  which  the  new  and 
revived  powers  might  be  trained : — a  system  which  through  op- 
pression prepared  the  way  for  order,  and  by  routine  educated 
men  for  the  dominion  of  law  :  law  and  order  which  when  com- 
pleted should  attest  by  the  pertiuacious  retention  and  develop- 
ment of  primitive  institutions,  that  the  discipline  which  had 
called  them  forth  and  trained  men  for  them,  was  a  discipline 
only,  not  the  imposition  of  a  new  and  adventitious  polity.  For 
the  Norman  polity  had  very  little  substantial  organism  of  its 
own ;  and  what  it  brought  with  it  to  England  was  soon  worn 
out  or  merged  in  that  of  the  nation  with  which  it  united.  Only 
the  vigour  and  vitality  which  it  had  called  forth  was  per- 
manent. 

92.  Of  the  constitutional  history  of  the  Normans  of  Nor- 
mandy we  have  very  little  information*.  A  century  and  a  half 
before  the  Conquest  of  England,  Rollo  had  received  the  province 
from  Charles  the  Simple  :  he  and  his  people  in  becoming  Chris- 
tian had  become  to  a  certain  extent  Frank  also.  They  retained 
much  of  the  Scandinavian  character,  but  of  the  Norse  customs 
only  those  which  fell  into  easy  agreement  with  Frank  law ;  and 
their  native  language  they  entirely  forgot.  Of  Frank  law  in  its 
early  Norman  form  we  have  equally  scanty  evidence.  What 
little  is  known  is  learned  from  later  jurisprudence,  and  that  by 

^  See  Palgrave,  Nonnandy  and  England,  i.  fi3.  Palgrave  enomeratea 
three  t^itionB  or  legal  legends  of  RoUo :  (i)  The  onstom  of  the  damevar  de 
haro,  by  which  whoever  sustained  or  feared  to  sostain  any  damage  of 

foods  or  chattels,  life  or  limb,  was  entitled  to  raise  the  country  by  the  cry 
[aro.  (a)  The  legend  of  the  Boumare,  acocnrding  to  which  he  tried  tiie 
obedience  of  his  people  by  hanging  his  bracelets  on  a  tree,  where  they 
remained  unguarded  for  three  years  and  unmolested.  (3)  The  legend  of 
Long^paon,  according  to  which  he  hanged  a  husbiuid  and  wife  v^  had 
conspired  to  cheat  him.  The  first  two  stories  are  common  to  England  and 
o'ber  countries ;  the  last  is  in  conformity  with  Scandinavian  jurisprudence, 
ibid.  i.  696-699. 
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inference  rather  than  historic  evidence.  Even  the  existence  of 
the  ordinary  language  of  feudalism  in  Normandy*  before  the  Obsgnpty  ^^ 
CoDquest  of  England  has  been  questioned,  unreasonably  indeed,  stitutionai 
but  not  without  such  probability  as  arises  from  lack  of  docu- 
mentary materials  of  proof.  The  little  that  is  clearly  known 
Beems  to  be  that  the  Nonnan  duke  or  count  ruled  his  people  as 
1  personal  sovereign,  and  with  the  advice  of  a  council  of  great 
men* ;  that  under  him  were  a  number  of  barons,  who  owed  their  The  nobios 
position  to  the  possession  of  land  for  which  they  were  under 
feudal  obligations  to  him,  which  they  took  every  opportunity  of 
discarding ;  who  had  the  status  of  nobility  derived  from  ancient 
Norse  descent  or  from  connexion  with  the  ducal  family,  although 
that  nobility  neither  possessed  purity  of  blood,  nor  was  accom- 
pwued  by  any  feeling  of  honour  or  loyalty ;  and  who  therefore 
were  kept  faithful  partly  by  a  sense  of  interest  and  partly  by  the 
•trong  hand  of  their  master*.    The  population  of  cultivators  lived 

^  SiBHxidi's  idea  that  Bollo  Introdnoed  full-grown  feudality  mto  Nor- 
mtody  jPalgTaye,  Kormandy  and  England,  i.  693)  is  of  course  quite 
onteuibie.  Palgrave  rtmarks  that  *  it  remains  to  be  proved  whether  any 
>y«teai  of  Norman  tenure  had  been  matured  into  oonsistency  by  fiscal 
tftloit  until  after  the  seventh  duke  of  Normandy  won  the  Anglo-Saxon 
ctowD.*  Ibid.  i.  694.  He  regards  however  Richard  Sanspeur,  the  third 
duk0,ai  the  founder  of  Norman  feudaliRm.  Ibid.  ii.  534.  Waitz  agrees 
with  Pslgraye  as  to  the  comparatively  late  growth  of  it;  Grottingische 
G«Wtfte  Anseigen,  Naohrichten,  Feb.  14,  i86o  ;  pp.  95,  96. 

•  Freemaii,  Norm.  Conq.  iii  389  sq.  Palgrave,  Normandy  and  Eng- 
land, il  357,  regards  William  Longsword  the  son  of  BoUo  as  absolute. 
'  Hit  WM  the  law,  his  was  the  state,  his  was  the  church.*  '  No  baronage 
noTOimded  bis  eurule  chair,  no  clerk  sat  at  his  feet.  He  spake  the  law, 
h«  gaT6  the  law,  he  made  the  law,  he  executed  the  law.*  Ibid.  p.  258. 
*  At  mo  period  after  the  fir*»t  development  of  the  duoUy  until  it  has  been 
tiidted  to  tile  crown  of  France,  can  we  discern  any  courts  or  conventions  of 
prelates  and  nobles  equivalent  to  the  Great  Councils,  States  General,  or 
Pk]£aments  of  subsequent  times.*    Ibid.  p.  359. 

'  Palgrave,  Normiutdy  and  England,  iii.  a8,  29.  The  Norman  counts 
«we  at  the  time  of  the  Conquest,  in  most  cases,  younger  branches  of  the 
<h)cal  bouse  or  closely  oonnected  with  it  by  affinity.  The  Counts  of 
Brionne,  Evrenx,  and  £u  were  dcMoended  from  sons  of  Richard  I ;  Count 
Odo  of  Aumile  was  the  Conqueror's  brother-in-law ;  Count  Robert  of  Mor- 
tsin  his  half-brotiier.  The  three  great  patriarchs  of  the  other  Norman 
kowes  were  Yvo  of  Beleeme,  ancestor  of  the  Montgomery  counts  of  Pon- 
thieu  and  AleiLCon,and  eails  of  Shrewsbury ;  Bernard  the  Dane,  and  Osmund 
de  Ce&tville.  Ibid.  ii.  535,  536 ;  iii.  148.  The  Beanmonts,  whose  county 
of  Meolan,  or  Mellent,  was  in  the  French  Yexin,  and  who  were  the  an- 
ctstOTB  of  the  earis  of  Warwick  and  Leicester,  were  descended  from  a  sister 
of  Onnnoris,  the  wife  of  Duke  Richard  I;  and  the  houses  of  Montgomery, 
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The  culti-  under  this  aristocracy,  Gkllic  in  extraction,  Frank  in  law  and 
custom,  and  speaking  the  language  which  had  been  created  by 
their  early  history.  These  people  were  in  strict  dependence  on 
their  Norman  lords,  although  they  now  and  then  showed  some 
remembrance  of  the  comparative  freedom  they  had  eiyoyed  under 
the  Frank  empire,  and  retained  the  local  organisation  which 

The  towns,  neither  Franks  nor  Normans  were  numerous  enough  to  displace^ ; 
and  commercial  prosperity  and  a  strong  communal  feeling  sub- 
sisted in  the  great  towns.  Nothing  but  the  personal  character 
of  the  dukes  had  prevented  the  territory  thus  lightly  held  from 

Ducal  policy,  dismemberment.     The  strong  hand  had  gatJbered  all  the  great 

fiefs  into  the  hands  of  kinsmen  whose  fidelity  was  secured  by  the 

right  of  the  duke  to  garrison  their  castles,  and  whose  tyrannies 

were  limited  by  the  right  of  the  duke  to  enforce  his  own  peace. 

Their  attempts  at  independence  were  checked  by  ruthless  blood- 

Keiation  of   shed.     The  duke  was  himself  a  vassal  by  commendation  of  the 

the  duke  to      .  .    •' 

the  king  of    king,  not  BO  much  as  king,  for  the  gift  to  Ex)11o  had  left  him 

free,  but  as  duke  of  the  French :  Richard  of  Normandy  had 
commended  himself  to  Hugh  the  Ghreat,  whose  descendants  bad 
since  become  kings  ^.  But  the  hold  of  the  royal  hand  on  Nor- 
mandy was  scarcely  perceptible;  and  its  constitutional  con- 
nexion is  with  the  polity  of  the  Karolingian  rather  than  with 
that  of  the  third  race  of  kings.  What  little  legal  system  sub- 
sisted was  derived  from  the  Frank  institutions  as  they  were 
when  Normandy  was  separated  from  the  body  of  the  Frank 
dominion. 

>93.  Feudalism,  the  comprehensive  idea  which  includes  the 
whole  governmental   policy  of  the  French  kingdom,  was  of 

Warenne  and  GifBftrd,  from  other  sisters  of  the  same  famous  lady;  the 
house  of  Breteuil  from  her  brother  Herfast.  See  the  pedigrees  at  the 
end  of  Du  Cbesne's  Soriptores  Hist.  Normanuorum. ' 

*  Palgrave,  Normandy  and  England,  iii.  41,  4a :  *  When  we  reach  the 
era  of  written  evidence  all  absolute  servitude  has  become  obsolete.  The 
very  charter  which  designates  the  Teire-tencmt  as  a  servos  guaratflees  his 
l|)er8onal  fireedom.'     Ibid,  p-  44. 

'  On  the  status  of  the  Norman  dukes,  and  the  changes  of  the  relation  in 
which  they  stood  to  the  Karolings,  the  Grerman  kings  of  the  Saxon  line, 
the  dukes  of  the  Franks  and  tbe  Kings,  see  Palgrave,  Normandy  and  Eng- 
land, ii.  115,  227-234,  347,  533;  Ereeroan,  Norm.  Conq.  L  167,  MO, 
aai,  609;  Waitz,  Nachrichten  (as  above),  pp.  69-96. 
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disfcinctlj  Frank  growth  ^.     The  principle  which  upderlies  it  Fnmk 
may  be  oniTersal ;  hut  the  historic  development  of  it  with  which  fbudaiiBm. 
the  constitational  history  of  Europe  is  concerned  may  be  traced 
8t^  by  step  under  Frank  influence,  from  its  first  appearance 
^p.  the  conquered  soil  of  Roman  Gaul  to  its  full  development 
Hh  the  jurisprud^ice  of  the  Middlp  Ages '.   In  the  form  which  it 

r       i 

*  The  wordfendwrn,  fief  or  fee,  is  derived  from  the  German  word  for 
cattle  (Gothic  faau;  Old  High  Gennan  filCu;  Old  Saxon  fehu;  Anglo- 
Saxon  feok) ;  the  secondary  meaning  being  goods,  especially  money  : 
henoe  pn^ierty  in  ffeneral.  The  letter  d  is  perhaps  a  mere  insertion  for  ^ 
sound's  si^e ;  bnt  it  has  been  interpreted  as  a  part  of  a  second  root,  6d, 
abo  meaning  property,  in  which  case  the  first  syllable  has  a  third  meaning, 
that  of  fee  or  reward,  and  the  whole  word  means  property  given  by  way  of 
reward  for  senrice.  Bat  this  is  improbable;  and  the  connexion  of  the 
word  with  the  Greek  l/i^irrcviru,  which  is  suggested  by  the  similarity  of 
feudal  and  emphytentic  tenure  of  land,  will  not  stand  the  test  of  criticism. 
Hie  legal  empnyteumTis  '  a  perpetual  right  in  a  piece  of  land  that  is  the 
property  of  another.*  This  word  occurs  first  in  the  Digest  of  Justinian, 
aad  ^le  emphyteutic  possessor  seems  generally  to  be  a  mere  lessee :  it 
appears  in  the  Lombard  Capitulary  of  AJ).  819.  The  word  feodwn  is  not 
foond  eartier  than  the  dose  of  the  ninth  century.  But  neither  the  etymo- 
logy of  the  latter  word  nor  the  development  of  its  several  meanings  can  be 
regarded  as  certain.  See  Smith's  Dictionary  of  Antiquities,  s.  v.  Emphy- 
teusU ;  Bobertson,  SooUand,  il  454 ;  Du  Gauge,  Sec. 

*  As  feudalism  in  both  tenure  and  government  was,  so  far  as  it  existed 
in  England,  brought  fbU-grown  from  France,  it  is  not  necessary  here  to 
txftoe  ia  detail  its  growth  in  its  native  country.  But  it  is  important  to  note 
the  dbange  in  the  opinion  of  scholars  on  the  subject,  which  has  resulted 
fiom  the  recent  investigations  of  Gennan  writers.  The  view  accepted  in 
the  last  century  on  the  authority  of  Montesquieu,  and  generally  maintain^ 
by  the  French  writers,  is  that  the  conquests  of  the  Frauks  were  made  by 
independent  nobles,  who  had*  a  powerful  comitatus,  and  that  the  lands  so 
aoi|mred  were  divided  amongst  the  oomites,  each  of  whom  was  boand  by 
a  necial  oath  of  fidelity  to  his  lord,  and  held  his  land  by  the  obligation  of 
omtarr  service.  Eichhom,  accepting  this  tbeoiy,  distinguished  the  divisions 
of  iemtory  made  before  Clevis,  'on  the  principle  of  free  allotment,  from 
those  made  by  that  king  and  his  succes^iors,  on  a  feudal  principle :  the 
redpients  of  the  latter  grants  were,  supposed  to  be  the  leudtft  and  amongst 
the  leudee  a  narrower  daaa  of  oomites  bore  the  name  of  arUrustioru. .  The 
Merovingian  kingdom  w£m,  on  this  hjrpothesis,  a  state  built  up.  on  vas- 
salage :  the  bond  of  unity  being  the  connexion  <^  classes  in  subordination 
to  one  another,  not  the  common  and  immediate  subjection  to  a  sovereign 

'fforemment  This  theory  has  been  entirely  refuted  by  Waitz,  whose 
Mihority  has  been,  in  this  work,  regarded  as  conclusive  as  to  the-  ancient 
German  sysiem.  It  was  no  irregular  unorganised  fabric,  but  a  complete 
nental  system.  Its  conquests  were  the  work  of  the  natioi]%mpving 
«  order ;  the  comitatus  was  not  the  bond  of  cohesion ;  the  leudes 
not  c(»nites :  all  the  people  were  bound  to  be  faithful  to  the  king; 
e  ffift  of  an  estate  by  the  king  involved  no  defined  obligation  of  service; 
all  the  nation  was  alike  bound  to  militaiy  service ;  the  only  oomites  were 
the  antrustions,  and  these  were  few  in  number ;   the  basis  of  the  Mero- 
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Condition     has  reached  at  the  Norman  Conquest,  it  may  be  described  as  a 

offeudaliign  ,^  .,  -.7.,  ,i  >..  «,» 

uttiietime    complete  organisation  of  society  through  the  medmm  of  lano. 

Nonnftn       tenure,  in  which  from  the  king  down  to  the  lowest  landowner 
°^  all  are  bound  tosrether  by  obligation  of  service  and  defence  :  the 

lord  to  protect  his  vassal,  the  vassal  to  do  service  to  his  loi 
the  defence  and  service  being  based  on  and  regulated  by 
nature  and  extent  of  the  land  held  by  the  one  of  the  other.  In 
those  states  which  have  reached  the  territorial  stage  of  develop* 
ment,  the  rights  of  defence  and  service  are  suppleil&ented  by  the 
right  of  jurisdiction.  The  lord  judges  as  well  as  defends  his 
vassal ;  the  vassal  does  suit  as  well  as  service  to  his  lord.  In 
states  Id  which  feudal  government  has  reached  its  utmost  growth, 
the  political,  financial,  judicial,  every  branch  of  public  ad- 
ministration, is  regulated  by  the  same  conditions.  The  central 
authority  is  a  mere  shadow  of  a  name. 

This  institution  had  grown  up  from  two  great  sources — the 
beneficium,  and  the  practice  of  commendation, — and  had  been 
specially  fostered  on  Qallic  soil  by  the  existence  of  a  subject 
population  which  admitted  of  any  amoupt  of  extensiop  in  tiie 
methods  of  dependence.  The  beneficiary  system^  originated 
partly  in  gifts  of  land  made  by  the  kings  out  of  their  own 
estates  to  their  kinsmen  and  servants,  with  a  special  under- 


yingian  polity  was  not  the  relation  df  ^prd  and  yassal,  but  that  of  the  sub- 
ject to  the  sovereign.  The  arguments  of  Roth  (Geschichte  des  BenefioUK 
weeens,  and  Feudalitat  und  Unterthanye|fband)  so  fskr  coincide  with  those  of 
Waitz ;  and  tiie  work  of  Sohm  (Altdeutsohe  Beichs-  und  Gerichtsyerfitt- 
sung)  completes  the  overthrow  of  th*  old  theory  by  reconstructing  in  a 
very  remarkable  manner  the  old  (German  system  in  Saltan  and  Merovingian 
times.  It  remains  now  to  account  for  the  growth  of  the  feudal  system. 
This  is  done  by  Waitz  on  the  theory  of  a  conjiinction  and  interpenetratio^ 
of  the  beneficial  system  and  the  vassal  relationftoth  being  fostered  by  the 
growth  of  inuuunities  ;  and  this  is  the  view  adopted  in  the  text.  Both, 
however,  ffoes  farther,  connecting  the  antrustionship  with  the  vassal  re- 
lation, and  making  the  former  a  link  between  the  primitive  oomitatus  and 
later  feudalism.  The  infeudation  of  benefices  and  transfer  of  magisterial 
jurisdictions  to  the  landowners  (the  seigniorial  system),  he  traces  not  to 
any  general  movement  in  society,  but  to  the  violent  innovation  of  the  early 
Karoling  period,  which  itself  resulted  from  the  great  secularisations  of  the 
eighth  century.  Waitz's  theory  is  maintained  as  against  Both,  in  the 
points  in  whicn  the  two  writers  differ,  in  the  last  edition  of  his  invaluable 
work.  Bee  also  Bichter,  Annalen  der  Deutschen  Geschichte,  pp.  108-1  ii. 
*  Waitz,  D.  V.  G.  ii.  226-358. 
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lakiog  to  be  £fulbful  ^ ;  partly  in  the  sorrender  by  landowners 
of  tbeir  estates  to  churches  or  powerful  men,  to  be  received  back 
again'  and  held  by  them  as  tenants  for  rent  or  service.  By  the 
latter  arrangement  the  weaker  man  obtained  the  protection  of 
tte  stronger,  and  he  who  felt  himself  insecure  placed  his  title 
mder  the  defence  of  the  churdi.  By  the  practice  of  commend-  Commend- 
atioQ*,  on  the  other  hand,  the  inferior  put  himself  under  the  per* 
sonal  care  of  a  lord,  but  without  altering  his  title  or  divesting 
himself  of  his  right  to  his  estate ;  he  became  a  vassal '  and  did 
homage.     The  placing  of  his  hands  between  those  of  his  lord 

*  was  the  typical  act  by  which  the  connexion  was  formed.     And 

*  the  oath  of  f^dty  was  taken  at  the  same  time.   The  union  of  the 
beneficiary  tie  with  that  of  commendation  completed  the  idea  of 
feudal  obligation  ;  the  two-fold  hold  on  the  land,  that  of  the  lord  Twofold 
and  tiiat  of  the  vassal,  was  supplemented  by  the  two-fold  en-  vassaiaf^e. 
gagement,  that  of  the  lord  to  defend,  and  that  of  the  vassal  to 

be  fiuthfuL     A  third  ingredient  was  supplied  by  the  grants  of  Grants  of 
' ity  by  which  in  the  Fnaik  empire,  as  in  England,  the 


poaeeasion  of  land  was  united  with  the  right  of  judicature  r^the 
dwdkiB  on  a  feudal  property  were  placed  under  the  tribunal 
of  die  lord,  and  the  rights  which  had  belonged  to  the  nation  or 
to  ita  diosen  head  were  devolved  upon  the  receiver  of  a  fief  ^. 
Hie  rapid  spread  of  the  system  thus  originated,  and  the  assimi- 
lation of  all  other  tenures  to  it,  aiay  be  regarded  as  the  work  of 

^  Not  a  promise  g€  definite  servioe  but  a  pledge  to  continue  faithful  in  the 
fidttdaet  ID  consideration  of  whidi  tiie  reward  is  given,  Waitz,  D.  V.  O.  li.  351 . 
8faelr  a  Condition  of  oonise  preserve<f  to  the  giver  a  hold  on  or  interest  in  the 
boid,  through'  which  he  was  able  to  enforce  fidelity.  Se6  also  Both,  Bene- 
fteiahreeen,  p.  5S5 ;  who  points  out  that  even  .when  the  possessors  of  great 
beoefioes  oonuoended  thcmeelres  to  the  kings,  they  did  not  in  the  days  of 
Cbaries  the  Bald  fidl  into  The  class  of*  vassals;  *episoopi,  abbates,  comites 
ei  I  Willi  dondnici . .  .  benefioia  habentes  Carolo  se  conunendaverunt,  et 
fidelitatem  sacramento  dnnavenml/  Ann.  Bertin,  A«D.  837.  But  this  was 
»  pcfiod  of  transition,  and  if  they  did  not  become  vassals  in  name,  they 
entered  into  a  relation  which  differed  Y^y  little  from  later  vassalage. 

•  Waits,  D.  y,  G.  iL  358-262. 

'  Tassus  in  the  Merovingiui  period  was  used,  according  to  Both,  in- 
variably for  an  imfree  person ;  in  the  Karolingian  period  for  a  fireeman 
eonmendlMi,  or,  as  he  states  it,  placed  in  the  relation  of  comitatus*  to  a 
lord;  Bcneficialwesen,  p.  367.  Waitz,  as  has  been  repeatedly  mentioned, 
MJeets  ^e  idea  of  oonnectmg  the  comitatua  with  commendation^ 

*  Waiti.  D.  V.  G.  it  634-645 ;  iv.  343-373. 
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the  tenth  century ;  but  as  early  as  a.d.  877  Charles  the  Bald 
recognised  the  hereditary  character  of  all  benefices  ^ ;  and  &oni 
that  year  the  growth  of  strictly  feudal  junsprudence  may  be  held 
to  date. 

The  systera  testifies  to  the  country  and  causes  of  its  birth. 
The  benefidum  is  partly  of  Roman,  partly  of  German  origin : 
in  the  Roman  system  the  usufruct,  the  occupation  of  land  be- 
longing to  another  person,  involved  no  diminution  of  status^; 
in  the  Germanic  system  he  who  tilled  land  that  was  not  his  own 
was  imperfectly  free  :  the  reduction  of  a  large  Roman  population 
to  dependence  placed  the  two  classes  on  a  level,  and  conduced  to 
the  wide  extension  of  the  institution.  Commendation  on  the  other 
hand  may  have  had  a  Gtdlic  or  Celtic  origin  ^  and  an  analogy 
only  with  the  Roman  clientship.  The  German  comitatus,  which 
seems  to  have  ultimately  merged  its  existence  in  one  oi^  other 
of  these  developments,  is  of  course  to  be  carefully  distinguished 
in  its  origin  from  them.  The  tie  of  the  benefice  or  of  commend- 
ation could  be  formed  between  any  two  persons  whatever ;  none 
iraportanoe  but  the  king  could  have  antrustions.    But  the  comitatus  of  Anglo- 

of  the  Anglo-  «  ,  .  . 

Saxon  form  Saxou  mstorv  preserved,  as  we  have  seen,  a  more  distinct  exist- 
of  comitatus.  .  - 

ence  \  and  this  perhaps  was  one  of  the  causes  that  distinguished 

the  later  Anglo-Saxon  system  most  definitely  from  the  feudalism 

of  the  Frank  empire. 

The  process  by  which  the  machinery  of  government  became 

feudalised,  although  rapid,  was  gradual.     The  weakness  of  the 

Karoling  kings  *  and  emperors  gave  room  for  the  speedy  develop- 


^  The  practice  had  been  growing  up  for  a  long  period,  and  the  clause  of 
the  Capitulary  of  Kiersi  is  rather  a  recognition  of  a  preetimptive  right  than 
an  authoritative  enunciation  of  a  principle.  See  on  it  Both,  Seneficialweseo, 
p.  430  ;  Waitz,  D.  V.  G.  iv.  693.  The  hereditary  usage  was  not  yet  uni- 
versal, nor  did  this  recognition  make  it  so;  the  emperor  simply  makes 
provision  as  to  what  is  to  be  done  by  his  son  during  his  absence,  in  case  of 
the  death  of  a  count  or  other  holder  of  a  benefice.  It  is,  however,  a  clear 
proof  of  the  generality  of  the  usage.     See  Baluze,  11.  179. 

«  See  Waits,  D.  V.  G.  ii.  225,  234. 

'  Ibid.  iv.  199.  The  arguments  in  fi^vour  of  this  theory  rest  on  B^reton 
usages. 

*  See  above,  p.  153. 

'  The  tendency  had  begun  to  work  during  the  Merovingian  period.  It  was 
a  regulation  of  CHothair  IT,  that  the  count  must  be  a  native  of  the  province 
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roent  of  disruptive  tendencies  in  a  territory  so  extensive  and  so  ^{J^'^^^^ 
little  consolidated.  The  duchies  and^  coiinties  of  the  eighth  and  into  the  ma- 
ninth  centuries  were  still  official  magistracies,  the  holders  of  government. 
which  discharged  the  functions  of  imperial  judges  or  generals. 
8Qdi  officers  were  of  course  men  whom  the  kings  could  trust, 
m  most  cases  Franks,  courtiers  or  kinsmen,  who  at  an  earlier 
dite  would  have  been  comites  or  arUrustions,  and  who  were  pro- 
Tided  for  by  feudal  benefices.  The  official  magistracy  had  in 
itself  tho,  tendency  to  become  hereditary,  and  when  the  benefice 
iras  recognised  as  heritable,  the  provincial  governorship  became 
so  too.  But  the  provincial  governor  had  many  opportunities  of 
improving  his  position,  especially  if  he  could  throw  himself  into 
the  manners  and  aspirations  of  the  people  he  ruled.  By  mar- 
riage or  inheritance  he  might  accumulate  in  his  family  not  only 
the  old  alodial  estates  which,  especially  on  German  soil,  still 
continued  to  subsist,  but  the  traditions  and  local  loyalties  which 

were  connected  with  the  possession  of  them  *.   So  in  a  few  years  Growth  of 

,       ,         ,  feudal  ma- 

the  Frank  macnstrate  could  unite  in  his  own  person  the  bene-  ^nstracies 
«.  ,  ,.  .11  .  -iii^ii*     mtoprovin- 

oeiary  endowment,  the  imperial  deputation,  and  the  neadship  ciai  princi- 

of  the  nation  over  which  he  presided.     And  then  it  was  only  ' 

necessary  for  the  central  power  to  be  a  little  weakened,  and 

the  independence  of  duke  or  count  was  limited  by  his  homage 

tnd  fealty  alone,  that  is  by  obligations  that  depended  on  con- 

acience  only  for  their  fulfilment.     It  is  in  Germany  that  the 

disruptive  tendency  most  distinctly  takes  the  political  form; 

Saxony  and  Bavaria  assert  their  national  independence  under 

•fw  which  he  was  pkced.  Edict.  Clotb.  II,  c.  la ;  Baluze,  i.  i6 ;  Waitz, 
p.  V,  G.  H.  377.  The  intention  was  that  he  shoald  have  a  substantial  stake 
in  the  wdU-being  of  the  province,  such  that  compensation  could  be  exacted 
from  him  in  case  of  misgovemment. 

*  Abundant  proof  of  this  position  will  be  found  in  German  history.  The 
rise  <^  the  successive  families  of  Saxon  dukes,  and  the  whole  history  of 
Bavaria  under  the  Saxon  emperors,  fiimish  illustrations.  The  Saxon  dukes 
of  Bavaria  carry  out  the  Bavarian  policy  in  opposition  to  their  near  kinsmen 
on  the  imperial  throne.  The  growth  of  the  Swabian  Welfe  into  perfect 
klentiiScatioo  with  the  Saxons  whom  they  governed  affords  another  striking 
instance.  In  a  less  d^^ree,  but  still  to  some  extent,  this  was  the  case  in 
Fnooe  also ;  but  the  GsSlic  populations  had  lost  before  the  Karoling  period 
nost  of  their  national  aspirations ;  nor  did  the  Frank  governors  identify 
themselves  at  any  time  with  the  people.  Hence  the  great  difference  in 
toonLreeahs  between  French  and  German  feudalism. 


/  ^. 
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Swabian  and  Saxou  dukes  who  have  identified  the  interests  o 
their  subjects  with  their  own.    In  France,  where  the  ancient  tribct 
divisions  had  been  long  obsolete,  and  where  the  existence  of  tli« 
alod  involved  little  or  no  feeling  of  loyalty,  the  process  wtt« 
simpler  still ;  the  provincial  rulers  aimed  at  practical  rather  than 
political  sovereignty;    the  people  were  too  weak  to  have  any 
aspirations  at  all :  the  disruption  was  due  more  to  the  abeyance 
of  central  attraction  than  to  any  centrifugal  force  existing  in 
the  provinces.   But  the  result  was  the  same ;  feudal  govemmexity 
a  graduated  system  of  jurisdiction  based  on  land  tenure,    in 
f fwhich  every  lord  judge^  taxed,  and  commanded  the  class  next 
below  him,  in  which  abject  slavery  formed  the  lowest,  and  irre- 
sponsible tyranny  the  highest  grade,   in  which  private  war, 
private  coinage,  private  prisons,  took  the  place  of  the  imperial 
institutions  of  government.. , 
hHii^^        94.  This  was  the  social   systan   which  William   the   Con- 
^f  ti"'^^^   queror  and  his  barons  had  been  accustomed  to  see  at  work  in 
tftat^h^    France.     One  part  of  it,  the  feudal  tenure  of  land  was  perhaps 
haroiis.        the  Only  description  of  tenure  which  they  could  understand ; 
the  king  was  the  original  lord,  and  every  title  issued  mediately 
or  immediately  from  him.     The  other  part,  the  governmental 
system  of  feud^ism,  was  the  point  on  which  sooner  or  later 
the  duke  and  his  barons  were  sure  to  difier;  already  the  in- 
compatibility of  the  system  with  the  existence  of  the  strong 
central  power  had  been  exemplified  in  Normandy ;  the  strength 
of  the  dukes  had  been  tasked  to  maintain  their  hold  on  the 
castles  and  to  enforce  their  own  high  justice  :  much  more  diffi- 
cult would  England  be  to  retain  in  Norman  hands  if  the  new 
king  allowed  himself  to  be  fettered  by  the  French  system.     On 
the  other  hand  the  Norman  barons  would  fain  rise  a  step  in 
the  social  scale  answering  to  that  by  which  their  duke  had 
become  a  king;   and  they  aspired  to  the  same  independence 
which  they  had  seen  enjoyed  by  the  counts  of  Southern  and 
Eastern  Fnmce.     Nor  was  the  aspiration  on  their  part  alto- 
gether unreasonable ;   they  had  joined  in  the  ConqueSt  rather 
as  sharers  in  the  great  adventure  than  as  mere  vassals  of  the 
duke  whose  birth  they  despised  as  much  as  they  feared  his 
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•tranirth^     William,  however,  was  wise  and  wary  as  well  asPeucbate- 

„  "7,       ,      .  ., ,  -  .1       nureofland 

8tox>iiiF.  Hence  whilst  by  the  insenBible  process  of  custom,  or  rather  reoeived 

1*  .ii.1^  i»ii  xi  1     without 

by  the  mare  assumption  that  readal  tenure  of  land  was  the  only  feudal  prm- 

lawfiil  and  reasonable  one,  the  Frankish  system  of  tenure  was  Terament/ 

tnbstitated  for  the  Anglo-Saxon,  the  organisation  of  goTem- 

raent  on  the  same  basis  was  not  equally  a  matter  of  course. 

The  Conqueror  himself  was  too  strong  to  suffer  tiiat  organisation 

to  become  formidable  in  his  reign,  but  neither  the  brutal  force  of 

William  Bufus,  nor  the  heavy  and  equal  pressure  of  the  govem- 

ment  of  Henry  I,  could  extinguish  the  tendency  towards  it     It 

was  only  alter  it  had  under  Stephen  broken  out  into  anarchy  and 

pjuni!^  the  whole  nation  in  long  misery,  when  the  great  houses 

founded  by  the  barons  of  the  Conquest  had  suffered  forfeiture 

or  extinction,  when  the  Normans  had  become  Englishmen  under 

the  l^;al  and  constitutional  reforms  of  Henry  II,  that  tiie  royal 

aotfaority  in  close  alliance  with  the  nation  was  enabled  to  put 

an  end  to  the  evil 

95.  William  the  Conqueror  claimed  the  crown  of  England  as 

the  chosen  h^  of  Edward  the  Confessor  \  It  was  a  claim  which 

^  On  the  descent  of  the  great  barons  of  Normandy  see  above,  p.  349, 
nete  3.  Ordericus  Yitalis  niunes  the  ohiefe  who  joined  in  the  deliberation  of 
liUebonne  preparatoiy  to  the  expedition  to  England  ;  the  Counts  Richard 
of  Svreux*  Robert  of  Eo,  Bobert  of  Mortain,  Ralph  de  Condies,  son  of  the 
sUadard-bearer  of  Normandy,  William  Fitz  Osbem  the  steward,  William 
de  Warenne  and  Hugh  the  butler ;  Hugh  de  Grantmesnil  and  Roger  de 
Mowbray,  Ro^er  de  Beaumont  and  Roger  de  Montgomeri,  Baldwin  and 
Biohard  sons  of  Count  Gilbert  of  Brionne.  lib.  iii  c.  11.  At  the  battle  of 
Haatmgs,  besides  most  of  these,  he  mentions  (it.  c.  14)  Count  Eustace  of 
Boulogne,  Aimer  Viaconnt  of  Thouars,  Hugh  de  Montfort  the  constable, 
and  ^  alter  Gifi^rd.  The  curious,  but  questionable,  list  of  the  contributions 
to  the  fleet  by  the  allied  barons,  is  briefly  this  ; — William  Fitz  Osbern  the 
steward  furnished  60  ships ;  Hugh,  afterwards  earl  of  Chester,  60 ;  Hugh 
de  Montfort  the  constable,  50  ships  and  60  knights;  Bemi,  afterwards 
bisbop  of  Lincoln,  a  ship  with  20  knights ;  Nicholas,  abbot  of  S.  Ouen, 
to  riirpe  and  100  knights ;  Count  Robert  of  £u,  60  ships  ;  Fulk  the  lame,  40 ; 
Germla  the  steward,  40 ;  Count  William  of  Evreux,  80 ;  Roger  of  Mont* 
gconery,  60 ;  R<^^  of  Beaumont,  60 ;  Bishop  Odo,  100 ;  Robert  of  Mor- 
tain«  110 ;  Walter  Giffiird,  30  and  100  knights.  Lyttleton,  Hist,  of  Henry  II, 
▼oL  i.  p.  593.  These  lists  are  useful  as  helps  in  traoinff  the  gradual  extinc- 
tion of  the  Conqnest  fiuniliee  during  the  struggles  of  the  Norman  reigns. 

•  Freeman,  Ncmcto.  Conq.  ii.  169;  Ord.  Vit.  iii.  11 ;  Chron.  de  Bello, 
p.  a.  The  Durham  charters  in  which  the  king  states  that  he  is  *Rex 
ABKlonim  hereditario  jure  fiiotus'  are  forgeries.  See  Greenwell,  Feodaiy 
of  Durham,  pp.  Ixvii,  Ixxii.  See  also  p.  Ixxxii.  The  king  himself  on  his 
daathbed  declared  tiiat  he  had  won  the  crown  by  the  grace  of  God,  not  by 
bereditaiy  right.    Ord,  Vit.  Tii  15.    See  Gneist,  Verwaltungsr.,  i.  11 1. 
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WiUiam       the  English  did  not  admit,  and  of  which  the  Normans  them- 
H8  an  Eng-    selves  saw  the  fallacy,  but  which  he  himself  consistently  main- 
tained and  did  his  best  to  justify.     In  that  claim  he  saw  not 
only  the  justification  of  the  conquest  in  the  eyes  of  the  Church, 
but  his  great  safeguard  against  the  jealous  and  aggressive  host 
by  whose  aid  he  had  realised  it.    Accordingly,  immediately  after 
the  battle  of  Hastings  he  proceeded  to  seek  the  national  recog- 
nition.    He  obtained  it  from  the  divided  and  dismayed  witan 
with  no  great  trouble,  and  was  crowned  by  the  archbishop  of 
York,  the  most  influential  and  patriotic  amongst  them,  binding 
.  himself  by  the  constitutional  promises  of  justice  and  good  laws. 
Hisoorona-  Standing  before  the  altar  at  Westminster,  *in  the  presence  of 
mont.  the    clergy  and  people  he   promised  with   an  oath  that    be 

would  defend  Qod's  holy  churches  and  their  rulers,  that  he 
would  moreover  rule  the  whole  people  subject  to  him  with 
righteousness  and  royal  providence,  would  enact  and  hold  feist 
right  law,  utterly  forbid  rapine  and  unrighteous  judgments*.' 
The  form  of  election  and  acceptance  was  regularly  observed  and 
the  legal  position  of  the  new  king  completed  before  he  went 
forth  to  finish  the  conquer. 
No  general        Had  it  not  been  for  this  the  Norman  host  might  have  fieurly 

clivisioQ  of  o  .f 

landfl.  claimed  a  division  of  the  land  such  as  the  Danes  had  made 

in  the  ninth  century  *.  But  to  the  people  who  had  recognised 
William  it  was  but  just  that  the  chance  should  be  given  them  of 
retaining  what  was  their  own.  Accordingly,  when  the  lands  of 
all  those  who  had  fought  for  Harold  were  confiscated  ^  those 
who  were  willing  to  acknowledge  William  were  allowed  to  re- 


*  Flor.  Wig.  A  J).  1066,  W.  Pictav.  (ed.  Maseres,  p.  145).  See  Freeman, 
Norm.  Conq.  iii.  559.  No  doubt  the  coronation  service  used  was  that  which 
had  been  employed  in  the  case  of  Ethelred,  and  the  words  of  Florence  re- 
present the  coronation  engagement :  *  Sanctas  Dei  ecclefdas  ac  rectores 
fllarum  defendere,  necnon  et  cunctum  populnm  sibi  subjectum  juste  et 
r^ali  providentia  regere,  r^etam  legem  statuere  et  tenere,  rapinas  injos- 
taque  judicia  penitus  interdieere.'    ^e  above  pp.  147,  148. 

'  See  above  p.  72. 

'  *  The  evidence  that  we  have  leads  us  to  believe  that  the  whole  of  the 
lands  of  those  men,  dead  or  living,  who  had  fought  at  Senlac,  was  at  once 
dealt  with  as  land  forfeited  to  the  king.*  Freeman,  .Norm.  Conq.  iv.  34. 
The  evidence  consists  of  references  to  these  confiscations  in  the  Domesday 
survey.    See  too  Dialogus  de  Sl^ccario^  i.  c.  10. 
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deem  iheurs,  either  paying  money  at  once  or  giving  hostages  for  Redemption 
the  payment^.     That  under  this  redemption  lay  tbe  idea  of  a 
new  title  to*the  lands  redeemed  may  be  regarded  as  questionable. 
Tbe  feudal  lawyer  might  take  one  view,  and  the  plundered  pro- 
prietor another.    But  if  charters  of  confirmation  or  regrant  were 
generally  issued  on  the  occasion  to  those  who  were  willing  to 
redeem,  there  can  be  no  doubt  that  as  soon  as  the  feudal  law 
giined  general  acceptance,  these  would  be  regarded  as  conveying 
a  feudal  title.     What  to  the  English  might  be  a  mere  payment 
oifyrdwite  or  composition  for  a  recognised  offence,  might  to  the 
NiRmans  seem  equivalent  to  forfeiture  and  restoration.     But 
kowever  this  was,  the  process  of  confiscation  and  redistribution 
(»f  lands  under  the  new  title  began  from  the  moment  of  the 
coronation.     The  next  few  years,  occupied  in  the  reduction  of  l>iTi8ibie 
Western  and  Northern  England,  added  largely  to  the  stock  of  increased 
dirifdble  estates.     The  tyranny  of  Odo  of  Bayeux  and  William  struggle 
Fiti  Osbem  provoked  attempts  at  rebellion  in  a.d.  1067 ;  the  ^qfoeror. 
stand  made  by  the  house  of  Godwin  in  Devonshire  in  a.d.  1068; 
the  attempts  of  Mercia  and  Northumbria  to  shake  off  the  Nor- 
mans in  A.D.  1069  and  1070 ;  the  last  struggle  for  independence 
in  jLD.  1 07 1  in  which  $dwin  and  Morcar  finally  fell ;  the  con- 
spiracy of  the  Norman  earls  in  a.d.  1074  in  consequence  of  which  « 
Waltheof  perished,  all  tended  to  the  same  result.     After  each 
efibrt  the  royal  hand  was  laid  on  more  heavily :  more  and  more     ^ 
land  changed  owners,  and  with  the  change  of  owners  the  title  Change  of 
changed. /(The  complicated  and  unintelligible  irregularities  of  lowed  with 
the  Anglo- Saxon  tenures  were  exchanged  for  the  simple  and  owner, 
oniform   feudal  theory.)  The  fifteen  hundred  tenants-in-chief 
of  Domesday  take  the  place   of  th^  countless  landowners  of 
king  Edward's  time :  and  the  loose  unsystematic  arrangements 
which  had  grown  up  in  the  confusion  of  title,  tenure  and  juris- 
diction, were  replaced  by  systematic  custom.     The  change  was 
effected  without  any  l^islative  act,  simply  by  the  process  of 
transfer  under  circumstances  in  which  simplicity  and  uniformity 

^  *  ChroD.  Sax.  A.D.  1066  :  *  And  00m  to  Westmynstre.  and  Ealdred  arce- 
biaceop  hine  to  cynge  gehalgode.  and  menn  guidon  him  gyld.  and  gislas 
sealdon.  and  sythtliiai heoraland bohtan.' 
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AnhniifttiQii  were  an  absolate  necessity.  It  was  not  the  change  from  alodial 
tJR>e  feudal  to  feudal  fo  much  as  from  confusion  to  order.  The  actual 
amount  of  dispossession  was  no  doubt  greatest  in.  the  higher 
ranks ;  the  smaller  owners  may  to  a  large  extent  have  remained 
in  a  mediatised  position  on  their  estates ;  but  even  Domeadaj 
with  all  its  fulness  and  accuracy  cannot  be  supposed  to  enu- 
merate all  the  changes  of  the  twenty  eventful  years  that 
followed  the  battle  of  Hastings.  It  is  enough  for  our  pxu-po«e 
to  ascertain  that  a  universal  assimilation  of  title  followed  the 
general  changes  of  ownership.  The  king  of  Domesday  is  the 
supreme  landlord ;  all  the  land  of  the  nation,  the  old  folkland, 
has  become  the  king's ;  and  all  private  land  is  held  mediately 
or  immediately  of  him  ;  all  holders  are  bound  to  their  lords  by 
homage  and  fealty,  either  actually  demanded  or  understood  to  he 
demandable,  in  every  case  of  transfer  by  inheritance  or  otherwise. 
BesultA.  96.  The  result  of  this  process  is  partly  legal  and  partly  con- 

stitutional or  political  The  legal  result  is  the  introduction  of 
an  elaborate  syst^n  of  customs,  tenures,  rights,  duties,  profits 
and  jurisdictions.  The  constitutional  result  is  the  creation  of 
several  intermediate  links  between  the  body  of  the  nation  and 
the  king,  in  the  place  of  or  side  by  side  with  the  duty  of 
« allegiance. 
Lefi^i  On  the  former  of  these  points  we  have  very  insufficient  data  i 

Beqamt  on  for  we  are  quite  in  the  dark  as  to  the  development  of  feudal 
of  tetiar?*  law  in  Normandy  before  the  invasion,  and  may  be  reasonably 
inclined  to  refer  some  at  least  of  the! peculiarities  of  Engiish 
feudal  law  to  the  leaven  of  the  systeni  which  it  superseded^. 
Nor  is  it  easy  to  reduce  the  drganisatiou  described  in  Domesdi^ 
to  strict  conformity  with  feudal  law  as  it  appears  later,  especially 
with  the  general  prevalence  of  military  tenure.  The  growth  of 
knighthood  is  a  subject  on  which  the  greatest  obscurity  prevails ; 
and  the  most  probable  explanation  of  its  existence  in  England, 
the  theory  that  it  is  a  translation  into  Norman  forms  of  the 
thegnage  of  the  Anglo-Saxon  law,  can  only  be  stated  as  probable. 
Between  the  picture  drawn  in  Domes(py  and  the  state  of  afiflEdrs 
which  the  charter  of  Henry  I  was  designed  to  remedy,  there  is 
'  See  more  on  this  question  in  Chapter  XL 
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a  difference  which  the  short  interval  of  time  will  not  account  for,  Deveiop- 
and  which  testifies  to  the  action  of  some  skilful  organising  hand  tween  losa; 
working  with  neither  justice  nor  mercy,  hardening  and  sharpen- 
ing all  lines  and  points  to  the  perfecting  of  strong  government. 

It  is  unnecessary  to  recapitulate  here  all  the  points  in  which 
the  Anglo-Saxon  institutions  were  already  approaching  the 
feudal  model ;  it  may  be  assumed  that  the  actual  obligation  of 

military  service  was  much  the  same  in  both  systems,  and  that  Sesem- 

,  -,,,.,  ,  1.I..1  1  blanoeof  the 

even  the  amount  of  land  which  was  bound  to  furnish  a  mounted  thegm  and 

warrior  was  the  same,  however  the  conformity  may  have  been 

produced  ^     The  heriot  of  the  English  earl  or  thegn  was  in 

close   resemblance  with   the  relief  of  the   Norman  count  or 

knight.     But  however  close  the  resemblance,  something  was 

now  added  that  made  the  two  identical.     The  change  of  the 

heriot  to  the  relief  implies  a  suspension  of  ownership,  and 

carries  with  it  the  custom  of  livery  of  seisin.      The  heriot  Difference 

was  the  payment  of  a  debt  from  the  dead  man  to  his  lord ' ;  relief. 

his  son  succeeded  him  by  alodial  right.     The  relief  was  paid) 

by  the  heir  before  he  could  obtain  his  father's  lands;  between 

the  death  of  the  father  and  livery  of  seisin  to  the  son  the  right 

of  the  overiord  had  entered,  the  ownership  was  to  a  certain 

extent  resumed,  and  the  succession  of  the  heir  took  somewhat 

of  the  character  of  a  new  grant     The  right  of  wardship  also 

became  in  the  same  way  a  re-entry  by  the  lord  on  the  profits  of 

the  estate  of  the  minor,  instead  of  being  as  before  a  protection, 

by  the  head  of  the  kin,  of  the  indefeasible  rights  of  the  heir, 

which  it  was  the  duty  of  the  whole  community  to  maintain. 

There  can  be  no  doubt  that  the  militaiy  tenure,  the  most  pro-  Military 

minent  feature  of  historical  feudalism,  was  itself  introduced  by  di^i?  mtm 

the  same  gradual  process  which  we  have  assumed  in  the  case  of 

the  feudal  usages  in  general.  We  have  no  light  on  the  point  from 

any  original  grant  made  by  the  Conqueror  to  a  lay  follower ;  but, 

judging  by  the  grants  made  to  the  churches,  we  cannot  suppose 

it  probable  that  such  gifts  were  made  on  any  expressed  condition,   • 

or  accepted  with  a  distinct  pledge  to  provide  a  certain  contingent 

of  knights  for  the  king's  service.  The  obligation  of  national  defence 

*  Above,  pp.  117,  155, 191.  »  Ibid.  pp.  24,  157. 
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was  incumbent  as  of  old  on  ell  landowners,  and  the  customary 
service  of  one  fully-armed  man  for  eiich  five  hides  was  probably 
the  rate  at  which  the  newly  endowed  follower  of  the  king  would 
be  expected  to  discharge  his  duty.  The  wording  of  the  Domes- 
day survey  does  not  imply  that  in  this  respect  the  new  military 
service  differed  from  the  old :  the  land  is  marked  out  not  into 
knights'  fees  but  into  hides,  and  the  number  of  kn^hts  to  be 
furnished  by  a  particular  feudatory  would  be  ascertained  by  in- 
quiring the  number  of  hides  that  he  held>  without  apportioning 
the  particular  acres  that  were  to  support  the  particular  knight. 
It  would  undoubtedly  be  on  the  estates  of  the  lay  vassi^  that 
a  more  definite  usage  would  first  be  adopted,  and  knights  bound 
by  feudal  obligations  |ko  their  lords  receive  a  definite  estate  from 
them.  Our  earliest  information,  however  on  this  as  on  most 
points  of  tenure  is  derived  from  the  notices  of  ecclesiasti<^ 
practice.  Lanfranc,  we  are  told,  turned  the  drengs,  the  rent- 
paying  tenants  of  his  archiepiscopal  estates^  into  knights  for 
the  defence  of  the  country  ^ :  he  enfeoffed  a  certain  number  of 
knights  who  performed  the  military  service  due  from  the  archi- 
epbcopal  barony.  This  had  been  done  ^before  the  Domesday 
survey ',  and  almost  necessarily  implies  that  a  like  measure  had 
)asehiK6nt:  been  taken  by  the  lay  vassals.  Lanfranc  likewise  maintained 
ten  knights  to  answer  for  the  military  service  due  from  the 
convent  of  Christ  Church,  which  mcule  over  to  him,  in  ccm- 
sideration  of  the  relief,  land  worth  two  hundred  pounds  annualhp'. 
The  value  of  the  knight's  fee  must  already  have  been  fiised  at 
twenty  pounds  a  year.  In  the  reign  of  William  Rufiis  the  abbot 
of  Ramsey  obtained  a  charter  which  exempted  his  monastery  frtun 
the  service  of  ten  knights  due  from  it  on  festivals,  substituting 

'  Epp.  Cantnar.  p.  235.  Elton's  Tenures  of  Kent,  pp.  68,  69.  *  Sed  et 
haeo  attestantuT  acripta  vetustissiuia,  quae  lingua  Anglonun  IcMi-hoka,  id 
est,  terrarum  libros  vocat.  Quia  vero  non  erant  adhuc  tempore  regis 
Willelmi  milites  in  Anglia,  sed  threnges,  praecepit  rex  ut  de  eis  militcB 
fierent  ad  terram  defendendam.  Fecit  autem  Lanfrancos  threngos  sooe 
milites  ;  monachi  vero  id  non  feoerunt  sed  de  portione  sua  da(:ent*s  libratas 
terrae  dederunt  archiepiscopo,  ut  per  milites  suos  terras  eorum  defenderet 
et  onmia  negotia  eorum  apud  curiam  Bomaniun  suis  expensia  ezpodirai. 
undo  adhuc  in  iota  terra  monacborum  nuUus  miles  est,  aed  in  tem^ 
archiepiscopi.'  As  late  as  i  aoi  the  archbishop  obtained  a  cbArter  ibr  the 
same  purpose ;  Houard,  Anc  Loix,  ii.  353. 

*  Domesday,  i.  foL  3. 
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the  obligation  to  fomisb  three  knights  to  perform  service  on  the 
north  of  the  Thames  ^ :  a  proof  that  the  lands  of  that  honse  had 
not  yet  been  divided  into  knights'  fees.  In  the  next  reign  we 
maj  infer  from  the  favonr  granted  by  the  king  to  the  knights 
who  defend  their  lands  '  per  loricas,'  that  is,  by  the  hauberk,  that 
their  demesne  lands  shall  be  exempt  from  pecuniary  taxation,  that 
the  process  of  definite  infeudation  had  largely  advanced.  But 
it  was  not  even  yet  forced  on  the  clerical  or  monastic  estates.  . 
When  in  11 67  the  abbot  of  Milton  in  Dorset  was  questioned  as  G^ueof 
to  the  number  of  knights'  fees  for  which  he  had  to  account,  he 
replied^,  that  all  the  services  due  from  his  monastery  were  dis- 
charged out  of  the  demesne ;  but  he  added  that  in  the  reign  of 
Henry  I,  during  a  vacancy  in  the  abbacy,  bishop  Roger  of  Salis- 
bury had  enfeoffed  two  knights  out  of  the  abbey  lands  '  ;  he  had 
however  subsequently  reversed  the  act  and  had  r^tored  the 
huuk  whose  tenure  had  been  thus  altered  t<r^eir  original 
condition  of  rent-paying  estate  or  socage.  The  very  term  ^  the  Old  and  m 
new  feoffment'  which  was  applied  to  the  knights'  fees  created 
between  the  death  of  Henry  I  and  the  year  in  which  the  account 
preserved  in  the  Black  Book  of  the  Exchequer  was  taken,  proves 
that  the  process  was  going  on  for  nearly  a  hundred  years  \  and 

'  Banuey  Cartulaiy,  foL  54  b :  in  the  tgih  report  of  the  Deputy  Keeper 
of  the  Records,  app.  p.  45.  Tlie  abbot  in  1 167  replies  to  the  royal  inquiry  as 
to  the  number  of  knights  enfeoffed  in  the  monastic  lands :  '  Homines  faciunt 
iiii  jnilites  in  commnni  ad  sen'itium  domini  regis,  ita  quod  tota  terra 
abbatiae  communicata  est  cum  eis  per  hidas  ad  praedictum  servitium  faci- 
endum.' The  lands  were  not  yet  cut  into  knights'  fees.  Liber  Niger 
Scaccariif  ed.  Heame,  i.  357.  Simihu-ly  the  bishop  of  Durham's  service 
for  his  demesne  land  was  tibat  of  ten  knights,  bvt  it  was  not  cut  up  into 
fees.     Ibid.  309. 

*  Liber  Niger  Scaccarii,  L  75  :  <  Contigit  tamen  aliquando,  eodesia  nostra 
.  ▼acante,  Rogerum  episcopum  Saresberiae  illam  ex  mandate  regis  Henrici 

ari  restri  in  custodiam  annis  quinque  suscepisse.  Tunc  praedictus  epi- 
eoopos  de  quodam  tenemento  quod  tenuit  R.  de  Monasteriis  feodo  censuali, 
scilicet  de  doabus  hidis,  unum  fe&vit  militem.  Postmodo  vero  bonae 
memoriae  R*  praedecessore  meo  constitute  abbate,  per  justitiam  regb 
Henrici  et  conmlio  praefati  episcopi  R.  feoda  praedicta  ad  antiquum  statum 
revocata  sunt ;  et  quos  episcopus  constituit  milites  facti  sunt  censuarii.' 

*  An  objection  to  this  argument  may  be  found  in  a  clause  of  the  so- 
called  Charter  of  the  Conqueror  (LI.  Will.  iii.  §  8),  in  which  the  full-grown 
doctrine  of  military  tenure  is  expressed  thus  :  *  Omnes  oomites  et  bux)ne6 
et  milites  et  servientes,  et  universi  liberi  homines  totius  regni  nostri  prae- 
dieti,  habeant  et  teneant  se  semper  bene  in  armis  et  in  equis  ut  decet  et 
oportet ;  et  sint  semper  prompti  et  bene  parati  ad  servitium  suum  integrum 
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[\^ht8*    f'ihat  tbe  form  in  which  the  knights'  fees  appear  when  caUed 
tofa       on  by  Henry  II  for  scutage  was  most  probably  the  result  of 
^^^  '    '  a  series  of  compositions  by  which  the  great  Tassals  relieved  their 
lands  from  a  general  burden  by  carving  out  particular  estates 
the  holders  of  which  performed  the  services  due  from  the  whole  ; 
it  was  a  matter  of  convenience  and  not  of  tyrannical  pressure. 
mber       The  statement  of  Ordericus  Vitalis  that  the  Conqueror  'dis- 
tribnted  lands  to  his  knights  in  such  fiishion  that  the  kingdom 
of  England  should  have  for  ever  60,000  knights  and  Aimish 
them  at  the  king's  command  according  to  the  occasion^'  must 
be  r^arded  as  one  of  the  many  numerical  exaggerations  of  the 
early  historians.     The  officers  of  the  Exchequer  in  the  twelfth 
century  were  quite  imable    to    fix   the  number   of   existin<^ 
knights'  fees, 
role  as  to     It  cannot  even  be  granted  that  a  definite  area  of  land  waa' 
night's     necessary  to  constitute  a  knight's  fee ;  for  although  at  a  later 
period  and  in  local  computations  we  may  find  four  or  ^^e 
hides  adopted  as  a  basis  of  calculation,  where  the  extent  of 
the  particular  knight's  fee  is  given  exactly,  it  affords  no  ground 
for  such  a  conclusion.     In  the  liber  Niger  we  find  knights'  fees 
of  two  hides  and  a  half',  of  two  hides',  of  four*,  five*,  and  six 
hides'.     Geofirey  Ridel  states  that  his  father  held  184  camcates 
and  a  virgate,  for  which  the  service  of  fifteen  knights  was  due, 
but  that  no  knights'  fees  had  been  carved  out  of  it,  the  obliga- 
tion lying  equally  on  every  carucate ''.     The  archbishop  of  York 

Dobis  explendum  et  peragendum  cum  opus  fiierit,  secundum  quod  nobis 
debent  de  feodis  et  tf  neinentis  suis  de  jure  facere  ;  et  sicut  illis  statuimus  * 
per  commune  consilium  totius  regni  nostri  praedicti,  et  illis  dedimus  et 
ooncessimus  in  feodo  jure  haereditario.'  But  this  cbiurter  is  a  mere  &bii- 
cation,  and  giyes  no  authority  whatever  to  tbe  articles  which  are  not  found 
in  the  earlier  and  simpler  form.  See  Hoveden,  ii.  pref.  pp.  xxxv,  rxxvi. 
If  this  clause  be  genuine,  or  any  part  of  it,  it  must  be  understood  to  refer 
only  to  the  cases  in  which  the  knights'  fees  had  been  actually  apportioned. 
»  Ord.  Vit.  iv.  7.  *  Lib.  Nig.  i.  64.  75.  »  Ibid.  L  75. 

*  Ibid,  i  79.  *  Ibid.  i.  70,  104,  165.  » 

*  Ibid  i.  79 ;  where  one  hide  is  reckoned  as  the  sixth  part  of  a  knight's 
fee  ;  and  also  as  a  fifth  part :  the  difference  being  of  course  accounted  for 
by  the  quality  of  the  Innd,  or  by  the  tenour  of  the  enfooffinent. 

^  Ibid.  i.  a  10:  'NuUus  miliium  de  veteri  illo  fefamento  ieofiitus  Mt 
nominatim  per  feodum  militis  ;  sed  unaquaeque  carrucata  terrae  ad  £Miea- 
dum  milites  zv.  par  est  alii  ad  omnia  scrvitia  £iicienda  et  in  ezercitibus  et 
1q  custodiis  et  ubique.' 
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had  &r  more  knights  than  his  tenure  required  ^   It  is  impossible  The  knight' 
to  avoid  the  conclusion  that  the  extent  of  a  knight's  fee  was  de-  the  fuinuai 
tennined  bj  rent  or  valuation  rather  than  acreage,  and  that  the 
comiDon  quantity  was  really  expressed  in  the  twenty  librates  ^ 
the  twenty  pounds'  worth  of  annual  value  which  until  the  reign 
of  Edward  I  was  the  qualification  for  knighthood  '.     It  is  most 
probable  that  no  regular  account  of  the  knights'  fees  was  ever 
taken  until  they  became  liable  to  taxation,  either  in  the  form  of 
auxiUum  mUUum  under  Henry  I,  or  in  that  of  scutage  under 
his  grandson.     The  facts,  however,  which   are   here   adduced 
prednde  the  possibility  of  referring  this  portion  of  the  feudal 
innovations  to  the  direct  legislation  of  the  Conqueror.     It  may  Question- 
be  r^arded  as  a  secondary  question  whether  the  knighthood  of  kni^ht- 
hflre  referred  to  was  completed  by  the  investiture  with  knightly  knight- 
and  the  honourable  accolade.     The  ceremonial  of  knight- 


hood was  practised  by  the  Normans,  whereas  the  evidence  that 
the  English  had  retained  the  primitive  practice  of  investing 
the  youthful  warrior  is  insufficient:  yet  it  would  be  rash  to 
infer  that  so  early  as  this,  if  indeed  it  ever  was  the  case,  every 
possessor  of  a  knight's  fee  received  formal  initiation  before  be 
assumed  his  spurs.  But  every  such  analogy  would  make  the 
proeess  of  transition  easier  and  prevent  the  necessity  of  any 
general  l^islative  act  of  change. 

It  has  been   maintained  that  a  formal  and  definitive  act,  Feudalisin 

f        -  ,...,        .  Ai4*ii**  *.-r-iii.  not  involved 

forming  the  mitial  pomt  of  the  feudalisation  of  England,  is  to  in  the  oath 
be  found  in  a  clause  of  the  laws,  as  they  are  called,  of  the  William. 
Conqueror ;  which  directs  that  every  free  man  shall  affirm  by 
covenant  and  oath  that  *  he  will  be  faithful  to  King  William 
within  England  and  without,  will  join  him  in  preserving  his 

^  Lib.  Nig.  i.  303 :  *  Solatia,  domine,  quod  super  dominiam  archiepisco- 
pttttti  EbofacenBis  nullam  feodum  est  miHtii,  quoniam  tot  habemus  fefatos 
militea  per  quos  aoqnietavimiui  omne  servitiam  qnod  vobis  debemus,  sicut 
et  pf»eoe88orQs  nostri  feeenint,  et  plures  etiam  habemus  quam  vobis  debe- 
aonis.  Aiiteceew>re8  enim  nostri,  non  pro  necessitate  servitii  quod  deberent, 
sed  quia  oognatis  et  servientibus  suis  proyidere  volebant,  plores  quam  debe- 
bant  regi  feodaverant.' 

*  See  above,  p.  263.  In  the  return  of  Nigel  de  Luvetot  in  the  liber 
N^r,  i.  358,  the  fractions  of  the  knights'  fee  are  calculated  in  solidates, 
or  afaillings'  worths.    See  also  pp.  393,  394. 

*  Select  Charten,  pp.  446,  447.    C£  Gneist,  Yerwalt.  i.  116,  117. 
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tie  general  lands  and  honour  with  all  fidelity,  and  defend  him  against  his 
anceUnot  enemies^.'     But  this  injunction  is  little  more  than  the  demand 
of  the  oath  of  allegiance  which  had  heen  taken  to  the  Anglo- 
Saxon  kings,  and  is  here  required  not  of  every  feudal  dependent 
of  the  king,  but  of  every  freeman  or  freeholder  whatsoever.     In 
that  famous  Council  of  Salisbury  of  A.D.  1086,  which  was  som- 
moned  immediately  after  the  making  of  the  Domesday  survey, 
we  learn  from  the  Chronicle  that  there  came  to  the  king  *  aU  his 
witan,  and  all  the  landholders  of  substance  in  England  whose 
vassals  soever  they  were,  and  they  all  submitted  to  him,  and 
became  his  men  and  swore  oaths  of  allegiance  that  they  would 
he  oath      be  faithful  to  him  against  all  others.'     In  this  act  has  been  seen 
Uisbunr      the  formal  acceptance  and  date  of  the  introduction  of  feudaliam, 
itifeudaL  but  it  has  a  very  different  meaning.     The  oath  described  is  the 
oath  of  allegiance,  combined  with  the  act  of  homage,  and  obtained 
from  all  landowners  whoever  their  feudal  lord  might  be^      It 

^  LI.  Will.  I,  §  1,  below  note.  See  Hoveden,  ii.  pref.  pp.  xxv.  eq.  where 
I  have  attempted  to  prove  the  apuriouBiiess  of  the  document  called  the 
charter  of  William  I  printed  in  the  Ancient  Laws,  ed.  Thorpe,  p.  311. 
The  way  in  which  the  regulation  of  the  Conqueror  here  referred  to.  haa 
been  misunderstood  and  misused  is  curious.  Lambarde  in  the  Archjoo- 
nomia,  p.  170,  printed  the  false  charter,  in  which  this  genuine  article  is 
incorporated,  as  an  appendix  to  the  French  version  of  the  Conqueror's 
laws;  numbering  the  clauses  51  to  67 ;  from  Lambarde  the  whole  thing 
was  transferred  by  Wilkins  into  his  oollection  of  Anglo-Saxon  laws. 
Blapkstone,  Commentaries,  ii.  49,  suggested  that  *  perhap$  the  very  lav 
[which  introduced  feudal  tenures]  thus  made  at  the  Council  of  Saliitbury,  is 
that  which  is  still  extant  and  couched  in  these  remarkable  words,'  L  e.  tiie 
injunction  in  question ;  and  referred  to  Wilkins.  p.  228.  Ellis,  in  the  intro- 
duction to  Domesday,  i.  t6,  quotes  Blackstone,  but  adds  a  reference  ta 
Wilkins  without  veri^ng  Blackstone^s  citation  from  his  Collection  oi  Laws, 
substituting  for  that  work  the  Concilia  in  which  the  law  does  not  occtir. 
Many  modem  writers  have  followed  him  in  referring  the  enactment  of  the 
article  to  the  Council  of  Salisbury. 

'  It  is  as  well  to  give  here  the  text  of  both  passages.  That  in  the  laws 
runs  thus  :  '  Statuimus  etiam  ut  omnia  liber  homo  foedere  et  sausnunento 
affirmet  quod  infra  et  extra  Angliam  Willelmo  regi  fideles  esse  volunt, 
terras  et  hunorem  illius  omni  fidelitate  cum  eo  servare  et  ante  earn  contra 
inimicos  defendere.'  Select  Charters,  p.  80.  The  h(»nage  done  at 
Salisbury  is  described  by  Florence  thus:  *Neo  multo  post  mandavit  at 
archiepiscopi,  episcopi,  abbates,  oomites  et  barones,  et  vi^eoomitea  com 
suis  militibus  die  Kalendarum  Augustarum  sibi  oocurrerent  Saresberiae ; 
quo  cum  venissent,  milites  eorum  sibi  fidelitatem  contra  onmes  homines 
jurare  coegit.'  The  Chronicle  is  a  little  more  full,  *  Thar  him  comon  to  hi^ 
witan  and  ealle  tha  landsittende  men  the  ahtes  wseron  ofer  eall  Englvland, 
weeron  thses  mannes  men  the  hi  wseron,  and  ealle  hi  bugon  to  lum  and 
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is  a  measure  of  precaution  taken  against  the  disintegrating 
power  of  feudalism,  providing  a  direct  tie  between  the  soyereign 
and  all  freeholders  which  no  inferior  relation  existing  between 
them  and  the  m^ne  lords  would  justify  them  in  breaking.  But 
-this  may  be  discussed  further  on.     The  real  importance  of  the  it  shows  ti 

•^  *  the  feudal 

passage  as  bearing  on  the  date  of  the  introduction  of  feudal  ^^<^  ^^ 
tenure  is  merely  that  it  shows  the  system  to  have  already  become  aooepted. 
consolidated;  all  the  landowners  of  the  kingdom  had  already 
become,  somehow  or  other,  yassals,  either  of  the  king  or  of 
some  tenant  under  him.     The  lesson  may  be  learned  from  the 
li&ct  of  the  Domesday  survey. 

97.  The  introduction  of  such  a  system  would  necessarily  have  TheCon- 
effeets  &r  wider  than  the  mere  modification  of  the  law  of  tenure ;  hcywaa  u 
it  mi^ht  be  r^^arded  as  a  means  of  consolidating  and  concentrating  disruptive 
the  whole  machinery  of  government ;  legislation,  taxation,  judica-  fisudai  insi 
ture,  and  military  defence  were  all  capable  of  being  organised  on 
the  feudal  principle,  and  might  have  been  so  had  the  moral  and 
political  results  been  in  harmony  with  the  legal.     But  we  have 
seen  that  its  pudency  when  applied  to  governmental  machinery 
is  disruptive.      The  great  feature  of  the  Conqueror's  policy  is 
his  defeat  of  that  tendency.     Guarding  against  it  he  obtained 
recognition  as  the  king  of  the  nation  and,  so  far  as  he  could 
understand  them  and  the  attitude  of  the  nation  allowed,  he 
maintained  the  usages  of  the  nation.     He  kept  up  the  popular 
institutions  of  the  hundred  court  and  the  shire  court  ^.     He  con- 
firmed the  laws  which  had  been  in  use  in  King's  Edward's  da3rs 
with  the  additions  which  he  himself  made  for  the  benefit,  as  he 
especially  tells  us,  of  the  English ^  \  We  are  told,  on  what  seems 

wsron  his  roenn  and  bim  bold  athas  sworon  tbset  hi  woldon  ongean  ealle 
oihre  men  him  holde  beon.*  Gneist,  Verwalt.  i.  116  rightly  points  out  this 
oath  aa  giving  to  the  £ngliah  polity  a  direction  very  different  from  that 
of  the  continental  states. 

^  Statutes  of  William,  §  8 :  *  Itequiratur  bundredus  et  comitatus  sicut 
antecessores  nostri  statuerunt' 

'  Ibid.  §  7:  'Hoc  quoque  praecipio  et  volo  ut  onmes  habcant  et 
teneaut  l^em  Edwardi  regis  in  terns  et  in  omnibus  rebus,  adauctis  iis 
quae  constitui  ad  utilitatem  populi  Anglorum.'  This  is  re-echoed  by 
Hemy  I  in  his  Charter,  §  13,  *Lagam  Edwardi  regis  vobis  reddo  cum 
iUis  emendationibus  qoibus  pater  meua  earn  emendavit  consilio  baronum 
soomm.' 

Digitized  by  VjOOQIC 


268  ^     CoTistitutionar  Hisiory.  [chap. 

to  be  the  highest  legal  authority  of  the  next  century,  that  be 
issued  in  his   fourth  year  a  commission   of  inquiry  into   the 
national  customs,  and  obtained  from  sworn  representatives  of 
-    each  county  a  declaration  of  the  laws  under  which  they  wished 
iiliam's     to  live^.     The  compilation  that  bears  his  name  is  very  little 
sue  of  the   more  than  a  reissue  of  the  code  of  Canute.    And  this  proceeding 
helped  greatly  to  reconcile   the  English  people   to   his   rule. 
Although  the  oppressions  of  his  later  years  were  far  heavier 
than  the  measures  taken  to  secure  the  immediate  success  of  the 
Conquest,  all  the  troubles  of  the  kingdom  after  a.d.  1075,  in  his 
son's  reigns  as  well  as  in  his  own,  proceeded  Jfrom  the  insubordi- 
nation of  the  Normans,  not  from  the  attempts  of  the  English  to 
dethrone  the  king.  Very  early  they  l^med  that,  if  their  interest 
was  not  the  king's,  at  least  their  enemies  were  his  enemies; 
hence  they  are  invariably  found  on  the  royal  side  against  the 
feudatories. 

This  accounts  for  the  maintenance  of  the  national  force  of 
defence,  over  and  above  the  feudal  army.  The  fyrd  of  the 
English,  the  general  armament  of  the  men  of  the  counties  and 
hundreds,  was  not  abolished  at  the  Conquest,  but  subsisted  even 
through  the  reigns  of  William  Bufus  and  Henry  I,  to  be 
reformed  and  reconstituted  under  Henry  II ;  and  in  each  reign 
it  gave  proof  of  its  strength  and  faithfulness.  The  witenagemot 
itself  retained  the  ancient  form ;  the  bishops  and  abbots  formed 
a  chief  part  of  it,  instead  of  being,  as  in  Normandy,  so  insignificant 
an  element  that  their  very  participation  in  deliberation  has  been 
doubted.  The  king  sat  crowned  three  times  in  the  year  in  the  old 
royal  towns  of  Westminster,  Winchester,  and  Gloucester*,  hearing 

^  *  WillelmuB  rex  qaarto  anno  regni  sui,  consillo  baronmn  suorom  fecit 
summoneri  per  universos  consulatus  Angliae  Anglos  nobiles  et  sapientes  et 
sua  lege  eruditos^  eorum  et  jura  et  consuetadines  ab  ipsis  audiret. 
Elect!  igitur  de  siVigulis  totins  patri^  comitatibas  viri  duodecim  jare> 
jurando  oonfinnaTerunt  primo  nt,  quoad  possent,  recto  tramite  neque  ad 
dextram  neque  ad  sinistram  partem  devertentes  legum  suamm  consuetu* 
dinem  et  sancita  patefacerent  nil  praetennittentes,  nil  addentea,  nil  praevari- 
cnndo  niutantes.  Hoveden,  ii.  218.  The  authority  on  which  the  statement 
is  made  seems  to  be  that  of  the  justiciar  Ranulf  Glanvill.  See  Hoveden,  ii. 
pref.  p.  xlvii  According  to  the  tradition  preserved  in  the  same  document 
the  laws  ultimately  granted  by  William  were  those  of  Edgar.    Ibid.  p.  235. 

*  Chron.  Sax.  a.d.  1087.    ^.  Mahnesb.  G.  R.  iii.  §  279. 
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the  complaints  of  his  people,  and  executing  such  justice  as  his 

knowledge  of  their  law  and  language  and  his  own  imperious  will 

aUowecL     In  all  this  there  is  no  violent  innovation,  only  such  No  violent 
_      _  ,.11  ,1.  1  •  innovation, 

gradual  essential  changes  as  twenty  eventful  years  of  new  actors 
and  new  principles  must  bring,  however  insensibly  the  people, 
themselves  passing  away  and  being  replaced  by  their  children, 
may  be  educated  to  endurance. 

98.    It  woold  be  wrong  to  impute  to  the  Conqueror  any  Ohanges 
intention  of  deceiving  the  nation  by  maintaining  its   official  flrom  chang 
forms  whilst  introducing  new  principles  tmd  a  new  race  of  traton. 
administrstors.     What  he  saw  required  change  he  changed  with 
a  high  hand.    But  not  the  less  surely  did  the  change  of  ad4 
ministrators  involve  a  change  of  custom,  both  in  the  church  and! 
in  the  state.    The  bishops,  ealdormen,  and  sheriff,  of  English 
birth  were  replaced  by  Normans :    not.  unreasonably  perhaps, 
considering  the  necessity  of  preserving  the  balance  of  the  state. 
With  the  change  of  officials  came  a  sort  of  amalgamation  or 
duplication  of  titles ;  the  ealdorman  or  earl  became  the  comes 
or  count ;  the  sheriff  became  the  vicecomes  ^ ;  the  office  in  each 
case  receiving  the  name  of  that  which  corresponded  most  closely 
with  it  in  Normandy  itsel£     With  the  amalgamation  of  titles 

^  The  correspondence  of  the  offices  of  coant  »nd  earl  is  ohvions  and  need 
not  be  diacuseed  further,  sinoe  comet  had  even  before  the  Conquest  been 
adopted  as  the  Latin  word  for  earl  or  ealdorman ;  see  above,  pp.  1 12,  156, 
158.  The  identification  of  the  riceoomes  with  the  sheriff  requires  a  little 
more  illustration,  for  many  writers  have  tried  to  explain  the  term  as  if  it 
were  of  native  growth  and  have  been  accordingly  puzzled  by  the  &ct  that 
the  vicecomes  is  the  vicegerent,  not  of  the  earl,  but  of  the  king.  See  Madox, 
DialojipiB  de  Scaccario,  pp.  31,  33.  Hence  also,  when  it  was  ascertained 
that  ^ke  vicecomes  was  imported  full-grown  from  Normandy,  it  was  thought 
probaMe  that  the  eomes  whom  he  represented  there  was  the  comes  Norman- 
itommt  the  duke  of  Normandy.  But  the  term  is  really  one  of  Frank 
origin.  Hie  vicecomes  is  the  missus  oomitis  of  the  Elarolings,  as  dis> 
tingoiahed  fix>m  the  vicariua  or  centenarius,  who  stan(^||o  him  in  the  same 
subaltern  relation  in  which  the  vicebomes  stands  to-tne  comes ;  but  he  is 
the  judicial  representative  of  the  Karolingian  comes :  the  name  appears 
first  in  Southern  France  under  Lewis  the  Pious,  but  never  was  domesticated 
in  Germany.  Sohm,  Fr.  B.  G.  Verfg.  pp.  508-525.  It  had  been  main- 
tained in  Normandy  by  the  Normans  without  any  question  of  verbal  cor- 
recinesfly  and  was  in  the  same  loose  way  tranflrferred  to  England.  The 
duties  of  the  Norman  viscounts  very  much  of  course  resembled  those  of  the 
sherifEs  both  fiscally  and  judicially,  but  we  know  little  of  their  action  before 
the  Conquest. 
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ew  names  came  an    importation    of   new  principles    and    possibly   neipir 
•incipies.     functions ;  for  the  Norman  count  and  viscount  bad  not  exactly 
the  same  customs  as  tbe  earls  and  sheriffs.     And  tbis  ran  up 
into  tbe  bigbest  grades  of  organisation;   tbe  king's  court  of 
counsellors  was  composed  of  bis  feudal  tenants ;  tbe  ownership 
of  land  was  now  tbe  qualification  for  tbe  witenagemot  instead 
of  wisdom ;  the  earldoms  became  fie&  instead  of  magistracies, 
and  even  tbe  bishops  bad  to  accept  tbe  status  of  barons.     There 
was  a  very  certain  danger  that  tbe  mere  change  of  persoas 
might  bring  in  the  whole  machinery  of  hereditary  magistracies, 
and  that  king  and  people  might  be  edged  out  of  tlie  adminis- 
tration of  justice,  taxation,  and  other  functions  of  supreme  or 
local  independence.     Against  tbis  it  was  most  important  to 
guard ;  as  tbe  Conqueror  learned  from  tbe  events  of  tbe  first 
year  of  bis  reign,  when  tbe  severe  rule  of  Odo  and  William 
Fitz-Osbem  bad  provoked  Herefordshire  and  Kent  into  hopeless 
resistance, 
ei^itaxy  •    It  was  no  part  of  William's  policy  to  break  up  the  unity  of 
:ni8.  a        tbe  royal  authority  by  tbe  creation  of  great  hereditary  territorial^ 
oided.       jurisdictions  :  bu.t  tbe  absolute  necessity  of  measures  by  which 
tbe  disruptive  tendency  should  be  defeated  forced  itielf  upon 
him   probably  by  degrees;    and   every  opportunity  that  was- 
furnished  by  tbe  forfeitures  of  tbe  first  ten  years  of  tbe  reign 
was  turned   to  progressive   advantage.     His  first  earls  were 
merely  successors    of    tbe    earls   of  Edward    tbe  Confessor; 
William  Fitz-Osbem  held  Herefordshire  as  it  bad  been  held  by 
earl  Ealpb;  Balph  Guader,  Roger  Montgomery,  and  Hugh  of 
Avrancbes  filled  tbe   places   of  Edwin   and    Morcar  and   the 
brothers  of  Harold.    But  tbe  conspiracy  of  tbe  earls  in  A.D.  1074 
opened  William's  eyes  to  tbe  danger  of  tbis  proceeding,  and  from 
that  time  onward  be  governed  tbe  provinces  through  sheriff 
immediately  dependent  on  himself,  avoiding  tbe  foreign  plan  of 
appointing  hereditary  counts,  as  well  as  tbe  English  custom  of 
ruling  by  vice-r^al  ealdormen.  He  was  however  very  sparing  in 
giving  earldoms  at  all,  and  inclined  to  confine  the  title  to  those 
who  were  already  counts  in  Normandy  or  in  France.     To  this 
plan  there  were  some  marked  exceptions,  which  may  be  accounted 
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for  either  on  tbe  gronnd  that  the  arrangements  had  been  com- 
pleted before  the  need  of  watchfuhiess  was  hnpressed  on  the  king 
by  the  treachery  of  the  Normans,  or  on  that  of  the  exigencies 
of  national  defence.  In  these  cases  he  created,  or  suffered  the  fizistenoe  of 
continuance  o^  great  palatine  jurisdictions ;  earldoms  in  which  earldoms, 
the  earls  were  endowed  with  the  superiority  of  whole  counties, 
so  that  all  the  landowners  held  feudally  of  them,  in  which  they 
received  the  whole  profits  of  the  courts  and  exercised  all  the 
regalia  or  royal  rights,  nominated  the  sheriffs,  held  their  own 
councils  and  acted  as  independent  princes  except  in  the  owing 
of  homage  and  fealty  to  the  king.  Two  of  these  palatinates,  the 
earldom  of  Chester  and  the  bishopric  of  Durham,  retained  much  of 
their  elmracter  to  our  own  days^  A  third,  the  palatinate  of  bishop 
Odo  in  Kent,  if  it  were  really  a  jurisdiction  of  the  same  sort, 
came  to  an  end  when  Odo  forfeited  the  confidence  of  his  brother 
and  nephew*.  A  fourth,  tbe  earldom  of  Shropshire,  which  is  not 
commonly  counted  amongst  the  palatine  jurisdictions,  but  which 
poraessed  under  the  Montgomery  earls  all  the  characteristics  of 
such  a  dignity,  was  confiscated  after  the  treason  of  Robert  of 
Belesme  by  Henry  I*.  These  had  been  all  founded  before  the 
conspiracy  of  a.d.  1074  ;  they  were  also  a  part  of  the  national  T^ .  . 
defence ;  Chester  and  Shropshire  kept  the  Welsh  marches  in  character. 
order,  Kent  was  the  frontier  exposed  to  attack  from  Hcardy, 

'  The  eu-ldom  of  Chester  huA  belonged  to  the  eldest  son  of  the  sovereign 
since  1396;  the  palatinnte  jurisdiction  of  Durham  was  transferred  to  the 
crown  in  1836  by  not  of  Parliament,  6  Will.  FV,  c.  19. 

'  The  palatine  jurisdiction  of  Odo  rests  on  the  authority  of  Ordericus 
YitaJis,  who  speaks  as  if  he  understood  what  he  meant  by  the  term  ;  he 
mentions  tbe  gift  of  Kent  three  times,  (i)  in  A  J).  1067,  'totam  Cantiam 
frntri  sue  conunendavit  * ;  at  tliat  time  the  archbishop  Stigand  was  a 
prisoner,  and  Odo'  was  acting  as  cojusticiar :  (2)  under  the  year  1087  he 
speaks  of  him  as  viceroy,  *  in  Anglia  praeposuit  Oantiae  regno  ;  and  (3)  in 
1088,  *palatinus  Cantiae  comes  erat,  et  plures  sub  se  oomites  yirosque 
potontes  habebat.'  This  seems  distinct  enough,  but  it  may  be  explained 
perbApe  by  supposing  the  writer  to  have  confused  Odo's  position  as  jus- 
ticiar with  bis  territorial  endowment  in  Kent.  The  overwhelming  character 
of  in»  power  may  be  inferred  from  the  action  of  the  Placitam  apud  Pin- 
nendenam^  below,  p.  177 ;  in  the  record  of  which  he  is  called  comes  CantiAe ; 
Aug.  Sac.  i.  335.  ^ 

*  Mr.  Eyton,  in  his  History  of  Shropshire,  claims  it  as  a  palatine  earldom 
for  Roger  Montgomery,  vol.  i.  22,  70.  242  sq.     See  too  Nicolas's  Historic  I 

Peerage,  ed;  Conrthope,  p.  434.  where  Selden  is  quoted  as  an  authority  for 
tbe  same  statement )  and  see  below,  Chapter  XI. 
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and  Durham,  the  patrimony  of  St.  Cuthbert,  lay  as  a  sacred 
boundary  between  England  and  Scotland ;  Northumberland  and 
Cumberland  were  still  a  debateable  ground  between  the  two 
kingdoms.  Chester  was  held  by  its  earls  as  freely  by  the  sword 
as  the  king  held  England  by  the  crown ;  no  lay  vassal  in  the 
county  held  of  the  king,  all  of  the  earl.  In  Shropshire  there 
were  only  five  lay  tenants  in  capite  besides  Roger  Montgomery  ; 
in  Kent  bishop  Odo  held  an  enormous  proportion  of  the  manors, 
but  the  nature  of  his  jurisdiction  is  not  very  dear,  and  its 
duration  is  too  short  to  make  it  of  much  importance.  If 
William  founded  any  earldoms  at  all  after  a.d.  1074,  which  may 
be  doubted,  he  did  it  on  a  very  different  scaleJ^  t. 

The  hereditary  sheriffdoms  he  did  not  gdkrd  against  with 
equal  care.  l%e  Norman  viscounties  were  hereditary^,  and 
there  was  some  risk  that  the  English  ones  would  become  so 
too ;  and  with  the  worst  consequences,  for  the  English  counties 
were  much  larger  than  the  bailiwicks  of  the  Norman  viscount, 
and  the  authority  of  the  sheriff  when  he  was  relieved  from  the 
company  of  the  ealdorman,  and  was  soon  to  lose  that  of  the 
bishop,  would  have  no  check  except  the  direct  control  of  the 
king.  If  William  perceived  this,  it  was  too  late  to  prevent  it 
entirely ;  some  of  the  sheriffdoms  became  hereditary,  and  con- 
tinued to  be  so  long  after  the  abuse  had  become  constitutionally 
dangerous^.  ' 

The  independence  of  the  greater  feudatories  was  still  fiirther 
limited  by  the  principle,  which  the  Conqueror  seems  to  have 
observed,  of  avoiding  the  accumulation  in  any  one  hand  of 
a  great  number  of  contiguous  estates'.     The  rule  is  not  without 


^  See  StapletoD,  *  Botali  Scaooarii  Nonnanniae/  i.  pp.  Iviii,  lix,  &c. 

«  See  Cluster  XL 

'  See  Thorpe's  Lappenberg.  iii.  aoi.  The  estates  of  Odo  lay  in  seventeen 
counties,  thone  of  Robert  of  Mortain  in  twenty ;  Eustace  of  Boulogne  had 
fie&  in  twelve  counties,  and  Hugh  of  Aviunches  in  twenty-one,  besides  his 
palatine  earldom.  Gneist,  Self-government,  L  66,  67,  gives  more  details, 
chiefly  from  Kelh^im's  Domesday  illustrated.  There  are  forty-one  great 
vassals,  each  of  whom  has  estates  in  more  than  six  counties :  of  these  fire 
have  lands  in  seven,  six  in  eight,  two  in  nine,  four  in  ten,  four  in  eleven, 
three  in  twelve,  one  in  thirteen,  two  in  fourteen,  one  in  twenty,  and  one 
in  twenty-one  ;  all  these  are  laymen.  The  greatest  number  of  manors  is 
held  by  Bobert  of  Mortain,  793 ;  Odo  has  439  ;  Alan  of  Brittany  443. 
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some  important  exceptions,  and  it  may  have  been  suggested  by  DWiributioi 
the  diversity  of  occasions  on  which  the  fiefs  were  bestowed,  but  in  distant 
the  result  is  one  which  William  must  have  foreseen.  An  insub- 
ordinate baron  whose  strength  lay  in  twelve  different  counties 
would  have  to  rouse  the  suspicions  and  perhaps  to  defy  the  arms 
of  twelve  powerful  sheriffs,  before  he  could  draw  his  forces  to 
a  head.  In  bis  manorial  courts,  scattered  and  unconnected,  he 
coold  set  up  no  central  tribunal,  nor  even  force  a  new  custom 
upon  his  tenants,  nor  could  he  attempt  oppression  on  any  exten- 
fiiye  scale.  By  such  limitation  the  people  were  protected  and 
the  central  power  secured. 

Tet  the  changes  of  ownership,  even  thus  guarded,  wrought  Legal  theor 
other  changes.  It  is  not  to  be  supposed  that  the  Norman  of  ^panors. 
baron,  when  he  had  received  his  fief,  proceeded  to  carve  it 
oat  into  demesne  and  tenants*  land  as  if  he  were  making  a 
new  settlement  in  an  iminhabited  country.  He  might  indeed 
haild  his  castle  and  enclose  his  chase  with  very  little  re- 
spect to  the  rights  of  his  weaker  neighbours,  but  he  did  not 
attempt  any  such  radical  change  as  the  legal  theory  of  the 
creation  of  manors  seems  to  presume.  The  name '  manor '  is  of 
Norman  origin,  but  the  estate  to  which  it  was  given  existed, 
in  its  essential  character,  long  bdbre  the  Conquest ;  it  received 
a  new  name  as  the  shire  also  did,  but  neither  the  one  nor  the 
other  was  created  by  this  change.  The  local  jurisdictions  of  the  Growth  of 
thegns  who  had  grants  of  sac  and  soc,  or  who  exercised  judicial  customs, 
functions  amonst  their  firee  neighbours,  were  identical  with  the 
manorial  jurisdictions  of  the  new  owners.  It  may  be  con- 
jectured with  great  probability  that  in  many  cases  the  weaker 
freemen,  who  had  either  willingly  or  under  constraint  attended 
the  courts  of  their  great  neighbours,  were  now,  under  the  general 
infusion  of  feudal  principle,  regarded  as  holding  their  lands  of 
them  as  lords ;  it  is  not  less  probable  that  in  a  great  number  of 
grants  the  right  to  suit  and  service  from  small  landowners 
passed  from  the  king  to  the  receiver  of  the  fief  as  a  matter  of 
course;  but  it  is  certain  that  even  before  the  Conquest  such 
*  proceeding  was  not  uncommon ;  Edward  the  Confessor  had 
transferred  to  St.  Augustine's  monastery  a  number  of  allodiaries 

T 
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in  Kent',  and  every  such  measure  in  the  case  of  a  church  must 

Manorial  tn-  have  had  its  parallel  in  similar  frrants  to  laymen.    The  manorial 
fttitntiona.  , 

system  hrought  in  a  number  of  new  names;   and  perhaps  a 

duplication  of  offices.  The  gerefa  of  the  old  thegn  or  of  the 
ancient  township,  was  replaced,  as  president  of  the  courts,  hy 
a  Norman  steward  or  seneschal;  and  the  bydel  of  the  old 
system  by  the  bailiiff  of  the  ne^;  but  the  gerefa  and  bydel  still 
continued  to  exist  in  a  subordinate  capacity  as  the  grave  or 
reeve  and  the  bedell ;  and  when  the  lord's  steward  takes  his 
place  in  the  county  court,  the  reeve  and  four  men  of  the  town- 
ship are  there  also.  The  common  of  the  township  may  be 
treated  as  the  lord's  waste,  but  the  townsmen  do  not  lose  their 
customary  share.  The  changes  that  take  place  in  the  state  have 
their  resulting  analogies  in  every  village,  but  no  new  England  is 
created ;  new  forms  displace  but  do  not  destroy  the  old,  and  old 
rights  remain,  although  changed  in  title  and  forced  into  synmietry 
with  a  new  l^al  and  pseudo-historical  theory.  The  changes 
may  not  seem  at  first  sight  very  oppressive,  but  they  opened  the 
way  for  oppression;  the  forms  they  had  introduced  tended, 
under  the  spirit  of  Norman  legality  and  feudal  selfishness,  to 
become  hard  realities,  and  in  the  profound  miseries  of  Stephen's 
reign  the  people  learned  how  completely  the  new  theory  left 
them  at  the  mercy  of  their  lords ;  nor  were  all  the  reforms  of 
his  successor  more  stringent  or  the  struggles  of  the  century  that 
followed  a  whit  more  impassioned,  than  were  necessary  to  protect 
the  English  yeoman  from  the  men  who  lived  upon  his  strengtii. 
99.  In  attempting  thus  to  estimate  the  real  amount  of  change 
introduced  by  the  feudalism  of  the  Conquest,  many  points  of 
further  interest  have  been  touched  upon,  to  which  it  is  necessary 
to  recur  only  so  far  as  to  give  them  their  proper  place  in  a  more 
general  view  of  the  reformed  organisation.  The  Norman  king 
is  still  the  king  of  the  nation.  He  has  become  the  supreme 
landlord ;  all  estates  are  held  of  him  mediately  or  immediately, 
but  he  still  demands  the  allegiance  of  all  his  subjects.  The  oath 
which  he  exacted  at  Salisbury  in  A.D.  1086,  and  which  is  em- 

*  Kemble,  C.  B.  iv.  239.    Se«  above,  p.  189. 
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bodied  in  the  semi-legal  form  already  quoted,  was  a  modification  i>irect  reia- 
d  ihe  oath  taken  to  Edmond^  and  was  intended  to  set  the  tween  Ung 

And  d60d1o« 

general  obligation  of  obedience  to  the  king  in  its  proper  relation 
to  the  new  tie  of  homage  and  fealty  by  which  the  tenant 
was  bound  to  his  lord.  All  men  continued  to  be  primarily  the 
king's  men,  and  the  public  peace  to  be  his  peace.  Their  lords 
might  demand  their  service  to  fulfil  their  own  obligations,  but 
the  king  could  call  them  to  the  fyrd,  summon  them  to  his  courts^ 
and  tax  them  without  the  intervention  of  their  lords ;  and  to 
the  king  they  could  look  for  protection  against  all  foes.  Accord- 
ingly the  king  could  rely  on  the  help  of  the  bulk  of  the  free 
people  in  all  struggles  with  his  feudatories,  and  the  people,  find- 
ing that  their  connexion  with  their  lords  would  be  no  excuse  for 
unfaithfulness  to  the  king,  had  a  further  inducement  to  adhere 
to  the  more  permanent  institutions. 

In  the  department  of  law  the  direct  changes  introduced  by  Amount  of 
the  Conquest  were  not  great.     Much  that  is  regarded  as  pecu-  jurispm- 
liariy  Norman  was  developed  upon  English  soil,  and  although  certaixL 
originated    and   systematised  by  Norman  lawyers,   contained 
dements  which  would  have  worked  in  a  very  difierent  way  in 
Normandy.     Even  the  vesfciges  of  Earolingian  practice  which 
appear  in  the  inquests  of  the  Norman  reigns  are  modified  by 
English  usage.     The  great  inquest  of  aU,  the  Domesday  survey,  Inqoeets. 
may  owe  its  principle  to  a  foreign  source ;  the  oath  of  the  reporters 
may  be  Norman,  but  the  machinery  that  furnishes  the  jurors  is 
native ;  '  the  king's  barons  inquire  by  the  oath  of  the  sheriff  of 
the  shire,  and  of  all  the  barons  and  their  Frenchmen,  and  of  the 
whole  hundred,  the  priest,  the  reeve,  and  six  ceorls  of  every 
township  *.*      The   institution   of  the  collective   Frankpledge,  Pnmk- 
which  recent  writers  incline  to  treat  as  a  Norman  innovation,  ia 
80  distinctly  coloured  by  English  custom  that  it  has  been  gene- 
rally regarded  as  purely  indigenous;,    If  it  were  indeed  a  pre- 
caution taken  by  the  new  rulers  s^ainst  the  avoidance  of  justice 
by  the  absconding  or  harbouring  of  criminals,  it  fell  with  ease 
into  the  usages  and  even  the  legal  terms  which  had  been  common 

'  Abofva,  p.  148.  '  Dometday  of  Ely ;  Domesd.  ilL  497. 
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Trial  by  for  other  similar  purposes  since  the  reign  of  Athelstan  ^.  The 
trial  hy  battle,  which  on  clearer  evidence  seems  to  have  been 
brought  in  by  the  Normans,  is  a  relic  of  old  Teutonic  jurispru- 
dence^ the  absence  of  which  from  the  Anglo-Saxon  courts  is  £ar 
more  curious  than  its  introduction  from  abroad  \ 
Jumdiotioa  The  organisation  of  jurisdiction  required  and  underwent  no 
unaltered,  great  change  in  these  respects.  The  Norman  lord  who  under- 
took the  oflfice  of  sheriff  had,  as  we  have  seen,  more  unrestricted 
power  than  the  sheriffs  of  old.  He  was  the  king's  representative 
in  all  matters  judicial,  military,  and  financial  in  his  shire,  and 
had  many  opportunities  of  tyrannising  in  each  of  those  depart* 
ments:  but  he  introduced  no  new  machinery.  From  him,  or 
from  the  courts  of  which  he  was  the  presiding  officer,  appeal 
lay  to  the  king  alone ;  but  the  king  was  often  absent  from 
England  and  did  not  understand  the  language  of  his  subjects. 

The  justiciar  In  his  absence  the  administration  was  entrusted  to  a  justiciar, 
aa  the  kinc^s  ,  ,  «»  * 

deputy.        a  regent  or  lieutenant  of  the  kingdom ;  and  the  convenience 

being  once  ascertained  of  having  a  minister  who  could  in  the 
whole  kingdom  represent  the  king,  as  the  sheriff  did  in  the 
shire,  the  justiciar  became  a  permanent  functionary.  This 
however  cannot  be  certainly  affirmed  of  the  reign  of  the  Con- 
queror who,  when  present  at  Christmas,  Easter,  and  Whit- 
suntide, held  great  courts  of  justice  as  well  as  for  other  purposes 
of  state;  and  the  legal  importance  of  the  office  belongs  to  a 
later  stage.  The  royal  court,  containing  the  tenants  in  chief 
of  the  crown,  both  lay  and  clerical,  and  entering  into  all 
the  functions  of  the  witenagemot,  was  the  supreme  council 
of  the  nation,  with  the  advice  and  consent  of  which  the  king 
legislated,  taxed,  and  judged. 

t     In  the  one  authentic  monument  of  William's  jurisprudence, 
*,the  act  which  removed  the  bishops  from  the  secular  courts 

*  See  ftbove,  pp.  87-89. 

'  Palgrave  argues,  from  the  fact  that  trial  by  battle  is  mentioned  in 
a  record  of  a  Worcester  shiremoot  soon  after  the  Conquest,  that  the  custom 
may  possibly  have  been  of  earlier  introduction ;  but  it  is  never  mentioned 
in  the  laws,  and  as  exemption  from,  it  was  one  of  the  privileges  conferred 
by  charter  on  towns  in  the  next  century,  there  can  be  no  doubt  that  it 
was  an  innovation,  and  one  which  was  much  disliked.  See  Palgrave,  Cgm-, 
monwealtb,  p.  225. 
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and  recognised  their  spiritual  jnrisdictions,  he  tells  us  that  he  The  Con-     ^ 
acts  '  i^th  the  common  council  and  counsel  of  the  archbishops,  lates  with 
bishops,  abbots,  and  all  the  princes  of  the  kingdom  \'     The  of  his 
ancient  summary  of  his  laws  contained  in  the  Textus  Boffensis 
is  entitled,  *  What  ^^HUiam  King  of  the  English  with  his  princes 
enacted  after  the  cohquest  of  England^;'  and  the  same  form 
is   preserved  in  the  tradition   of  his  confirming  the  andent 
laws  reported  to  him  by  the  representatives  of  the  shires.     The 
Anglo-Saxon   Chronicle  enumerates  the  classes  of  men   who 
attended  his  great  courts :  '  there  were  with  him  all  the  great 
men  over  all   England,  archbishops  and   bishops,  abbots  and 
earls,  thegns  and  knights  V 

The  great  suit  between  Lanfranc  as  archbishop  of  Canterbury  A  trial  of  the 
and  Odo  as  earl  of  Kent,  which  is  perhaps  the  best  reported  reign, 
trial  of  the  reign,  was  tried  in  the  county  court  of  Kent  before 
the  king^s  representative,  Gosfrid  bishop  of  Coutances;  whose 
IH'esence  and  that  of  most  of  the  great  men  of  the  kingdom  seem 
to  have  made  it  a  witenagemot.  The  archbishop  pleaded  the 
cause  of  his  church  in  a  session  of  three  days  on  Pennenden 
Heath*;  the  aged  South-Saxon  bishop,  Ethelric,  was  brought  by 
the  king's  command  to  declare  th^  ancient  customs  of  the  laws, 

'  'Commimi  concilio  et  oonsilio  archiepiscopomm,  episcopomra  et  ab- 
batum  et  omnium  principum  regni  meL'  Ancient  Laws,  p.  213;  Select 
Charters,  p.  82. 

•  Select  Charters,  p.  80.  •  Chron.  Sax.  a.d.  1087. 

*  It  is  printed  in  Anglia  Sacra,  i.  334-336,  from  the  Textus  Boffensis, 
Wilkiiifl,  Concilia,  i.  323,  324.  The  litigation  is  referred  to  in  Domesday, 
i-hh  5.  From  the  same  s(tagB,we  have  an  account  of  another  trial  of 
some  interest,  between  GnndulT  bishop  of  Rochester  and  Picot  sheriff  of 
Cunbridgesliire.  The  suit  was  brought  before  the  king;  he  called  to- 
gether the  county  court  of  Cambridgeshire,  and  directed  that  the  right 
to  the  disputed  land  should  be  decided  by  their  judgment.  Bishop  Odo 
preraded.  The  Cambridgeshire  men,  in  fear  of  the  sheriff,  decided  against 
GnndolC  Odo  thereupon  directed  that  they  should  choose  twelve  out  of 
thehr  number  to  swear  to  the  truth  of  their  report.  The  twelve  swpre 
fidaely  ;  and  one  of  them  having  confessed  his  perjury  to  Odo,  he  ordered 
the  ineTiff  to  send  the  jurors  up  to  London,  and  wi^  them  twelve  of  the 
best  men  of  the  county.  He  also  summoned  a  body  of  barons.  This 
court  of  appeal  reversed  the  decision  of  the  shire.  The  twelve  best  men 
tried  to  deny  their  complicity  with  the  perjarers,  and  Odo  offered  them 
the  ordeal  of  iron.  They  failed  under  the  test,  and  were  fined  by  the 
rest  of  the  county  three  hundred  pounds,  to  be  paid  to  the  king.  Ang. 
S«c.  L  339 ;  see  below,  Cbap.  XI, 
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ft]  at  and  with  him  several  other  Englishmen  skilled  in  ancient  laws 
and  customs.  All  these  good  and  wise  men  supported  the 
archbishop's  claim,  and  the  decision  was  agreed  on  and  deter- 
mined by  the  whole  county.  The  sentence  was  laid  before  the 
king,  and  confirmed  by  him.  Here  we  have  probably  a  good 
instance  of  the  principle  universally  adopted  ;  all  the  lower 
machinery  of  the  court  was  retained  entire,  but  the  presence 
of  the  Norman  justiciar  and  barons  gave  it  an  additional 
authority,  a  more  direct  connexion  with  the  king,  and  the 
appearance  at  least  of  a  joint  tribunal  ^ 

The  principle  of  amalgamating  the  two  laws  and  nationalities 
by  superimposing  the  better  consolidated  Norman  superstructure 
op  the  better  consolidated  English  substructure,  runs  through  the 
l^hole  policy.  The  English  system  was  strong  in  the  cohesion  of 
lower  organism,  the  association  of  individuals  in  the  township, 
the  hundred  and  in  the  shire  ;  the  Norman  race  was  strong 
lin  its  higher  ranges,  in  the  close  relation  to  the  crown  of  the 
'tenants  in  chief  whom  the  king  had  enriched.  On  the  oUier 
hand,  the  English  system  was  weak  in  the  higher  organisation, 
and  the  Normans  in  England  had  hardly  any  subordinate  or- 
ganisation at  all.  The  strongest  elements  of  both  were  brought 
together. 
^0  100.  The  same  idea  of  consolidating  the  royal  power  by 

^^  amalgamating  the  institutions  of  the  two  races  was  probably 
followed  also  in  the  department  of  finance ;  although  in  this 
point  neither  party  was  likely  to  discern  much  immediate 
benefit  to  any  one  but  the  king.  William,  whose  besetting  vice 
was  said  by  his  contemporaries  to  be  avarige,  retained  the 
revenues  of  his  predecessors  and  added  new  imposts  of  his  own. 
The  ordinary  revenue  of  the  English  king  had  been  derived 
solely  from  the  royal  estates  and  the  produce  of  what  had  been 
the  folkland,  with  such  commuted  payments  of  feormfultum, 
or  provision  in  kijid,  as  represented  either  the  reserved  rents 
from  ancient  possessions  of  the  crown,  or  the  quasi-voluntary 
tribute  paid  by  the  nation  to  its  chosen  head.     The  Danegeld, 

^  Exactly  the  same  principle  was  inyolved  in  the  institution  of  fegolar 
eyres  or  circuits  of  the  justices  by  Henry  I  or  Heniy  II. 
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that  i«,  the  extraordinary  revenue  arising  from  the  cultivated  land,  The  Dane- 
-^originallj  levied  as  tribute  to  the  Danes^  although  it  had  been 
contiiined  long  after  the  occasion  for  it  had  ceased, — had  been 
abolished  by  Edward  the  Confessor*.  The  Conqueror  not  only 
retained  the  royal  estates,  but  imposed  the  l)anegeld  anew.  In 
X.D.  1084  he  demanded  a  sum  of  six  shillings  from  every  hide 
of  land,  three  times  the  old  rate  \  The  measure  may  have  been 
part  of  the  defensive  policy  which  he  adopted  after  discovering 
the  faithlessness  of  his  brother  Odo,  and  which  connects  itself 
with  the  Domesday  survey  and  the  Salisbury  council  two 
years  later ;  but  it  became  a  permanent  source  of  revenue.  On  ?®^^ 
the  Norman  side  the  supreme  landlord  was  entitled  to  all  the 
profits  of  the  feudal  position,  a  description  of  income  of  which 
we  have  no  details  proper  to  the  reign  of  the  Conqueror,  but 
which  becomes  prominent  immediately  after  his  death.  It  is 
needless  to  observe  that  the  actual  burden  of  the  feudal  imposts,  . 
as  well  as  the  older  taxation,  fell  on  the  English;  for  tha 
Norman  lords  had  no  other  way  of  raising  their  reliefs,  aids, 
talliageB,  and  the  rest,  than  from  the  labours  of  their  native 
dependents.  The  exaction  may  have  been  treated  by  them  as 
a  tyrannical  one,  but  the  hardship  directly  affected  the  English. 

The  income  thus  accumulated  was  no  doubt  very  great.  The  The  Con- 
royal  lands  are  known  from  Domesday  to  have  produced  in  the  inoome. 
reign  of  William  the  Conqueror  nearly  £20,000^;  and  the 
Dan^reld  of  A.D.  1084,  if  levied  from  two-thirds  of  the  hidage 
of  the  kingdom,  would  be  about  as  much  more.  To  this  must 
be  added  the  profits  of  jurisdictions  and  the  other  occasional 
items  which  we  have  no  means  of  estimating.  Giraldus  Cam- 
brensis^  mentions  £40,000  as  the  amount  which  in  his  days 

*  Edward  imagined  that  he  saw  the  devil  sittmg  on  the  bags  in  the 
treasury.  Hoveden,  i.  1 10.  The  author  of  the  Dialogua  de  Scaccario  Bays 
that  William  turned  the  Danegeld  from  a  regular  into  an  occasional  tax. 
lib.  i.  c  II. 

*  Chron.  Sax.  A.D.  1083  ;  Flor.  Wig.  a.d.  1084 ;  Freeman,  Norm.  Conq. 
W.  685. 

*  Pearson,  Early  and  Middle  Ages,  i.  385. 

*  De  Inst.  Princ.  iii.  c.  30:  'Angliae,  regum  Anglorum  tempore  et 
etiam  penultimi  Edwardi  Westmonasteriensis  diebus,  annul  fiscales  red- 
ditut,'»8icut  in  rotulo  Wintoniae  reperitur,  ad  sexaginta  millia  marcarum 
iiunmam  implebant/ 

^  Digitized  by  VjOOQIC 


r 


280  Constitutional  History.  [chap. 


ncomeof  was  regarded  as  representing  the  income  ascribed,  on  the 
luerop.  evidence  of  Domesday,  to  Edward  the  Confessor.  Ordericus 
Vitalis,  a  well-informed  Norman  monk  of  the  next  century, 
boldly  states  William's  revenue  at  £io6i>  los.  i\d,  a  day, 
besides  the  profits  of  the  law  courts  ^.  If,  as  has  been  cleverly 
conjectured,  this  circumstantial  statement  refers  properly  to 
the  weekly  revenue,  we  arrive  at  a  sum  of  between  fifty  and 
sixty  thousand  pounds  a  year.  A  comparison  with  the  revenue 
of  Henry  I,  which  in  his  thirty-first  year  reached  a  gross  amount 
of  £66,000,  may  show  that  this  is  not  improbable*.  But  the 
numerical  statements  of  the  early  writers  are  very  untrustworthy, 
and  no  approach  can  yet  be  made  to  a  precise  estimate.  It 
is  evident,  however,  that  the  same  general  principle  was  at 
work  in  the  collection  of  revenue  as  in  the  courts  of  justice 
and  in  the  furnishing  of  military  defence.  No  class  was  left 
untaxed ;  all  riien  had  a  distinct  relation 'to  the  king  over  and 
above  the  relation  to  their  lords;  and  the  strongest  points  of 
the  two  national  systems  are  brought  into  joint  working. 

101.  The  ecclesiastical  policy  of  the  Conqueror  presents  marks 
of  coincidence,  and  also  of  contrast,  with  his  secular  adminis- 
.  tration.  There  is  the  same  change  of  administrators,  but  not 
I  the  same  fusion  or  modification  of  offices.  The  change  of  ad- 
ministrators is  gradual  in  the  church  as  in  the  state,  and  nearly 
as  complete :  the  English  church  was  drawn  into  the  general 
tide  of  ecclesiastical  politics  and  lost  much  of  its  insular  cha- 
racter: it  gained  in  symmetry  and  definiteness  of  action,  and 
was  started  on  a  new  career.  But  the  immediate  motives  of 
William's  measures  are  somewhat  complex.  His  attack  on 
England  was  planned  and  carried  out  with  the  approval  of  Pope 

*  Ord.  Vit.  iy.  7 :  •  Ipsi  vero  regi,  ut  fertur,  mille  et  sexagiDta  librae 
sterilensis  monetae,  solidique  triginta  et  tree  oboli,  ex  justis  redditibus 
Angliae  per  eingulos  dies  reddant\ir ;  except  is  muneribus  regiis  et  reatuura 
redemptionibus,  aliisque  niultiplicibus  negotiis  quae  regis  aerarium  quo- 
tidie  adaugent.'  -^ 

*  Ben.  Pet.  ii.  pref.  xcix.  The  sum,  calculated  as  carefully  as  I  could 
do  it,  is  £66,593,  but  it  includes  debts  and  old  accounts,  and  cannot  be 
regarded  as  an  approximation  to  the  true  revenue.  The  treasure  in  Henr7*8 
hands  at  his  death  was  at  least  £160,000,  of  which  £100,000  fell  to 
Stephen,  Will.  Malmesb,  Hist.  Nov.  i.  §  14 ;  and  £60,000  was  in  Nor* 
mandy,  Ord.  Vit.  liii.  19. 
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Alexander  IT,  and  the  hard  measure  dealt  out  to  the  English  aeiations  u 

.  ,      the  pope. 

bish(^  personally  was  due  quite  as  much  to  the  desire  of  satis- 

fyme  the  pope,  who  had  his  own  jealousies  and  grudges,  as  to 
the  belief  that  the  influence  of  the  great  ecclesiastics  was  secretly' 
▼orking  against  him,  or  that  the  support  of  a  strong  Nor- 
man  hierarchy  was  absolutely  necessary  for  his  safety.     But  . 
William  had  no  intention  of  following  the  papal  guidance  further 
than  was  convenient  to  himself;  and  in  the  great  adviser  whom 
be  chose  on  his  own  responsibility  he  found  a  very  able  and 
conscientious   helper.     Lanfranc  was  a  statesman   as  well   as.  Influence  o( 
a  theologian,  a  lawyer  as  well  as  a  scholar,  and  in  feeling  quite 
as  much  an  Englishman  as  a  Norman  :  he  was  an  Italian,  too, 
and,  therefore  perhaps,  not  a  papalist  ^     Hence  whilst  attempt- 
ing the  reformation  of  abuses^  which  either  the  national  easiness 
and  self-complacency,  or  the  evil  influence  of  the  Norman  clergy  . 
had  originated,  he  adopted  no  violent  or  rigorous  scheme  of 
discipline,  provoked  no  national  antipathies,  sacrificed  neither 
the  state  to  the  church  nor  the  church  to  the  state.     His  policy  \ 
was  uniformly  in  agreement  with  the  king's,  and  his  personal  \ 
influence  kept  in  harmonious  working  two  systems,  which  con- 
titined  elements  that  after  his  death  were  to  produce  a  long  and 
bitter  quarrel. 

William's  own  ideas  of  managing  the  church  were  probably  WiDiam's 
developed  altogether  in  England  itself.     The  Norman  prelates,  Hey  wor^d 
with  whom  as  duke  he  had  to  do,  were  either  sons  of  the  ruling  England, 
fiimiliee  ^  or  personally  insignificant     They  had  not  the  position 
of  the  English  prelates  with  reference  either  to  the  people  or 
to  the  duke.     They  were  but  a  small  element  in  his  council, 
and  in  no  close  relation  with  the  native  population,  whilst  in 

'  Several  letters  of  Lanfranc  and  Gregory  VII  are  extant,  from  which 
a  certain  amount  of  coolness  may  be  inferred  to  have  existed  between 
them.  Gregory  complains  and  Lanfranc  excuses  himself.  See  Freeman, 
Nonn.  Conq.  iv.  434-437. 

*  Ordericus  names  them,  lib.  iii.  0.  xi.  Odo  of  Bayeux  was  the  Con- 
queror's brother;  the  bishop  of  Lisieux  was  brother  of  the  count  of  Eu, 
and  the  bishop  of  Avranches  son  of  Count  Ralph  of  Bayeux,  both  cousins 
of  the  king;  the  bishop  of  Seez  belonged  to  the  family  of  Belesnie ;  Gosfrid 
of  Coutances  was  a  mighty  man  on  both  sides  the  Channel.  The  arch- 
liuiiop  of  Bouen  and  the  bishop  of  Evreux  were  of  less  peraonal  im« 
porUnce. 
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England  they  were  the  most  numerous  and  coherent  body  in  the 
witenagemot;  and  although  many  of  Edward's  bishops  were 
foreigners,  they  had  inherited  the  loyalty  and  traditional  sup- 
port of  the  districts  over  which  they  presided.  The  ready  sub- 
mission of  the  witan  in  A.D.  1066  saved  the  bishops  for  the 
moment:  the  Conqueror  had  no  wish  to  make  enemies,  and 
they  had  no  champion  to  take  the  place  of  Harold.  But  when 
in  A.D.  1070  he  had  found  that  the  influence  of  the  episcopate 
was  so  strong  that  it  must  be  put  into  safer  hands,  and  when  the 
legates  of  Alexander  II  demanded  the  humiliation  of  the  igno- 
rant supporters  of  the  antipope  Benedict  and  the  enforcement 
of  canonical  order,  he  proceeded  to  displace  most  of  the  native 
ition  bishops.  Then  Stigand,  who  occupied  two  sees,  one  of  which 
he  had  taken  in  the  lifetime  of  a  Norman  predecessor,  and  who 
had  received  the  pall  from  a  schismatic  pope,  was  deposed  and 
imprisoned.  With  him  fell  his  brother,  the  bishop  of  Elmham, 
and  the  faultless  bishop  of  Selsey  whom  he  had  consecrated,  and* 
who  might  be  ri^rded  as  sharing  his  schismatic  attitude  \  The 
brother  bishops  of  Durham,  Ethelwin  and  Ethelric,  had  incurred 
the  penalties  of  treason.  York  and  Lichfield  were  vacant  by 
death.  Dorchester  had  been  filled  up  by  the  Norman  Hemigius 
since  the  battle  of  Hastings*.  Hereford,  Wells,  Eamsbury, 
Exeter,  and  London  were  already  in  the  hands  of  foreigners. 
It  was  by  no  act  of  extraordinary  severity  that  the  change  was 
made ;  but  at  the  end  of  a.d.  1070  only  two  sees  retained  native 
bishops,  Worcester  and  Rochester*.  The  way  was  open  for 
Lanfranc,  and  his  appointment  satisfied  both  king  and  pope. 
Henceforth  the  bishops  and  most  of  the  abbots  were  Norman  * ; 

'  Flor.  Wig.  A.D.  1070.  Remigius,  in  his  profession  of  obedience  to 
Lan&anc,  mentions  the  mission  of  legates  from  the  pope  with  orders  that 
all  who  bad  been  ordained  by  Stigand  should  be  deposed  or  suspended. 

^  He  too  had  been  consecrat^  by  Stigand,  but  the  offence  was  not  so 
fatal  in  a  Norman  as  in  an  Englishman  ;  he  declares  in  his  profession  that 
he  was  ignorant  of  Stigand's  uncanonioEd  status.  MS.  Cotton,  Cleopatra, 
E.  I. 

'  Siward  of  Bochester  is  said  by  William  of  Malmesbury  to  have  died 
a  few  days  after  the  Conquest.  But  he  lived  several  years  longer,  was 
present  at  a  council  at  Winchester  in  107a,  and  died  probably  in  1075. 

*  The  deposition  of  the  abbots  was  also  graduaL  See  the  Chronicle  (ed. 
Earle),  pp.  271-275. 
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bat  tb^,  like  the  king,  realised  their  new  position  as  English-  Character 

men  by  adoption;   entering  immediately  on  all  the  claims  of  Conqueror* 

their  predecessors  and  declaring  that,  so  far  as  their  power  went, 

^e  churches  they  espoused  should  suffer  no  detriment.     The 

Conqueror's  bishops  were  generally  good  and  able  men,  though 

not  of  the  English  type  of  character.     They  were  not  mere^ 

Norman  barons,  as  was  the  case  later  on,  but  scholars  and  1 

dirines  chosen  under  Lanfranc's  influence.     The  abbots  were.' 

Im8  wisely  selected,  and  had  perhaps  a  more  difiicult  part  to  \  , 

play,  for  the  monasteries  were  still  full  of  English  monks,  and 

preserved,   and   probably  concentrated,   most  of  the  national 

ispiiations  after  deliverance  which  all  came  to  naught 

The  most  important  ecclesiastical  measure  of  the  reign,  the  Eociesumtb 

Ofli  courts* 
separation  of  the  church  jurisdiction  from  the  secular  business 

of  the  courts  of  law,  is  unfortunately,  like  all  other  charters  of  ^ 
the  time,  undated.  Its  contents  however  show  the  influence 
of  the  ideas  which  under  the  genius  of  Hildebrand  were  forming 
the  character  of  the  continental  churches.  From  henceforth  the 
bishops  and  archdeacons  are  no  longer  to  hold  ecclesiastical 
pleas  in  the  hundred-court,  but  to  have  courts  of  their  own ;  to 
try  causes  by  canonical  not  by  customary  law,  and  allow  no 
^iritual  questions  to  come  before  laymen  as  judges.  In  case 
of  flnn^i^mAiy  the  oflender  may  be  exconmiunicated  and  the  king 
wd  sherifl*  will  enforce  the  punishment.  In  the  same  way  lay- 
men are  forbidden  to  interfere  in  spiritual  causes  ^     The  reform 


^  Ancient  Laws,  ed.  Thorpe,  p.  213 :  <  Ut  nullus  episoopus  vel  ardiidia- 
coniiB  de  legiboa  epiaoopalibuB  amplius  in  haudret  placita  teneant,  nee 
oatuam  quae  ad  regimen  aninuuram  pertinet  ad  judicium  secularium  ho- 
minom  addncant,  s^  quiounque  secundum  episcopales  leges  de  qnacunque 
causa  vel  culpa  interpellatus  fuerit,  ad  locum  quem  ad  hoc  episcopus 
elegerit.vel  nominaverit  veniat,  ibique  de  causa  vel  culpa  sua  respondeat, 
et,  Hon  secundum  hundret  sed  secundum  canones  et  episoopales  leges, 
rectum  Deo  et  episcopo  suo  fiunat.  Si  vero  aliquis  per  superbiam  elatus 
sd  juiftitiam  episcopalem  venire  oontempserit  vel  noluerit,  vocetur  semel, 
secuodo  et  tertio ;  quod  si  nee  sic  ad  emendationem  venerit,  exoomnmni- 
catur  et,  si  opus  fuerit  ad  hoc  vindicandum,  fortitudo  et  justitia  regis  vel 
vicecomitis  adhibeatur.  Ille  autem  qui  vocatus  ad  justitlam  episcopi 
Tenire  noluerit,  pro  unaquaque  vooatione  legem  episoopalem  emendabit. 
Hoc  etiun  defendo  et  mea  auctoritate  interdico,  ne  ullus  vioecomee,  aut 
praspositus  sen  minister  regis,  neo  aliquis  laicus  homo  de  legibus  quae  ad 
episoopum  pertinent  se  intromittat,  nee  aliquis  laicus  homo  alium  hominem 
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mequence  is  one  wliich  might  very  naturally  recommend  itself  to  a  man 
tiononSie  like  Lanfranc.  The  system  which  it  superseded  was  fiill  of 
^uiar  anomalies  and  diFadrantages  to  both  justice  and  religion.  Bat 
the  change  involved  far  more  than  appeared  at  first.  The 
growth  of  the  canon  law  in  the  succeeding  century,  from  a 
quantity  of  detached  local  or  occasional  rules  to  a  great  body  of 
universal  authoritative  jurisprudence,  arranged  and  digested  by 
scholars  who  were  beginning  to  reap  the  advantages  of  a  revived 
study  of  the  Roman  civil  law,  gave  to  the  clergy  generally  a  far 
more  distinctive  and  definite  civil  status  than  they  had  ever 
possessed  before,  and  drew  into  church  courts  a  mass  of  busi- 
ness with  which  the  church  had  previously  had  only  an  indirect 
connexion.  The  question  of  investitures,  the  marriage  of  the 
clergy,  and  the  crying  prevalence  of  simony,  within  a  very  few 
years  of  the  Conqueror's  death,  forced  on  the  minds  of  states- 
men ever}'where  the  necessity  of  some  uniform  system  of  law. 
The  need  of  a  system  of  law  once  felt,  the  recognition  of  the 
supremacy  of  the  papal  court  as  a  tribunal  of  appeal  followed 
of  course :  and  with  it  the  great  extension  of  the  legatine  ad- 
ministration. The  clergy  thus  found  themselves  in  a  position 
external,  if  they  chose  to  regard  it  so,  to  the  common  law  erf 
the  land ;  able  to  claim  exemption  from  the  temporal  tribunals, 
and  by  appealti  to  Rome  to  paralyse  the  regular  jurisdiction  of 
the  diocesans.  Disorder  followed  disorder,  and  the  anarchy  of 
Stephen's  reign,  in  which  every  secular  abuse  was  pandlel»l  or 
reflected  in  an  ecclesiastical  one,  prepared  the  way  for  the  Con- 
stitutions of  Clarendon,  and  the  struggle  that  followed  with  all 
its  results  down  to  the  Reformation  itself.  The  same  facility  of 
employing  the  newly  developed  jurisprudence  of  the  canonists 
drew  into  the  ecclesiastical  courts  the  matrimonial  and  testa- 
mentary jurisdiction,  and  that  most  mischievous,  because  most 
abused,  system  of  enforcing  moral  discipline  by  spiritual  penal- 
ties, at  the  instance  of  men  whose  first  object  was  the  accumula- 
tion of  money. 

sine  jnstitia  episcopi  ad  judicium  adducat;  judicium  vero  in  nuUo  looo 
portetur,  nisi  in  episcopaU  sede  aut  in  illo  loco  qnem  ad  hoc  episoopuB 
oonstituerit.' 
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The  foundation  of  spiritual  courts,  and  the  exemption  of  their  Attitude  or 
proceedings  from  the  common  usages  of  Anglo-Saxon  law,  had  Lanfmnc 
a  bearing  on  the  relations  of  the  church  to  the  state  in  these  papacy. 
ways ;  but  it  must  not  be  supposed  that  it  was  in  itself  a  sign 
of  any  disposition  in  either  William  or  Lanfranc  to  admit  ex- 
treme claims  on  the  part  of  the  popes.  The  results  that  have 
been  mentioned  flowed  from  a  state  of  things  which  was  now 
in  process  of  development,  and  which  attained  full  growth  far 
more  rapidly  than  they  could  have  expected,  through  circum- 
stances which  they  could  not  foresee.  Anything  like  a  direct  claim 
on  the  part  of  the  papacy  "William  repudiated  at  once.  Not 
only  did  he  distinctly  refuse  the  demand  of  fealty  made  by  the 
legate  Hubert  on  behalf  of  Gregory  YII  ^  but  he  seems  to  have 
established  an  understanding  with  the  English  church  which  had 
the  force  of  a  concordat  for  future  times.  The  arrangement  is 
described  by  the  faithful  historian  Eademr  as  a  novelty,  but  it 
was  a  novelty  necessitated  by  the  newness  of  the  cu*cumstances 
in  which  the  king  found  himself.     '  He  would  not  suffer  that  His  rules 

,  of  dealitiK 

any  one  in  all  his  dominions  should  receive  the  pontiff  of  th^^^rtth  Borne. 
city  of  Rome  as  apostolic  pope,  except,  at  his  command,  or 
should  on  any  condition  receive  his  letters  if  they  had  not  been 
first  shown  to  himself.'  This  principle,  which  was  abused  by 
William  Rufus,  and  which  couU  only  work  well  when  the  chiefs 
in  church  and  state  were  inT^horough  concert,  expresses  rather 
than  overcomes  the  difficulty.     But  it  is  a  difficulty  which  has 

1  Freeman,  Norm.  Conq.  iv.  432-434,  has  tracetl  the  history  of  Gregory's 
correepondence  with  the  Conqueror.  Some  time  about  a.d.  1076,  the  pope 
•ent  a  legate  to  William  to  ask  for  a  more  regular  payment  of  Peter's 
pence  and  to  demand  fealty.  The  king's  answer  was  this :  after  the  greet- 
ing 'aalutem  cum  amicitiai,'  'Hubertus  legatus  tuus,  religiose  pater,  ad 
me  y^ens  ex  tua  parte  me  admonuit,  quatenus  tibi  et  suocessoribus  tuis 
lklelitat«m  &oerem,  et  de  pecunia  quam  anteceHsores  mei  ad  Romanam 
eccUsiam  mittere  solebant  melius  cogitarem.  Unum  admisi,  alterum  non 
admiai  ;  fidelitatem  facere  noloi  neo  volo ;  quia  neo  ego  promisi  nee  ante- 
cessores  meos  antecessoribus  tuis  id  fecisse  coraperio.  Pecunia  tribus 
ferme  annis,  in  Graliiis  me  agente,  negligenter  collecta  est;  nunc  vero 
Divina  miaericordia  me  in  regnum  meura  reverse,  quod  collectum  est  per 
praesentem  lejiratum  mittetur  ;  et  quod  reliquum  est  per  legatos  Lanfranci 
archiepiscopi  fidelis  nostri,  cum  opportunum  fuerit,  transmittetur.  Orate 
pro  nobis  et  pro  statu  regni  nostri,  quia  antecessores  vestros  dileximiui  et 
voa  prae  omnibus  sinceife  diligere  et  obedfenter  audire  desideramus,' 
Selden,  App.  to  Eadmer,  p.  164 ;  Lanfr.  Epp.  ed.  Giles,  No.  x. 
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The  Con-  never  yet  been  overcome;  and  it  is  probable  tbat  the  Oon* 
niiesof  deal-  querors  rule  went  as  near  to  tbe  eolation  as  any  8tat€  theory 
Churoh.  has  ever  done.  A  second  rule  was  this,  '  He  did  not  snffer  the 
primate  of  bis  kingdom,  tbe  arcbbiBbop  of  Canterbury,  if  be 
bad  called  together  under  his  presidenoy  an  assembly  of  bishops, 
to  enact  or  prohibit  anything  but  what  was  agreeable  to  his  wiD 
and  had  been  first  ordained  by  him.'  This  was  a  most  neceeaaty 
limitation  of  tbe  powers  given  to  the  newly  established  ooorts, 
nor  did  it,  in  an  age  in  which  there  was  no  discord  of  religions 
opinion,  create  any  of  the  scandals  which  might  arise  under  more 
modem  conditions.  The  two  rules  together  express  the  prin- 
ciple of  the  maxim  so  weU  known  in  later  times,  '  cujus  regio, 
ejus  religio '  in  that  early  form  in  which  it  recommended  itself 
to  the  great  Charles.  A  third  rule  was  this ;  '  he  did  not  allow 
any  of  his  bishops  publicly  to  implead,  excommunicate,  or  c(mi- 
strain  by  penalty  of  ecclesiastical  rigour,  any  of  his  barons  or 
servants,  who  was  informed  against  either  for  adultery  or  for  any 
capital  crime,  except  by  bis  own  command.'  Of  this  also  it  may 
be  said  that  it  might  work  weU  when  r^^ated  by  himself  and 
Lanfranc,  but  that  otherwise  it  created  rather  than  solved  a 
difficulty  ^.  A  further  usage,  which  was  claimed  by  Henry  I  as 
a  precedent,  was  the  prohibition  of  the  exercise  of  legatine 
power  in  England,  or  even  of  the  legates  landing  on  the  soO  of 
the  kingdom  without  royal  licence  *. 

Such  precautions  as  these  show  little  more  than  an  incijaent 
misgiving  as  to  the  relations  of  church  and  state  :  a  misgiving 
which  might  well  suggest  itself  either  to  the  king  or  to  the 
.  thoughtful  mind  of  the  adviser,  who  saw  himself  at  the  head  of 
a  church  which  had  been  long  at  uneasy  anchorage  apart  from 
these  ecclesiastical  tumults,  into  the  midst  of  which  it  was  soon 
to  be  hurried.  There  is  something  Eoirolingian  in  their  sim- 
plicity, and  possibly  they  may  have  been  suggested  by  the  ger- 


'  Eadsier,  Hist.  Nov.  i.  (ed.  Selden,  p.  6)  ;  Select  Chartera,  p.  79. 

'  Eiidmer,  Hist.  Nov.  v.  p.  1 18  :  '  Bex  Henrious  anUquifl  Anglian  oon- 
BuetudinibuB  praejudidum  inferri  non  sustineiiB,  ilium  ab  ingressu  AngH^t 
detinebat.'  8ee  also  Flor.  Wig.  aj>.  iii5.  In  this  case  t^  objectien  to 
receive  tbe  legate  arose  from  the  bishops,  abboU,  aod  nobles  who  1  ' 
the  question  *  oonununi  consilio.^ 
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minating  Gallicanism  of  the  day.     They  are,  however,  of  great  Their  im- 
proqwctiTe    importance  and  fcHrm  the  hasis   of  that  ancient 
cnBtomaiy  law  on  whidi  thi-onghont  the  middle  ages  the  Eng- 
lish church  relied  in  her  stmgglecr  with  the  papacy. 

The  removal  of  the  episcopal  sees  from  the  villages  or  decayed  Bemovai  of 
towns  to  the  cities  ^  is  another  mark  of  the  reign  which  is  sig-  lees. 
nificant  of  change  in  the  ideas  of  clerical  life,  hnt  not  df  im- 
portant consequence.  The  Norman  prelate  preferred  Bath  to 
Wells  and  Chester  to  Lichfield:  )^e  felt  that  he  was  more  at 
home  in  the  company  of  the  courtier  and  warrior  than  in  the 
monastery.  But  the  change  went  little  further :  the  monastic 
rigour  was  tenacious  and  aggressive:  Lanfranc  was  himself 
a  monk,  and  allowed  the  monastic  traditions  of  the  early  Eng- 
lish church  even  nibre  than  their  due  weight  in  his  reforms '. 
It  is  now  that  the  secular  clerks  finally  disappear  from  those 
cathedrals  which  remained  monastic  until  the  Reformation. 
The  abuses  of  the  rich  foundations  by  married  canons,  who  would  Question  of 

,     .     ,  ,     .  ,  monasticisiD 

perpetuate  a  hereditary  clerical  caste,  were  glaring ;  and  so  in  the  cathe 
strong  was  their  interest  in  both  Normandy  and  England  that 
neither  legal  nor  ecclesiastical  discouragement  could  avail  for  a 
century  and  a  half  to  extinguish  the  evil  *.  The  cathedrals  were 
divided  between  the  two  ^sterns  in  nearly  equal  proportions. 
But  the  reforming  prelates  showed  no  wish  to  throw  in  their  lot 
with  their  churches.  The  bishop's  share  of  the  estates  was  sepa- 
rated frt>m  that  of  the  monks,  and  the  exemptions  which  had 
been  obtained  by  the  favoured  non-cathedral  monasteries  were 
grasped  at  by  the  conventual  cathedrals  in  order  to  oust  the 

*  In  the  oouncil  of  London,  A.D.  T075,  it  'v*^<^  determined  to  reraoye  the 
see  of  Sberbom  to  Old  Sarom ;  that  of  Sels^y  to  Chichester ;  and  that  of 
Xiobfield  to  Chester.  The  see  of  Dorchester  was  removed  to  Lincohi  in 
1085;  that  of  Elmham,  which  had  been  transferred  to  Thetford  about 
107S.  was  moved  to  Norwich  in  iioi.  The  see  of  CretHton  had  been  trans- 
ferred to  Exeter  in  1050.  Bishop  John  of  Wells  took  up  his  station  at 
Bath  in  1088.    See  Wilkins,  Concilia  i.  363. 

*  See  Epistolae  Cantoarienses,  pref.  pp.  xx-xzvL  lianfranc  seems  to 
hivTe  been  nrged  by  Alexander  II  himself  to  reorganise  the  cathedral  of 
OMiterbiuy  on  monastic  principles ;  and  the  same  pope  forbade  bishop 
WRlkelin  of  Winchester  to  expel  the  monks  from  his  church. 

'  Bpp.  Cantnar.  pref.  xxvL  In  the  reigna  of  Edward  the  Confessor  and 
WiHiam,  the  foreign  bithope  of  Wells,  Exeter,  and  York  attempted  to 
reduce  thedr  canons  to  rale  by  ordering  them  to  have  a  common  refectory 
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Ghrowthof    jurisdiction  of  the  bishop  in  the  house  and  in  the  property  of 
indcon-       his  chapter.     Thus  even  when  the  see  was  transferred  to  the 
cities,  it  was  rather  the  cathedral  body  than  its  nominal  head 
that  increased  in  power  and  pomp.     New  churches  rivalfibg  in 
beauty  and  size  those  of  the  continent  began  to  be  buii^and 
New  orders  hospitable  establbhments  to  be  doubled.     New  orders  were  in- 
stituted in  quick  succession.     The  canonical  reform  failed,  but 
the  Augustinian  canons  grew  up  out  of  the  failure:    every 
attempt  at  monastic  development  took  ultimately  the  form  of 
a  new  rule,  and  in  England  all  found  a  ready  and  too  liberal 
welcome.     In  many  instances  this  liberality  was  exercised  at 
the  expense  of  the  parish  churches,  and  an  evil  precedent  was 
established  which  outlived  in  its  effects  very  much  of  the  advan- 
tage gained  from  monastic  piety  and  cultivatioa     But  these 
I'esults  are  yet  far  distant.  *  ^ 

Transitional  102.  A  general  view  of  the  reign  of  the  Conqueror  suggeats 
the  Conque-  the  conclusion  that,  notwithstanding  the  strength  of  his  personal 
character,  and  his  maintenance  of  his  right  as  king  of  the  English 
and  patron  of  the  people  both  in  church  and  in  state ; — notwith-  j 
standing  the  clearness  of  his  political  designs  and  the  definiteness  I 
and  solidity  of  his  principles  of  action,  there  was  very  much  in  the 
state  system  which  he  initiated  that  still  lay  in  solution.  So 
much  depended  on  the  personal  relations  between  himself  and 
Lanfranc  in  church  matters,  that  after  their  deaths  the  whole 
ecclesiastical  fabric  narrowly  escaped  destruction ;  and  in  tem- 
poral matters  also,  Lanfranc's  influence  excepted,  the  king  had 
no  constitutional  adviser,  no  personal  friend  whose  authorit}' 
contained  any  element  of  independence.  William  is  his  own 
minister.  His  policy,  so  far  as  it  is  his  own,  owes  its  stability  to 
his  will.  His  witan  are  of  his  own  creation, — feudatories  powerful 
in  enmity,  no  source  of  strength  even  when  they  are  friends  and 
allies,  with  a  policy  of  their  own  which  he  is  determined  to  combat. 

and  donnitoiy.  They  were  unable  to  enforce  the  command.  The  institn- 
tlon  of  Augustinian  canons  which  resulted  from  the  like  projects  of  refonn 
was  not  adopted  in  any  English  cathedral  until  the  see  of  Carlisle  was 
founded  by  Henry  I,  and  this  continued  the  only  Augustinian  cathedral  in 
England  until  the  Beformation.  Many  of  the  Scottish  cathedrals  were, 
however,  made  Augustinian  in  the  twelfth  and  thirteenth  centuries. 
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His  people  fear  hinueven  when  and  where  they  trust  him  :  he  ig-tSenemicha 
nnder  no  real  constraint,  whether  of  law  or  coDscience,  to  role  government 
them  welL  His  rule  is  despotic  therefore,  in  spite  of  the  old 
national  and  constitutional  forms  which  he  suffers  to  exist :  it  is 
the  rule  of  a  wise  and  wary,  a  strong  and  resolute,  not  a  wanton 
and  arbitrary  despot ;  it  avoids  the  evils  of  irresponsible  tyranny, 
because  he  who  exercises  it  has  learned  to  command  himself  as 
well  as  other  men.  But  a  change  of  sovereign  can  turn  the  severe 
and  wary  rule  into  savage  licence ;  and  the  people,  who  have  grown 
up  and  have  been  educated  under  a  loose,  disorganised  polity,  see 
no  difference  between  discipline  and  oppression.  The  constitu- 
tional effects  of  the  Conquest  are  not  worked  out  in  William's 
reign,  but  in  that  of  Henry  I.  The  moral  training  of  the  nation 
does  not  as  yet  go  beyond  castigation :  the  lowest  depth  of 
hamiliation  has  yet  to  be  reached,  but  even  that  yields  necessary 
lessons  of  its  own.  It  is  useless  to  ask  what  the  result  would 
have  been  if  the  first  Norman  king  had  been  such  a  man  as 
William  Rufus :  but  it  was  most  fortunate  for  the  English  that 
in  the  hour  of  Uieir  great  peril,  when  they  had  neither  ruler, 
counsel,  nor  system,  they  fell  under  the  rule  of  one  who  was 
a  law  to  himself,  who  saw  the  coincidence  of  duty  and  policy,  \ 
and  preferred  the  forms  of  ancient  royalty  to  the  more  ostenta-y 
tioufl  position  of  a  feudal  conquenn-.  He  was  a  hard  man, 
austere,  exacting,  oppressive :  his  heavy  hand  made  the  £ng* 
lish  themselves  comprehend  their  own  national  unity  through 
a  oommnnity  of  suffering.  Yet  in  the  suffering  they  were  able 
to  discern  that  there  might  be  still  worse  things  to  bear :  one 
strong  master  was  better  tiian  many  weak  ones,  general  oppres- 
sion than  actual  anarchy.  The  king  made  and  kept  good  peace. 
The  Danegeld  and  the  Forest-law  were  not  too  much  to  pay  for 
the  escape  from  private  war  and  feudal  disruption. 
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CHAPTER    X. 

POLITICAL  SURVEY   OP   THE  NORMAN   PERIOD. 

103.  Points  of  contention  in  the  Norman  reigns. — 104.  Title  of  William 
Rufus :  struggle  with  the  feudatories. — 106.  Recognition  of  the  rights 
of  the  English.  — 106.  Absolute  tyranny:  in  Church:  — 107.  In 
State.— 108.  Accession  of  Henry  I.— 109.  Humiliation  of  the  feuda- 

[  tones. — 110.  Alliance  of  king  and  people. — 111.  Institution  of  strong 
government  system.  — 112.  Ecclesiastical  policy. — 118.  Accession  of 
Stephen.  — 114.  His  miagovernment. — 115.  The  consequent  anarchy. 
— 116.  Scheme  of  reform. 

Political  his-  103.  The  political  history  of  the  Conqueror's  reign  consists 
c<Squeror'8  mainly  in  the  three  great  struggles  with  the  native  English, 
^^^*^  with  the  rebellious  earls,  and  with  the  disobedient  heir.     The 

foreign  wars  and  the  constitutional  measures  which  they  involved 
were  in  close  connexion  with  one  or  other  of  these  struggles. 
stnMgtes  of  In  the  first  case  "William  was  victorious,  partly  through  the 
still  unbroken  force  of  his  own  power  as  leader  of  the  Norman 
host,  and  partly  through  the  want  of  concert  among  his  enemies. 
The  family  of  Godwin,  whose  strength  lay  in  the  support  of 
Welsh  and  Irish  princes,  had  not  a  single  principle  in  common 
with  the  remnant  of  the  West-Saxon  house,  whose  allies  were  in 
Scotland  and  Denmark.  Eadric  the  Wild  might  raise  Hereford- 
shire, but  he  was  too  far  away  to  help  the  men  of  Kent.  The 
strong  and  united  Norman  force  met  them  separately  and 
crushed  them  in  detail.  The  terrible  vengeance  wreaked  on 
the  Northumbrian  population  effectually  prevented  any  further 
attempt  at  a  rising,  and  the  English  found  in  obedience  to  one 
strong  ruler  a  source  of  unity,  strength,  and  safety,  such  as  they 
had  not  possessed  since  the  days  of  Edgar.  They  suffered, 
without  power  to  rebel,  until  all  the  old  causes  of  division 
amongst  them  were  forgotten* 
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The  coDspiracy  of  the  earls  in  A.D.  1074  begins  a  ^®^2^"^^ 
page  of  history,  and  the  speeches  put  by  Ordericus  Vitalis 
in  the  months  of  the  conspirators  give  a  clue  to  the  nnder- 
stasding  of  the  next  century.  Roger  of  Breteuil  and  Ealph 
Gruader,  the  former  being  earl  of  Herefordshire,  the  latter  of 
Norfolk  or  East-Anglia,  were  discontented  wi^  the  ample 
proyision  that  the  king  had  made  for  them,  and  made  a  state- 
ment of  their  grievances,  which  the  historian  elaborates  into 

a  speech^.     William  they  said  was  a  bastard  and  had  seized  Its  obkct 

.  and  pleaa* 

the  English  crown  nnrighteously ;  he  had  oppressed  his  nobles 

in  Normandy,  despoiled  the  count  of  Mortain,  poisoned   the 

counts  of  Brittany  and  of  the  Vexin ;  he  had  refused  to  reward 

the  followers  who  had  fought  his  battles,  or  had  given  them  only 

barren  and  desolate  lands.     The  English,  although  they  would 

gladly  have  had  revenge,  are  described  as  contentedly  cultivating 

their  lands,  and  more  intent  on  enjoyment  than  on  battle.     The 

malcontents  propose  to  Waltheof  that  England  should  be  restored 

to  the  state  in  which  it  was  in  King  Edward's  time ;  one  of  the 

three  should  be  king,  ihe  other  two  should  be  dukes  ^   Waltheof 


*  Ord.  VH.  iv.  14.  'Degener,  utpote  nothus,  eet  qui  rex  nuncupatup,  et 
in  propfttolo  divinitus  monstratnr  quod  Deo  displicet,  dum  taliB  hems 
regno  praeaidet. .  . .  Ipse  Willelmum  Warlengum  Moritolii  comitem  pro 
HBO  rerbo  exhereditavit,  et  de  Nenstria  peoitus  effiigavit;  Walterium 
Pontesii  oomitem  Edward!  re^is  nepotem,  cum  Biota  uxore  sua  Faleeiae 
hospitavit,  et  nefiiria  potioue  simul  amboe  una  nocte  peremit.  Conanum 
qooque  strenuissimuixi  consulem  veneno  infecit.  Haec  et  alia  multa  erga 
oogDatos  et  affines  suos  scelera  Willelmus  peregit,  qui  super  nos  et  com- 
pftres  noetros  adhuc  similia  perpetrare  non  desistit.  Nobile  regnum  Angliae 
temere  invasit,  genuinos  heredes  injuste  trucidavit,  vel  in  exilium  crude- 
liter  pepulit.  Suos  quoqne  adjutores  per  quos  super  omne  genus  suum 
Bublimatas  eet,  non  nt  decuisset  honoravit,  sed  multis  qui  sanguinem  suum 
in  ejus  satellitio  fuderunt  ingratus  exstitlt,  et  pro  firiyolis  occasionibus  ad 
mortem  usque  velut  hostes  puniit.  Vulneratis  victoribus  steriles  fundos  et 
hostiom  depopulatione  desolatoe  donavit,  et  eisdem  postmodum  restauratos 
avaritia  cogente  abstulit  seu  minoravit.  Ecce  major  pars  exercitus  trans 
pontum  moratur,  assiduisque  bellis  acriter  occupatus  detinetur.  Angli  sua 
solummodo  rura  colimt,  conviviis  et  potationibus,  non  proeliis  intendunt, 
Bommopere  tamen  pro  suorum  exitio  parentum  ultionem  videre  concu- 
piflcunt.' 

*  Ibid.  'Acquiesce  nobis  et  indesinenter  inhaere,  et  tertiam  partem 
Angliae  nobiscum  sine  dubio  poteris  habere.  Volumus  enim  ut  status 
regm  Albionis  redintegretur  omnimodis  sicut  olim  fuit  tempore  Edwardi 
piissimi  regis.  XJnud  ex  nobis  sit  rex  et  duo  sint  duces  et  sic  nobis  tribus 
<Hmne8  An^orum  tubjicientur  bonores.' 

U  2 
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Objects  of     declined  the  project,  but  fell  a  victim  to  the  snspicioas  hatred*  of 
pacvof  the    William,  who  spared  the  lives  of  the  real  offenders.    The  groondfir 
of  the  discontent  thus  stated  seem  to  include  three  points — ^the 
title  of  the  king,  the  condition  of  the  English,  and  the  restric- 
tions imposed  upon  the  Norman  vassals :  and  these  are  the  very 
points  which  give  interest  to  the  history  of  the  Norman  period  ; 
for  a  century,  no  king  succeeds  with  undisputed  title;    the 
Norman  baronage  is  incessantly  in  arms  in  order  to  extend 
their  own  power,  taking  advantage  of  every  quarrel,  and  ranging 
themselves  with  the  king  or  against  him  on  no  principle  save 
the  desire  of  strengthening  their  own  position ;  and  the  English 
are  found  by  the  king  and  his  ministers  to  be  the  only  trust- 
worthy element  in  society,  notwithstanding  their  sufferings  and 
^  the  many  attempts  made  to  draw  them  from  their  allegiaiiee. 
llie  reign  of  William  Rufus  exhibits  the  several  elements  of 
disturbance  in  open  working,  and  throws  into  light  the  different 
interests  which  had  been  operating  obscurely  and  confusedly 
under  the  sagacious  pressure  of  his  father's  hand* 
importaBce       104.  The  question  of  personal  title,  the  right  to  the  head^p 
tion  of  title   of  the  races  ruled  by  the  CJonqueror,  is  not  directly  connected 
in^  on  other  with  constitutional  history.     But  its  bearing  on  the  political 
cpnstitu-      development  of  England  is  most  important,  and  in  its  many 
keresL  complexities  it  touches  the  main  sources  of  constitutional  growth. 

The  duke  of  the  Normans  had  acquired  the  realm  of  England, 
\  by  the  gift  of  God,  as  he  himself  said,  and  by  the  acceptance  of 
\  the  English  witenagemot,  but  directly  by  the  arms  of  the 
Norman  race.  The  Normans  had  availed  themselves  of  William's 
ambition,  strength,  and  supposititious  claims  as  Edward's  heir, 
and  had  established  their  hold  on  England ;  but  William  himself 
they  had  never  loved,  they  despised  his  birth,  and  feared  and 
c^etested  the  very  strength  which  sustained  them.  His  position 
ds  duke  of  the  Normans  had  been  won  through  rivers  of  blood, 
and  by  the  violent  extinction  of  every  dement  of  rivalry. 
England  was  the  conquest  of  the  race,  or  of  a  voluntary  asso- 
ciation under  the  head  of  the  race.  But  William's  hold  on 
England  could  not  be  shaken  without  risking  the  loss  of 
England  to  the  race  itself.     And  yet  William  had  most  grudg- 
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ingly  rewarded  their  aid  and  reluctantly  acknowledged  their  The  great 

elaims.     Should  England  and  Normandy  be  separated,  should  I^itage  I 

the  headship  of  the  race  continue  in  the  progeny  of  the  bastard,  ti^^^ 

or  should  advantage  be  taken  of  every  opportunity  of  raising  *  *" 

either  question,   to   secure    more   independent  power  to   the 

feodatories  and  reduce  their  king-duke  to  the  position  of  the 

king-duke  of  the  French  ?    On  whatever  plea  the  struggle  arose, 

Uie  main  object  of  the  Norman  nobles  was  the  securing  of  feudal 

power,  and  the  unavoidable  result  of  such  a  consummation  would 

be  the  entire  enslaving  of  the  English.     Hence  it  was  that  none 

of  the  great  houses  maintained  a  consistent  policy ;  they  none  of 

them  sincerely  believed  in  the  grounds  put  forth  as  pretexts 

of  quarrel ;  but  fought  first  on  one  side  and  then  on  the  other, 

and  purchased  promises  from  either  side  by  alternate  offers  of 

sapport      And  the   necessary  result  of  this   was   their  own 

destruction.     In  such  a  struggle  royalty  must  win  in  the  end, 

and  whichever  of  the  competitors  for  it  ultimately  succeeds  will 

take  care  to  make  his  position  safe  against  such   uncertain 

friends  and  such  certain  foes. 

The  conspiracy  of  a.d.  1074  is  the  first  epoch  of  the  struggle  :  Bebeiiion 

the  last  of  the  English  earls  perished  in  consequence,  and  the  Y 

first  of  the  Norman  earls  suffered  forfeiture.     The  long  series  of  A 

humiliations  which  they  brought  upon  themselves  began.     They  I ' 

had  asserted  the  right  of  the  race  and  the  deserts  of  the  con-    \ 

federacy.     The  rebellion  of  Robert  followed  in  a. d.  1078 ;  he    ' 

claimed  the  Norman  duchy  by  his  father's  mft,  and  was  sup-  He  i«  wp- 
,,-  .,  ,  ,  .  portedbytl 

ported  by  four  of  the  greatest  barons  of  the  new  aristocracy,  younger 
Robert  of  Belesme,  William  of  Breteuil,  Roger  of  Bienfaite,  and 
Robert  Mowbray,  the  heirs  of  William's  oldest  and  most  trusted 
ministers^.  That  rebellion  was  quelled,  and  without  much 
bloodshed  or  confiscation,  though  the  king  did  not  feel  himself 
secure  without  imprisoning  and  dispossessing  his  brother  Odo  of 

'  Bobert  of  Belesme  was  son  of  Roger  MoDtgomery,  earl  of  Shrews- 
bury ;  William  of  Breteuil,  son  of  William  Fitz-Osbem ;  Roger  of  Bienfaite, 
wn  of  Richard  and  grandson  of  Gilbert  of  Brionne.  the  Conqueror's 
S^Utfdian;  Robert  Mowbray  was  nephew  and  heir  of  Bishop  Gosfrid  of 
Coutances :  all  trusted  ministers  of  William,  three  of  whom  had  actually 
^en  justiciikrs.    Ord,  Vit  v.  10. 

Digitized  by  VjOOQIC 


294 


Constitutional  Hutoiy, 


[^CHAP. 


Bajeux  :  and  the  war  that  was  kindled  bj  it  opened  the  way  for 
the  aggression  of  the  French  king  which  William  was  engaged  in 
repelling  at  the  time  of  his  death.  His  confession  on  his  death- 
-  bed,  if  actually  made  as  related  by  Ordericus,  is  one  of  the  most 
singular  monuments  of  history.  He  looked  back  for  fifty-six 
years  on  Normandy,  and  recounted  what  he  suffered  at  the  hand 
of  his  enemies  and  how  he  had  repaid  them.  He  looked  for- 
ward also,  and  augured  of  the  future ;  but  he  did  not  attempt  to 
do  violence  to  destiny.  Robert  must  have  Normandy ;  William 
he  wished,  but  dared  not  command,  should  have  England ;  Henry 
he  was  sure  would  have  all  in  the  end.  His  experience  sug- 
gested much  misgiving,  but  furnished  no  means  of  directing  the 
future.  He  saw  the  struggle  that  must  come,  as  soon  as  his 
death  opened  the  question^. 

The  claim  of  Robert  to  the  whole  of  his  father's  dominion  was 
taken  up  by  the  restless  barons  at  once  :  far  the  larger  part  ad- 
hered to  him,  especially  his  father's  brothers  Odo  of  Bayenx  and 
Robert  of  Mortain ;  also  Gosfrid  of  Coutances,  Robert  Mowhray 
and  Roger  Montgomery :  indeed,  all  the  princes  of  the  Conqueet 
except  the  earl  of  Chester  and  William  of  Warenne*.  "William  over- 
came the  opposition,  but  was  not  yet  strong  enough  to  punish  it 
The  only  great  forfeiture  was  Odo's  earldom  of  Kent.  Scvtcd  years 
later  an  attempt  was  made  to  get  rid  altogether  of  the  Con- 
queror's heirs,  and  to  assert  for  Count  Stephen  of  Aom^e,  the 
grandson  of  duke  Robert  the  Second ',  the  headship  of  the  raoe\ 


»  Ord.Vit.vii.  15,  16. 

*  Orderious  mentions,  as  taking  part  in  the  first  rising  on  Robert'i  behalt 
Bishop  Odo,  Eustace  of  Boulogne,  Robert  of  Belesme,  and  his  father  Roger 
Montgomery  (secretly),  Hugh  of  Grantmesnil,  and  Bernard  of  Kenf- 
march^ ;  lib.  viii.  c.  2.  Florence  adds  Gosfrid  of  Coutances,  Bobert  o£ 
Mortain,  and  Robert  Mowbray,  the  last  of  whom  is  placed  by  Ordericos 
on  the  side  of  William  Rufus,  and  the  bishop  of  Durham.  On  tiie  king's 
side  were  Hugh  of  Chester,  William  of  Warenne,  and  Robert  f^ts- 
Hamon  ;  but  the  mainstay  of  the  party  was  Lanfranc. 

^  Odo  of  Aumftle  was  married  to  a  sister  of  the  Conqueror,  who  is  said 
distinctly  by  Ordericus  to  have  been  daughter  of  dnke  Robert  andHarlotta 
(lib.  iv.  c.  7).  The  Continuator  6f  William  of  Jumieges  (ed.  Camden, 
p.  687)  calls  her  the  uterine  sister  of  the  Conqueror ;  it  is  impoesibfe 
that  the  Normans  should  have  accepted  the  idea  of  electing  an  entix« 
stranger. 

^  The  heads  of  this  revolt  were,  according  to  Florence,  Robert  Mowlnaj 
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T^iB  also  failed,  and   was   followed  by  considerable   but   stilLForfeitupes 
<»iitious  forfeitures ;  the  great  earl  Robert  Mowbray  of  North-A 
unberland  lost  his  liberty  and  estates ;   Roger  de  Lacy  was  j 
•  deprived  of  his  hundred  Mid  sixteen  manors,  the  earl  of  Shrews-  I 
bury  paid  an  enormous  fine,  count  William  of  Eu  was  mutilated. 
A  great  gap  was  already  made  in  the  phalanx  of  the  feudatories ; 
the  death  of  William  stayed  but  did  not  avert  the  destructitn 
of  the  rest. 

105.  But  far  more  important  in  principle  than  the  demolition  The  people 
of  the  single  feudatories  is  the  relation  created  and  strengthened  on  the  side 
between  the  king  and  the  native  English.     The  Conqueror's 
last  wish  for  the  disposal  of  England  was  confided  to  Lanfranc, 
as  tiie  head  of  the  witenagemot  of  the  kingdom :  and  Lanfranc 
proceeded  to  secure  the  fulfilment  of  it  in  such  a  constitutional 
way  as  lay  open  to  him,  when  the  majority  of  the  baronage  were 
inclining  to  duke  Robert     William  was  ready  to  make  any 
promise  to  secure  his  crown.     He  swore  to  Lanfranc  that  if  he  Promise  of 
were  made  king  he  would  preserve  justice  and  equity  and  mercy  Eums: 
throii^hoat  the  realm,  would  defend  against  all  men  the  peace,  nation; . 
liberty,  and  security  of  the  churches,  and  would  in  all  things  and 
through  all  things  comply  with  his  precept  and  counsel^.     On 
this  understanding  Lanfranc  crowned  him  and   received^ the 
formal  enunciation  of  the  engagement  in  the  coronation  oaths. 
The  outbreak  of  war  immediately  after  forced  from  him  another  in  the  time 
acknowledgment  of  his  duty.     He  found  Lanfranc  his  ablest 
adviser,  Wulfstan  his  most  energetic  supporter;  he  called  the 
English  together,  declared  to  them  the  treason  of  the  Normans, 
and  b^ged  their  aid.     If  they  would  assist  him  and  be  &ithful 
in  this  need,  he  would  grant  them  a  better  law  of  their  own 
choosing;  he  forbade  on  the  instant  all  unjust  taxation,  and 

eari  of  Northumberland,  and  William  count  of  Eu.   Orderic  adds  Roger  de 
Lacy  and  earl  Hugh  of  Shrewsbury.     Ord.  Vit.  viii.  33. 

^  'Verens  ne  <Slatio  conseorationis  suae  inferret  ei  dispendium  oupiti 
honorifl,  coepit  tarn  per  se  quam  per  omnes  quos  poterat,  fide  sacramentoque 
Lanfranco  promittere  justitiam,  aequitatem  et  misericordiam  se  per  totum 
regnuzn,  si  rex  foret,  in  omni  negotio  servaturum ;  pacem,  libertatem,  secu- 
ritatem  ecclesiaruni  contra  omnes  defensurum;  necnon  pmeceptis  atque 
oonsiliis  ejus  per  omnia  et  in  omnibus  obtemperaturum.'  Eadmer,  Hist. 
Nov.  i.  p.  14. 
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^romisetor  lurrendered   his  hold    on  their    forests^.     The    Emrlifih   too 

William  ,  ,  .  . 

tuftis:  willingly  believed  him,  and  throwing  themselves  with  exiergy 
into  the  struggle^  brought  it  to  a  successful  issue.  The  king^ 
forgot  his  promises,  and  when  reminded  of  them  by  Lanfranc, 
answered  in  wrath,  'Who  is  there  who  can  fulfil  all  that  he 
promises ) '     Lanfranc's  death  removed  hb  best  counsellor,  and 

luring  his  h«  b^;an  to  act  with  unrestrained  and  wanton  tyranny.  A  third 
time,  in  A.D.  1093,  when  he  either  believed  himself  to  be  dying 
or  wished  to  purchase  a  reprieve  by  repentance,  he  made  a 
formal  declaration,  pledging  his  faith  and  making  the  bishops 
the  sureties  between  himself  and  his  Grod,  sending  them  to  make 
the  promises  for  him  before  the  altar.  A  written  proclamation 
was  made  and  sealed,  all  prisoners  were  to  be  released,  all  debts 
pardoned,  and  all  offences  forgiven  and  forgotten.     To  all  the 

*  Of  this  second  formal  engagement  to  govern  well  we  have  four  ac- 
counts, (i)  Florence  sajs :  '  Congregato  vero  quantum  ad  praesens  poterat 
Kormannorum,  sed  tamen  maxime  Anglorum,  equestri  et  pedestri  licet 
mediocri  exercitu,  statuens  leges,  promittens  fikutoribus  omnia  bona  . .  . 
tendere  disposuit  Roveoeastram.'  (2)  Simeon  of  Durham :  *  Hoc  audito 
rex  fecit  convocare  Anglos  et  ostendit  eis  traditionem  Normannonm[i 
et  rogayit  ut  sibi  auxilio  essent,  eo  tenore  ut>  si  in  hac  necessitate  sibi 
fideles  existerent,  meliorem  legem  quam  vellent  exigere  eis  concederet^  et 
omnem  injustum  scottum  interdixit  et  concessit  omnibus  silvas  suas  et 
yenationem.  Sed  quicquid  promisit  parvo  tempore  custodivit.  Angli  tamen 
fideliter  eum  juvabant.'  (3)  William  of  Malmesbury,  G.  R.  iv.  §  306 : 
*  Yidens  Normannos  pene  omnes  in  una  rabie  conspiratos,  Anglos  proboe  et 
fortes  viros  qui  adhuc  residui  erant,  invitatoriis  scriptis  accersiit ;  quibus 
super  injuriis  suis  querimoniam  fadens,  bonasque  leges  et  tributorum 
leyamen  liberasque  venationes  poUicens,  fidelitati  suae  obligavit . . .  Anglos 
suos  appellat ;  jubet  ut  compatriotas  advocent  ad  obeidionem  venire,  nisi  si 
qui  velmt  sub  nomine  Niihing,  quod  nequam  sonat,  remanere.  Angli  qui 
nibil  miserius  putarent  quam  hujusce  vocabuli  dedecore  aduri,  catervatim 
ad  regem  confluunt  et  invincibilem  exercitum  fEMjiunt.'  (4)  Ordericus,  viii.  2 : 
'  Lanfrancum  itaque  archiepiscopum  cum  suffraganeis  praesulibus,  oomites, 
Anglosque  naturales  oonvocavit,  et  conatus  adveisariorum  ac  velle  suum 
expugnandi  eos  indicatvit.  At  illi  regem,  ut  perturbatores  pads  0(HniHi- 
meret  adhortati  sunt,  seseque  promptissimos  ad  adjuvandum  polUdti  sunt 
Anglonim  vero  trig^inta  millia  tunc  ad  servitium  regis  sponte  sua  conve- 
nerunt,  regemque  ut  perfidos  proditoree  absque  respectu  puniret,  adm»> 
nuerunt,  dicentes  "  Vinliter  age  ut  regis  filius  et  legitime  ad  r^num  sssump- 
tus,  securus  in  hoc  regno  dominare  omnibus.  Nonne  vides  quot  tecum 
sumus,  tibique  gratanter  paremus?  Passim  per  totam  Aibionem  impeia 
onmesque  rebelles  dejice  regali  justitia.  Usque  ad  mortem  pro  te  certa- 
bimus,  nee  unquam  tibi  alium  praeponemus.  Stultum  nimis  et  pro&num 
noto  regi  praeferre  hostem  extraneum.  Detestabilis  gens  est  quae  priodpi 
suo  infida  est.  Phalanx  morti  sit  vicina  quae  domini  sui  gaudet  ruina. 
Solerter  Anglorum  rimare  historias,  inveniesque  semper  fidos  prindpibns 
suis  Angligenas." ' 
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people  moreover  were  promised  good  and  holy  laws,  the  in- 
Tiokble   obsenrance  of  right,  and  a  severe  examination  into    1 
wrongs  such  as  should  frighten  all  men  from  evil-doing^.     The    I 
king  recovered,  but  behaved  worse  than  ever*.  | 

The  acknowledgments  of  his  duty  were  however  not  without  Value  of 
their  value.     The  charter,  if  it  ever  existed,  was  lost,  and  the  knowiedsr- 
benefits   it    promised   were  withheld.      The   quarrel   with   theffiuty. 
Church  followed,  and  the  wretched  king  cast  away  even  the 
outward   observance   of  morality  and  religion.     But  he  had 
testified  to  the  nation  his  own  duty  and  their  right.     He  had 
revealed  to  them  their  moral  and  material  strength  at  the  same 
time.     Fear  of  man  and  dread  of  GKkI's  present  judgment  forced 
Imn  to   the   promise  which  was  a  confession  of  justice,  and 
I^aced  means  in  their  hands  which  would  set  their  rights  on 
&  firmer  basis  than  the  conscienee  of  a  tyrant.     If  the  reign 
of  William  Rufus  had  no  other  importance,  it  taught  a  lesson 
of  profoundly  valuable  consequence  to  his  successor. 

106.  It  is  not  easy  at  first  sight  to  determine  exactly  the  i^iedai  acts 
particular  measures  by  which,  in  spite  of  his  professions  of  good  of  wiiuam 
government  and   the  support  which  he  purchased   by   them, 
William  Bufus  earned  the  detestation  of  all  classes  of  his  sub- 
jeets.     The  historians  describe  him  as  a  strong,  fierce,  and  arro- 
gftnt  man,  of  abandoned  habits,  cruel,  profane,  and  avaricious ; 

'  Flofrence  says :  '  Cum  se  putaret  cite  moriturum.  nt  ei  sui  barones  rag- 
9*MerQQt,  vitam  suam  corrigere,  ecdesias  noQ  amplius  vendere  neo  ad 
<»n«um  poDere,  sed  illas  regia  tueri  potefitate,  irrectas  leges  deetruere  ac 
yMUM  statnere  Deo  promisit.'  Eadmer,  Hist.  Nov.  i.  p.  16:  'Adquiescit 
ipse,  et  corde  compunctus  cuucta  quae  viri  sententia  tulit  se  facturum 
i^ocnoQ  totam  vitam  Ruam  id  mansuetudlne  et  justitia  amplius  servaturum 
PoUioetur.  Spondet  in  hoc  fidem  suam,  et  vades  inter  se  et  Deum  facit 
episcopos  8U0B,  mittens  qui  boo  votum  suum  Deo  super  altare  sua  vice  pro- 
Quttant.  Scribitur  edictum  regioque  sigillo  firmatur,  quatenus  captivi 
<\ntcimque  sunt  in  omni  dominatione  siia  relaxentur,  omnia  debita  irrevoca- 
l^ter  remittantur,  omnes  offensiones  ante  baec  perpetratae  indulta  remis- 
"^oe  perpetuae  oblivioni  tradautur.  Promittuntur  insuper  omni  populo 
^^<>tUM  et  sanctae  leges,  inviolabilis  obeervatio  juris,  injuiiarum  gravis  et 
40M  terreat  caeteros  ezaminatio.' 

* '  Willehnus  in  principio  infirmius  laboriosiusque  imperaret,  et  ad  concili- 
*<^o«  gibi  animoB  subditomm  modestior  mitiorque  appareret.  At  post- 
qoaiii,  perdoroitis  hostibus  et  fratre  mollius  agente,  roboratum  est  regnum 
^^  ezaltatum  est  illico  cor  ejus,  apparuitque  succedentibus  prosperis 
<^ua]i8  vpvA  se  lataisset  dum  premeretur  adversis.'    Will.  Newb.  i.  a. 
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but    their  general    declamatory  tone    hides    rather    than  re- 
veals the  constitutional  grievances,  except  where  they  touched 
the  Church.     We  may  however,  by  comparing  the  remedial 
measures  of  Henry  I  with  what  is  known  of  the  law  and  custom 
of  the  Conqueror's  reign,  form  some  idea  of  the  nature  of  the 
Admini^w-  tyranny   of  William   Rufiis.      Ranulf  Flambard,  an   able  and 
nuifFlam.    unprincipled  clerk,  who  had  been  long  acquainted  with  En^« 
land^,  and  was  restrained  by  no  sympathies  with  either  the 
Norman  nobles,  the  native  population,  or  the  clergy,  was  after 
the  death  of  Lanfranc  taken  by  the  king  into  his  confidence. 
Whether  or  not  it  is  fair  to  ascribe  to  Ranulf  the  suggestioa 
of  the  tyrannical  policy  which  marks  the  reign,  it  is  to  him. 
without  doubt  that  the  systematic  oi^ganisation  of  the  exactions 
is  to  be  attributed.     He  possessed,  as  the  king^s  justiciar,  the 
management  of  all  the  fiscal  and  judicial  business  of  the  kingdom, 
and  seems  to  have  exercised  the  functions  of  his  office  with 
indefatigable  zeal.     William,  on  the  other  hand,  although  an 
able  soldier  and  not  deficient  in  political  craft,  has  left  no  traces 
of  administrative  power  such  as  mark  the  rule  of  his  father 
and  brother. 

Eanulf  s  policy  seems  to  have  been  to  tighten  as  much  .as 
Ipossible  the  hold  which  the  feudal  law  gave  to  the  king  on 
jail  feudatories  temporal  and  spiritual,  taking  the  fullest  advan- 
Itage  of  every  opportunity,  and  prolonging  by  unscrupulous 
In  ecoie-  chicanery  the  determination  of  every  dispute.  In  ecclesiastical 
matters.  matters  this  plan  was  systematically  pursued.  The  analogy 
of  lay  fiefs  was  applied  to  the  churches  with  as  much  minuteness 
as  was  possible.  The  form  of  homage  had  been  usual  in  the 
Conqueror's  reign ;  the  great  question  of  investitures  being  set 
aside  by  the  mutual  good  understanding  of  king  and  primate ; 
but  the  homage  was  liberally  construed  on  both  sides.  Lan- 
franc did  his  duty  as  a  great  noble,  and  William  contented 
himself  with  the  constitutional  claims  to  which  the  earlier 
system  had  regarded  the  archbishop  as  liable.  No  advantage 
was  taken  of  the  vacancies  of  sees  or  abbeys  to  draw  the 

^  See  Chap.  XI.  pp.  347,  348,  below. 
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revenues  of  the  Church  into  the  royal  treasury,  or  by  prolonging  Prolongation 

,     .  1.1^^     1       !•        of  vacancies. 

the  yacancy  to  increase  the  accumulations  on  which  the  king 

might  lay  his  hand ;  on  the  contrary,  we  are  distinctly  informed 

that  the  revenues  of  the  vacant  churches  were  collected  and 

preserved  in   safe  custody  for  the  new  prelate,  and  that  the 

elections   were  not  unduly  postponed^.      The   elections  were 

themselves  scarcely  canonical,  but  all  difficulties  were  avoided 

by  Lanfranc,  who  suggested  the  best  men  to  the  king  for  that 

formal  nomination  which  had  taken  the  place  of  election. 

Ranulf  Flambard   saw   no  other   difference  between  an  ec-  Churches 

...'.,.  t     1     treated  as 
desiastical  and  a  lay  fief  than  the  superior  facilities  which  the  lay  fees. 

first  gave  for  extortion ;  the  dead  bishop  left  no  heir  who  could 

importunately  insist  on  receiving  seisin  of  his  inheritance  ;  and 

it  was  in  his   master's  power  to  determine  how  soon  or  at 

what  price  an   heir   should  be   created  and   admitted.      The 

vacancies  of  the  churches  were  prolonged  indefinitely,  in  spite 

of  canon  ahd  custom  ;  their  property  was  taken  into  the  king's 

hands  and  administered  by  his  officers  just  as  the  barony  of 

a  ward  of  the  crown  might  be ;  and  all  proceeds  were  claimed 

for  the  king.     Not  only  so  ;  the  lands  were  let  out  on  farm ', 

a  large  fine  paid  down  at  once,  and  a  small  rent  promised  for 

the  future  :   the  king  secured  the  fine,  the  bishop  might  or 

might  not  recover  the  rent.     Further,  the  longer  the  vacancy 

lasted  the  less  chance  there  was  of  redress  being  enforced  when 

it  was  at  last  filled  up ;  the  king  could  even  grant  away  the 

lands  of  the   Church  as  hereditary  fiefs  to  his  knights,  and 

refuse  to  admit  a  new  bishop  until  he  had  promised  to  ratify 

his  gifts.     Lastly,  he  might  demand  of  the  new  bishop  such  a 

payment  on  entry  as  gave  to  the  whole  transaction  a  simoniacal 

complexion,  on  the  analogy  of  the  relief  payable  by  the  heir 


^  W.  Malmesb.  iv.  §  314 :  '  Tempore  patris  post  decessum  episcopi 
Tel  abbatis  omnes  reditus  integre  custodiebantur,  substituendo  pastori 
reaigiuuidi,  eligebantnrque  personae  religionis  merito  laodabiles/  See 
alio  Ord.  Vit.  viii.  8,  who  distinctly  charges  Banulf  Flambard  with  in- 
troducing the  evil  custom. 

*  *Ad  censnm  |»rimitas  abbatias,  dehino  episcopatus,  quorum  patres  e 
vita  disoesserant  noviter,  accepit  a  rege  et  inde  singulis  annis  summam 
pecaoiae  non  modicam  persolvit  illi'    Flor.  Wig.  a.d.  iioo. 
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of  a  lay  fief*.  All  these  claims  were  contrary  to  the  terms 
on  which  the  endowments  of  the  Church  had  been  granted ; 
but  they  were  in  accord  to  a  certain  extent  with  the  feudal 
spirit  now  introduced  into  the  country,  and  the  very  fact  that 
they  were  made  shows  how  strongly  that  spirit  had  made  itself 
felt  The  Church  was  open  to  these  claims  because  she  furnished 
no  opportimity  for  reliefs,  wardships,  marriage,  escheat,  or 
forfeiture  '. 

107.  From  the  treatment  of  the  churches  conversely  the 
treatment  of  the  feudal  landowners  may  be  inferred :  and  the 
charter  of  Henry  I  confirms  the  inference ;  although  it  is  not 
quite  so  clear  as  in  the  former  case  that  all  the  evil  customs 
owed  their  origin  to  the  reign  of  Wlliam  Rufiis.  On  the  death 
of  a  vassal  the  heir  was  not  admitted  until  he  paid  snch  relief 
as  the  king  would  accept ' ;  the  amount  demanded  was  some- 
times so  great  as  to  equal  the  value  of  the  property ;  the  estate 
might  therefore  be  altogether  resumed,  or  it  might  be  retained 
in  the  king's  hands  as  long  as  he  pleased :  and  this  shameless 
exercise  of  power  was  aggravated  by  the  practice  of  disregarding 
the  testamentary  disposition  of  the  vassal,  so  as  to  leave  his 
family  pauperised  *.  The  right  of  marriage,  that  is,  of  consent- 
ing to  the  marriage  of  the  daughters  of  vassals,  was  interpreted 
to  mean,  the  right  to  exact  a  sum  of  money  for  consent  ^ : 
if  the  marriage  in  question  were  that  of  an  hdress  or  widow, 
the  kiilg  disposed  of  it  without  any  reference  to  the  will  of  Uie 


^  Henry's  promises  in  his  charter  prove  the  existence  of  aQ 
exactions  under  his  brother :  *  S&nctam  Dei  ecclesiam  imprimis  lib^itm 
£ficio,  ita  quod  nee  yendam,  nee  ad  firmam  ponam,  nee  mortuo  art^episoopo 
sive  episoopo  give  abbate'  aliquid  accipiam  de  domiuico  eodeeiae  vel  de 
hominibus  ejus  donee  successor  in  earn  ingrediatur.' 

"  'He  desired  to  be  the  heir  of  every  one,  churchman  or  layman.* 
Chron.  Sax.  a.d.  iioo. 

^  Art.  2  of  Henry's  charter  :  '  Si  quis. .  . .  mortuus  faerit,  heres  sans  Don 
redimet  terram  suam  sicut  fodebat  tempore  fratris  met*  See  Ord.  Tit. 
viii.  8. 

*  See  Henry's  charter,  art.  7  :  *  Si  quis  baronnm  vel  hominnm  meomm 
infirmabitur,  sicut  ipse  dabit  vel  dare  disponet  pecuniam  snam,  ita  datam 
esse  concede.  Quod  si  ipse  praeventus  armis  vel  infinnitaite,  pecaniam 
suam  non  dederit  vel  dare  dispusuerit,  uxor  sua  sive  liberi  aut  parexitei, 
et  legitimi  homines  ejus  earn  pro  anima  ejus  dividant,  meat  eits  mi^itts 
visum  fuerit.' 

*  See  art.  3  of  Henry's  charter. 
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bride  or  her  relations.     The  right  of  wardship  was  asserted  indefinite- 
unrestnctedly.     The  amercements  for  onences  were  arbitrary :  royal  claims, 
a  vassal  might  be  accosed  of  crime  and  find  himself  liable  to 
forfeitiire,   or  to  giye  such  security  as  made  him  constantly 
amenable  to  forfeiture*.     In  all  these  points  the  royal  claims 
were  unrelentingly  pressed. 

Not  less  heavy  was  the  king's  hand  on  the  body  of  the  people.  2PS!"®^*^"i 
On  them  in  the  first  instance  fell  the  burden  of  the  imposts  at  large. 
laid  on  their  feudal  masters.  It  was  from  them,  by  similar 
exactions  of  reliefs,  wardship,  marriage,  and  forfeitures,  that 
the  vassals  raised  money  to  redeem  their  own  rights :  every 
wrong  that  the  king  inflicted  on  his  vassals  they  might  inflict 
on  theirs.  But  the  king  too  had  a  direct  hold  on  them; 
he  demanded  the  old  tribute,  the  hateful  Danegeld  :  he  had  the 
power  to  insist  on  their  military  service,  and  did  so:  on  one 
occasion  Ranulf  brought  down  a  great  force  of  the  fyrd  to 
Hastings,  and  there  took  from  them  the  money  that  the  shires 
bad  furnished  them  with,  the  ten  shillings  for  maintenance,  and 
sent  them  penniless  home '.  He  took  advantage  of  the  simple 
machinery  of  justice  to  tax  them  further.  Ranulf  was  not  only 
the  'exactor'  of  all  the  business  of  the  kingdom,  but  the 
'  phuniator '  also.  '  He  drove  and  commanded  all  his  gemots 
over  all  England'.'  His  management  broke  up  for  a  time  the 
old  arrangements  of  the  hundred  and  shire-moots,  making  them 
mere  engines  of  extortion,  so  that  men  rather  acquiesced  in 
wrong  than  sought  redress  at  such  a  price.  It  is  probable 
farther  that  the  assemblies  which  met  on  these  occasions  were 
turned  to  profit,  being  forced  or  persuaded  to  give  sums  towards 
the  king's  necessities.  The  subordinates  of  the  court  followed 
the  example  of  their  chief ;  no  man  was  safe  against  them ; 
the  poor  man  was  not  protected  by  his  poverty,  nor  the  rich 


^  See  art.  8  of  Henry^s  chaiter. 

*  *Qiiibii8  ut  marA  tranorent  Heastmgae  congregatis,  pecuDiam  qnae 
data  ftterat  eia  ad  viottim  Ratmnlfus  Passeflarobardus  praecepto  regis  ab- 
atulit,  scilicet  onicuique  decern  solidos,  et  eos  domam  repedare  mandaTit, 
peemnain  vero  regi  transmisit.'    Flor.  Wig.  a.d.  1094. 

•  Cbron.  Sax.  a.d.  1099.  ^  the  juaticiarehip  in  the  hands  of  Ranulf, 
Bee  fdrtLer,  Chap.  XI,  below. 
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Story  of  the  by  his  abundance*.     The  very  recent  Domesday  taxation  was 

new  survey.      "  j  ^ 

we  are  told,  superseded  by  a  new  valuation ;  the  old  Englisl] 
hide  was  cut  down  to  the  acreage  of  the  Norman  carucate  * : 
and  thus  estates  were  curtailed  and  taxation  increased  at  the 
same  time.     Whether  the  charge   is   definitely  true  may    be 
questioned,  for  the  testimony  of  Ordericus  is  not  confirmed  by 
distinct  statements   of  the   English  annalists;   but   it   is   not 
Forest  op-     improbable ;  and  the  burden  was  but  one  of  many.     The  forest 
law  or  lawlessness  now  comes  into  marked  prominence.     "Wil- 
liam the  Conqueror  had  afforested  and  desolated  large  territories 
for  the  chase.     His  son  made  the  practice  burdensome  to  baron 
and  villein  alike ;  a  vexation  to  the  one,  destruction  and  exter- 
mination to  the  other.     Unrestrained  by  religion,  by  principle, 
or  by  policy,  with  no  family  interests  to  limit  his  greed,   ex- 
travagance, or  hatred  of  his  kind,  a  foul  incarnation  of  selfishness 
in  its  most  abhorrent  form,  the  enemy  of  God  and  man,  William 
Bufus  gave  to  England  and  Christendom  a  pattern  of  absolutism. 
wiSm'     ;  It  is  only  to  be  ascribed  to  the  weakness  and  disunion  of  those 
Ruftis.        Iwhom  he  wronged  that  he  burdened  the  throne  and  nation 
'for  twelve  long  years  of  misery. 

108.  The  great  question  whether  England  should  or  should 


'  On  the  enormitiee  of  the  king^s  followers,  who  made  his  progresses 
through  the  country  resemble  the  march  of  a  devastating  army,  see 
W.  Malmesb.  iv.  §§  314,  319;  Eadmer,  iv.  p.  94 ;  Ord.  Vit.  viiL  4. 

'  Ord.  Vit.  yiii.  8.  'Hie  juvenem  fraudulentis  stimmlationibns  in- 
quietavit  regem,  incitans  ut  totins  Angliae  reviseret  descriptionem, 
Anglicaeque  telluris  comprobans  iteraret  partitionem,  subditisque  recideret 
tarn  advenis  quam  indigenis  quicquid  inveniretur  ultra  certam  dimen- 
sionem.  Annuente  rege  omnes  carmcatas,  quas  Angli  hidas  vocant, 
funiculo  mensus  est  et  descripsit:  postpositisque  mensuris  quas  liberales 
Angli  jussu  Edwardi  regis  largiter  distribuerant,  imminuit,  et  rafales 
fiscos  accumulans  colonis  arva  retruncavit.  Ruris  itaque  olim  diutius 
nacti  diminutione  et  insoliti  vectigalis  gravi  exaggeratione,  supplioes  regiae 
fidelitati  plebes  indecenter  oppresdt,  abhitis  rebus  attenuavit,  et  in  nimiam 
egestatem  de  ingenti  copia  redegit.'  Palgrave,  Normandy  and  England, 
gives  an  elaborate  amplification  of  this  story,  explaining  that  whereas  the 
productive  value  of  the  land  was  the  basis  of  the  earlier  system  of  rnting, 
Ranulf  introduced  a  simple  computation  of  acreage.  (Vol.  iv.  pp.  59-63.) 
The  words  of  Ordericus  will  scarcely  bear  this.  Fossibly  he  may  refer  to 
a  substitution  of  the  short  hundred  for  the  long  in  the  reckoning  of  the 
hide  of  land :  but  it  is  more  probable  that  the  whole  stoiy  is  a  misappre* 
hension,  and  is  to  be  referred  to  the  Domesday  Survey,  in  which  Banulf 
seems  most  likely  to  have  taken  a  part.    See  p.  348,  below. 
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not  be  ruled  by  the  head  of  the  Norman  race  was  decided  bj  Snooetsion 
the  promptness  of  Henry  in  his  own  fevour.  Robert  continued 
indeed  to  represent  to  the  mind  of  the  feudatories  the  principle 
of  the  Conquest;  by  the  treaty  arranged  at  Caen  in  a.d.  1091 
he  was  entitled,  as  far  as  William's  power  of  disposition  went, 
to  the  succession :  he  had  received  the  homage  of  his  brother 
and  of  the  great  barons  of  the  kingdom,  and  he  had  few  per- 
sonal enemies.  But  he  was  far  away  from  England  at  the 
critical  moment ;  his  right  to  ihe  crown  had  been  disregarded 
by  his  father  in  his  settlement  of  his  estates ;  he  had  grievously 
mismanaged  the  government  of  Normandy,  and  if  he  had  few 
enemies  he  had  stiU  fewer  Mends  who  would  imperil  themselves 
for  a  prince  who  might  be  prompt  only  to  avenge  them.  Henry 
was  on  the  spot.  The  opportunity  that  a  seeming  accident 
supplied  he  had  energy  to  seize  and  courage  and  counsel  to  im- 
prove. The  very  suddenness  of  "William's  death  precluded  the 
possibility  of  preparation  on  either  side.  This  he  turned  to 
profit  The  kingdom  was  taken  by  surprise,  and  when  the 
world  knew  that  William  was  dead,  it  knew  that  Henry  had 
succeeded  him. 

The  accession  of  Henry  was  transacted  with  as  much  deference  Formality  of 
to   national   precedent  as  was  possible  consistently   with  his 
purpose.     Among  the  few  barons  who  were  in  attendance  on 
William  on  the  day  of  his  death  were  the  two  Beaumonts,  the 
earl  of  Warwick  and  the  count  of  Meulan,  Robert  Fitz-Hamon 
and  William  of  Breteuil  ^.     The  last  of  these  made  a  bold  claim 
on  behalf  of  Robert,  but  was  overruled  by  the  others  * ;  the  form 
of  election  was  hastily  gone  through  by  the  barons  on  the  spot ;        i 
and  the  seizure  of  the  royal  hoard  in  the  castle  of  Winchester         \ 
placed  in  the  hands  of  Henry  the  means  of  securing  his  advan-  ^ 

tage  '.     His  first  act  was  to  bestow  the  vacant  see  of  Winchester 

^  OrdericuB  mentions  Robert  of  Meulan  and  William  of  Breteuil ;  lib.  x. 
c  14.  William  of  Malmesbury  mentions  the  exertions  of  Henry  of  War- 
wick on  Henry's  behalf;  G.  B.  v.  §  393. 

«  Ord.  Vit.  X.  14. 

*  William  *  was  slain  on  a  Thursday  and  buried  the  next  morning ;  and 
aiUx  he  was  bniied,  the  witan  who  were  then  near  at  hand  chose  his 
brother  Henry  as  king,  and  he  forthwith  gave  the  bishopric  of  Winchester 
to  William  Giffiurd^  and  then  went  to  London.'    Chron.  Sax.  a.d.  iioo. 
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Election  and  On  William  Qiffard  the  chancellor,  bo  proriding  himself  with 

ofUeuryL  a  strong  supporter  in  the  episcopal  bodj.     He  then  hastened 

to  London,  where  a  few  prelates  and  other  nobles  were  found, 

who  after  some  discussion  determined  to  accept  him  as  king. 

The  seizure  of  the  royal  treasure  on  Thursday,  August  2,  was 

followed  by  the  coronation  on  the  Sunday,  August  5.     On  that 

day  a  comprehensive  charter  of  liberties  was  published,  and 

Anselm  was  recalled.     Shortly  after  Ranulf  Flambard  was  im- 

His  mar-      prisoned,  and  before  the  end  of  the  year  tlie  marriage  of  the 

"^'^  king  with  the  daughter  of  Malcolm  and  Margaret  completed 

the  consolidation  of  the  title  by  which  he  intended  to  reign. 

The  election  was  however  no  mere  form.  Even  in  the  himdfal 
of  barons  who  were  present  there  were  divisions  and  question- 
ings, which  were  allayed,  as  we  are  told,  by  the  argunients  of 
His  corouA-  the  earl  of  Warwick  ^.  The  oaths  taken  by  Ethelred  were  also 
required  of  Henry :  the  form  of  his  coronation  has  been  pre- 
served, and  it  contains  the  threefold  promise  of  peace,  justice, 
and  equity  *.  In  the  letter  written  by  the  newly-crowned  king 
to  Anselm  to  recall  him  to  Engluid  and  to  account  for  the  rite 
of  coronation  being  performed  in  his  absence,  Henry  states  that 
he  has  been  chosen  by  the  cleigy  and  people  of  England,  uid 
repeats  to  the  archbishop  the  engagement  that  his  brother  had 
His  letter  to  made  with  Lanfranc :  '  Myself  and  the  people  of  the  whole 
realm  of  England  I  commit  to  your  counsel  and  tlmt  of  those 
who  ought  with  you  to  counsel  me  V  The  undertaking  to  govern 

^  *  In  regem  electus  eet,  aliquantis  tamen  ante  oontroversHs  inter  pro- 
oeres  agitatis  atqne  sopitis,  annitente  mazime  oomite  Warwicensi  Henzioo.* 
W.  Malmesb.  G.  R.  v.  §  393. 

*  Taylor's  Glory  of  Regality,  pp.  245,  330 ;  Maskell,  Mon.  Rit.  lit  5,  6. 
The  oath  is  as  follows:  *In  Ghristi  Nomine  promitto  haec  tzia  popolo 
Chr^tiano  mi  hi  subdito.  In  primis,  me  praecepturum  et  oponun  pro  Tiriboa 
impensurnm  nt  ecclesia  Dei  et  omnia  popnlufi  Christianns  verani  paena 
noetro  arbitrio  in  omni  tempore  servet;  aliud  ut  rapacitates  et  onmes 
iniqnitates  omnibus  gradibus  interdicam;  tertium  at  in  omnibua  jtidiciia 
aeqnitatem  et  misericordiam  praecipiam,  at  mihi  et  vobis  indulgeat  miam 
miserioordiam  demens  et  misericors  Deos.'    See  abore,  p.  J 4 7. 

'  It  is  printed  among  Anselm's  letters;  lib.  iii.  £p.  4 1 :  'Ego  mxta  Dei 
a  clero  et  a  popolo  Angliae  electas,  et,  quamvis  invitas  propter  aboentiam 
tui,  rex  jam  consecratus,  requiro  te  sicut  patrem  com  onmi  popolo  Ai^^Haie. 
qaatenos  mihi  filio  tuo  et  eidem  p<  polo  cajos  tibi  animamm  cnra  oomnussa 
est  qoam  citius  poteris  venias  ad  consalendum.    Meipsom  quidem  «o  totios 
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well  was  made  not  only  with  the  archbishop  as  the  first  consti-  Charter  of 
tutioDal  adviser  of  the  crown,  but  with  the  whole  nation:  it  was 
embodied  in  a  charter  addressed  to  all  the  £uthful,  and  attested 
by  the  signatures  of  the  witan,  the  paucity  of  whose  names  may 
perhaps  indicate  the  small  number  of  powerful  men  who  had 
as  yet  adhered  to  him, — the  bishops  of  London  and  Rochester, 
the  elect  of  Winchester,  the  earls  of  Warwick  and  Northamp- 
ton, and  four  barons  ^  The  form  of  the  chartet  forcibly  declares 
the  ground  which  he  was  taking :  *  Know  ye  that  by  the  mercy 
of  Qod  and  the  common  counsel  of  the  barons  of  the  whole 
realm  of  England  I  have  been  crowned  king  of  the  same  realm  ^/ 
The  abases  of  the  late  reign  are  specified  and  forbidden  for  the 
fhture.     The  Church  is  made  free  from  all  the  unjust  exactions ;  pAviieges  of 
and  the  kingdom  from  the  evil  customs  :  to  the  English  people    ^     "^ 
are  restored  the  laws  of  King  Edward  with  the  Conqueror's 
amendments;  the  feudal  innovations,  inordinate  and  arbitrary 
relief  and  amercements,  the  abuse  of  the  rights  of  wardship  of  the 
and  marriage,  the  despotic  interference  with  testamentary  dis- 
position, all  of  which  had  been  common  in  the  last  reign,  are 
renomiced ;  and,  as  a  special  boon  to  tenants  by  knight-service, 
their  demesne  lands  are  freed  from  all  demands  except  service 
in  the  field.     To  the  whole  nation  is  promised  peace  and  good  and  of  the 
coinage  :  the  debts  due  to  William  Rufus,  and  the  murder-fines  j 
incurred  before  the  day  of  coronation,  are  forgiven.     But  the  1 
forests,  as  they  were  in  the  Conqueror's  time,  are  retained  by  1 
the  king  with  the  common  consent  of  his  barons  '.     Perhaps  the 
most  significant  articles  of  the  whole  document  are  those  by 
which  he  provides  that  the  benefit  of  the  feudal  concessions 
shall  not  be  engrossed  by  the  tenants  in  chief  :  *  in  like  manner 
shall  the  men  of  my  barons  relieve  their  lands  at  the  hand  of 

re^ni  ADgliae  popnlam  tuo  eommque  conaiHo  qui  tecum  mihi  consulere 
dcS^nt  commitio. 

*  The  four  baroiiB  are  Walter  Gifi&rd,  Robert  de  Montfort,  Boger  Bigot, 
ftnd  Heniy  de  Port.  The  letter  to  Anselm  furnishes  the  addititional  names 
of  Gerard  bishop  of  Hereford,  William  Warelwast,  Robert  Fits-Hamon, 
and  H&imo  dapifer. 

'  Ancient  Laws,  ed.  Thorpe,  p.  315 ;  Select  Charters,  p.  96. 

*  Art.  10.  '  Forestaa  communi  consensu  baronum  meorum  in  manu  mea 
retlnai,  sicut  pater  meus  eas  habuit.' 
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Henry  I  pro-  their  lords  by  a  just  and  lawful  relief;'  *  in  like  manner  I  enjoin 
Bxtensionof  that  my  barons  restrain  themselves  in  dealing  with  the  sons 
tothe  natioii  and  daughters  and  wives  of  their  men ^/     The  rights  of  the 
It  large.       classes  that  had  taken  the  oath  of  fealty  to  the  Conqueror  at 
Salisbury  are  thus  guarded,  and  Henry  whilst  attempting,  by 
granting  special  boons  to  each  order  in  the  state,  to  secure  tlie 
good-will  of  all,  definitely  commits  himself  to   the  duties  of 
a  national  king.     He  was  the  native  king,  bom  on  £nglish  soil, 
son  of  the  king,  not  merely,  like. Robert  and  William,  of  the 
duke  of  the  Normans.     The  return  of  Anselm,  the  punishment 
of  Flambard,  and  the  royal  marriage  *  were  earnests  of  what  was 
to  result  from  the  government  so  claimed  and  so  inaugurated, 
strufflfte  109.  But  these  measures  had  scarcely  been  completed  when 

Robert  duke  Robert  returned  from  the  Holy  Ijand ;  the  echoes  of  the 
investiture  controversy  in  the  empire  were  already  sounding  in 
the  distance,  and  the  great  feudatories  in  Normandy  as  well  as 
in  England  were  preparing  for  a  trial  of  strength.  The  quarrel 
with  Robert  broke  out  early  in  A.D.  iioi.  Henry  threw  him- 
self on  the  support  of  the  English',  Robert  availed  himself  of 
the  discontent  of  the  feudatories  and  invaded  England.  Bat 
when  the  armies  stood  face  to  face  the  brothers  saw  that  the 

'  Art  a.  '  Similiter  et  hominee  baronum  meonim  jnsta  et  leg^tama  rde- 
vatione  relevabunt  terraa  suae  de  dominis  suis.*  Art.  4.  'Et  praecipio 
quod  barones  mei  similiter  se  oontineant  erga  filios  et  filias  vcd  uxores 
hominom  suomm.' 

'  The  historiam)  of  the  time  do  not  dwell  muoh  on  the  political  im- 
portance of  the  marriage,  although  it  kept  England  and  Scotlaxid  in  peace 
for  nearly  two  centuries;  and  to  a  certain  extent  tended  to  restore  the 
nationality  of  the  royal  house.  That  the  latter  point  was  not  ovex^aoked 
at  the  time  seems  dear  from  William  of  Malmesbury's  story  thai  the 
Norman  barons  spoke  in  derision  of  the  king  and  queen  as  Godric  and 
Godgifu.     G.  R.  V.  §  394. 

'  *  Licet  prinoipibus  deficientibus  partes  ejus  solidae  manebant,  qoas 
Anselmi  arcoiepiscopi  cum  episcopis  suis  simul  et  omnium  Anglorum  tuta- 
batur  favor.  Quapropter  ipse  provincialium  fidei  gratus  et  saluti  providus, 
plerumque  ouneos  cirouiens,  docebat  quomodo  miHtum  ferociani  eludent«i 
clypeos  objectarent  et  ictus  remitterent;  quo  effeoit  ut  ultroneis  Totis 
pugnam  deposcerent,  in  nullo  Normannos  metuentes.'  W.  Afalmeab.  G.  B. 
T.  §  595.  'Venerabilis  Anselmus  arohiepiscopus  et  omnes  epuico|n  et 
abbates  cum  sacro  dero,  et  onmes  Angti  indissolubiliter  regi  sno  adbaere- 
bant,  et  pro  ejus  salute  regnique  statu  Kegem  Sabaoth  incesaanter  orabani. 
....  Omnes  quoque  Angu  alterius  principis  jura  nesdentes  in  mi  regis 
fidelitate  perstiterunt  pro  qua  certamen  imre  satis  optaverunt.* — Oid. 
Vit.  X.  18. 
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fruits  of  victory  must  fell  to  those  whose  strength  would  be  The  rtmggie 
the  destraction  of  the  yietor,  and  that  the  time  was  not  come 
for  a  struggle  whfch  would  make  either  of  them  supreme.     The 
count  of  Meulan  proposed  peace,  and  peace  was  made.     Robert 
recognised  Henry  as  king  and  released  him  from  his  fealty. 
Henry  undertook  to  pay  Robert  a  heavy  pension,  and   re- 
stored to   him   the   C6tentin,  the  Norman  district  which  he 
bad  purchased  of  him  in  his  great  necessity.     In  a.d.  1104  the  it  is  renewed 
qnarrel  was  renewed.     Robert  had  again  proved  himself  to  be 
neither  wise  enough  nor  strong  enough  to  govern  the  Normans, 
and  Henry  appeared  in  Normandy  as  a  deliverer.     But  again 
the  straggle  was  settled  without  bloodshed.     Robert  transferred 
to  his  brother  the  homage  of  the  count  of  Evreux  and  Henry  was 
satisfied  ^.    The  next  year,  finding  his  Norman  estates  iniperilled 
bj  the  irrepressible  allies  of  Robert,  he  again  crossed  the  sea  and 
added  Caen  and  Bayeux  to  his  possessions ',  leaving  Robert  on 
hb  return  destitute  alike  of  funds  and  supporters.    In  a.d.  i  106  Final  over- 
Robert  made  an  attempt  to  avert  his  final  fall,  and  visited  Eng-  Robert 
land ;  but  it  was  in  vain,  Henry  followed  him  home,  and  the 
battle  of  Tenchebrai  in  the  summer  of  the  same  year  made  him^ 
supreme  in  Normandy  as  in  England  '.    The  point  at  issue  £rom^ 
the  beginning  had  not  been  the  English  crown,  but  the  power  of 
enforcing  obedience  on  those  Norman  barons  without  whose  sub- 
mission neither  country  could  be  at  peace.     From  a.d.  i  106  to 
IX 18  the  struggle  lay  between  them  and  Heniy.     In  the  latter  Claims  of 
yea/  the  young  heir  of  Normandy,  with  the  aid  of  the  king  of  son  of 
France  and  the  counts  of  Flanders  and  Anjou,  made  a  bold  strc^e 
for  his  rights,  which  was  defeated  by  the  policy  and  good-fortune 
of  his  uncled  Again  in  a.d.  i  127  his  name  was  made  the  watch- 
word of  a  renewed  struggle  * ;  but  his  early  death  set  Henry  at 
rest,  and  for  the  remainder  of  his  reign  he  ruled  without  fear  of 
a  rival.     In  England  his  position  had  been  determined  since 
the  year  1 103  :  but  the  battle  which  was  fought  out  on  Norman 

»  OnL  Vit.  xi.  lO.  *  Flor.  Wig.  A.D.  1105 ;  Ord.  Vit.  xi.  17. 

»  FloT.  Wig.  A.n.  1 106. 

•  Hen-  Hunt.  (ed.  SavileX  fol.  3i8 ;  Ord.  Vit.  xiL  i. 

•  OnL  Vit.  xiL  45, 

X  2 

Digitized  by  VjOOQIC 


3o8  Qmstilutional  History.  [chap, 

soil  concerned  the  kingdom  acarcelj  less  doaelj  than  the  ditch j, 

and  every  step  was  marked  by  an  advance  in  the  consolidatioc 

I  of  the  royal  power,  by  the  hnmiliation  of  some  great  yassal. 

I  or  the  resumption  of  some  great  estate. 

5  tS^iStfo^-      ^^  process  was  begun  immediately  after  Robert's  departure 

a«e-  in  A.D.  iioi.     Bobcrt  Malet  and  Robert  de  Lacy  forfeited  their 

great  estates  in  Yorkshire  and  Suffolk '.     Ivo  of  Grantmesnil, 

who  has  the  evil  reputation  of  being  the  first  to  introduce  the 

horrors  of  private  war&re  into  England,  was  suffered  to  go  on 

pilgrimage,  having  divested  himself  of  all  his  fiefs  in  favour  of 

BfiBiatanoe    the  count  of  lieulan  *.     Robert  of  Belesme,  earl  of  Slirews- 

of  Robert  of,  ,.  ,,         ,  --rvi-  ^ai 

Belesme.      bury  and  Arundel  and  count  of  Ponthieu  and  Alen9on,  was 

summoned  to  answer  an  indictment  of  forty-five  articles  in  the 
king's  court'.  He  was  the  son  of  Roger  of  Montgomery,  the 
Conqueror's  friend,  and  had  been  in  arms  on  the  side  of  duke 
Robert  in  the  last  two  reigns :  he  was  an  utteriy  selfish 
tyrant  of  the  worst  feudal  stan^,  cruel,  faithless,  and  oppres- 
sive. He  determined  to  resist,  fortified  his  castles  of  Shrews- 
bury, Bridgnorth,  and  Arundel,  and  was  only  reduced  by  the 
king  himself,  who  brought  the  whole  force  of  the  nation  against 

His  estates  him.  His  Hfe  was  spared,  but  his  English  domains  were  con- 
fiscated \  and  he  retired  to  Normandy,  where  he  lived  to  do 

Joy  of  the  more  mischief  still.  His  downfedl  was  regarded  by  the  English 
I  with  great  delight :  the  cry  was, '  Rejoice  King  Henry  and  thank 
\the  Lord  Ckxl,  for  you  became  a  free  king  on  the  day  when 
1  you  conquered  and  banished  Robert  of  Belesme  '.'  He  had  not 
however  yet  accomplished  his  destiny.  Having  helped  to  pro- 
voke the  invasion  of  a.d.  i  104,  and  tried  to  make  a  separate  peace 
in  AJ>.  1 105,  he  escaped  capture  at  Tenchebrai  and  submitted. 

*  Ord.  Vit.  xi.  i.  Hbert  de  Lacy,  the  father  of  Robert,  had  164  manora 
in  the  Domesday  Smrey ;  Robert  Malet  had  aai  in  Suffolk ;  Dugd.  Baron, 
p.  III. 

'  Ord.  Vit.  xi.  a.  This  fitct  recorded  of  Ivo  is  of  considerable  importance. 
•Ivonem  qnoque,  quia  guerram  in  Anglia  coeperat  et  Tioinorum  rura 
suorum  incendio  combu88erat,  quod  in  ilia  regione  crimen  est  inusitatum, 
nee  sine  gravi  ultione  sit  ezpiatum.' 

'  Ord.  Vit.  xi  3 ;  Flor.  Wig.  A.D.  iioi,  iioa.  *  Oid.  Vit.  xi.  3. 

*  Ord.  Vit.  xi.  3:  'Gaude  rex  Henrice,  Dominoqne  Deo  gratias  age, 
quia  tu  libere  coepistl  xegnare  ex  quo  Rodbertum  de  BeHsmo  vidsti  et  de 
finibuB  regni  tui  expuUsti.' 
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Bat  in  a.d.  i  i  12  he  rebelled,  was  arrested,  and  remained  captive 

nntil  his  deaths     Amom;  the  Ibrfeitures  of  A.D.  1102  was  also  Forfeitures 

of  minor 
William  of  Warenne,  earl  of  Surrey,  who  however  was  after-  vasaato. 

wards  restored  * ;  Amnlf  of  Montgomery  and  Roger  of  Poictou 

shared  the  fate  of  their  broUier  in  A.D.   1103  and  lost  their 

English  fiefs  ^;  and  thus  fell  the  greatest  and  most  thoroughly 

representative  of  the  Conquest  families. 

From  A.D.  1 103  onwards  the  battle  of  English  liberty  was  Hamiiiation 

fought  in  Normandy.     The  penalty  for  rebellion  there  took  the  tones  in 

Form  of  confiscation  of  the  English  fie^h  belonging  to  the  rebels,  and 

each  rising  left  the  king  richer  and  stronger,  the  feudatories  more 

and  more  depressed.     Of  the  great  families  which  were  endowed 

en  both  sides  of  the  channel,  the  earls  of  Chester  alone  were 

unswerving  in  their  faith  to  the  king  ;  some  even  of  the  Beau- 

monts,  aftier  the  death  of  Count  Robert  of  Meulan,  fell  away ; 

although  the  earls  of  Leicester  and  Warwick  remained  faithful  K 

But  Henry's  cautious  statesmanship  led  him  to  make  an  im-  Bifferenoe 

portant  distinction  between  the   Norman   anl  English   fiefs,  policy  in 

In  the  latter  case  he  enforced  entire  forfeiture,  whether  the  Normandy. 

rebellion  had  taken  place  on  Norman  or  on  English  soil.     In 

the  former  he  contented  himself  with  garrisoning  the  castles 

of  the  delinquents,  so  as,  without  rendering  them  desperate,  to 

deprive  them  of  the  means  of  being  dangerous.     In  accordance 

with  this  policy,  he  abstained  from  confiscating  the  Norman 

estates  of  Robert  of  Belesme,  and  allowed  his  son  William 

Talvas  to  possess  them  after  his  father's  death ".     An  exception 

*  Hen.  Hunt.  fol.  a  17.  '  Ord.  Vit.  x.  18 ;  ».  2. 
^  Ord.  Vit.  xi.  3.     Roger  of  Poictou  had  398  manors  in  the  Domesdaj 

nurey.  He  had  great  part  of  Lancashire,  and  was  first  of  the  long  line  of 
lords  of  Lancaster.  Both  the  brothers  are  called  earls  by  Ordericus,  lib.  v. 
e.  14.    AmnU* 8  fieC  was  the  castle  of  Pembroke  and  its  dependencies. 

*  £arl  Robert,  who  died  in  11 18,  left  twin  sons,  Robert  earl  of 
Leicester,  and  Waleran  count  of  Meulan.  The  latter  took  up  arms  against 
Hemy  in  11 24,  and  was  imprisoned.  Henry  earl  of  Warwick,  brother 
of  Robert  I,  died  in  1 123 ;  his  son  Roger  was  now  earl. 

*  Ord.  Vit.  xii.  15.  This  was  after  the  peace  of  A  J),  iii^  Henry 
retained  tiie  castles  in  his  own  hands.  This,  as  I  have  remarked  more 
than  onoe,  was  one  of  the  g^reat  features  of  the  royal  policy  in  Normandy. 
Abbot  Suger  says:  'Fere  orones  tnrres  et  quaecunque  fortissima  oastra 
Normanniae,  quae  pars  est  Galliae,  aut  eversum  in  fecit,  aut  saos  intrudens 
et  de  proprio  aeraiio  procurans,  aut  si  dirutae  essent  propriae  voluntati 
iubjugayit.'    V.  Ludovici  Grossi,  5  15. 
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Heniy*8       to  the  rule  however  was  made  in  the  cases  in  which  the  rebels 
hxB^Sm^      were  members  or  connexions  tf  the  ducal  house ;  the  count  of 
kinamen.      jjfortain  and  Eustace  of  Breteuil  forfeited  all  their  estates  * ; 
but  in  general  Henry  seems  to  have  thought  that  it  was  safer 
to  keep  a  material  hold  on  the  traitors,  than  by  driving  them 
to  extremities  to  throw  them  into  the  hands  of  the  king  of 
France  as  suzerain,  or  array  them  on  the  side  of  his  brother 
and  nephew.     In  England,  where  his  title  was  not  really  en- 
dangered, he  could  act  differently,  and  en^)loy  the  great  terri- 
tories which  he  accumulated  in  the  endowment  of  a  new  and 
'    more  faithful  race  of  vassals.     The  seizure  and  retention  of 
the  Norman  castles  is  thus  the  supplement  to  the  measure  of 
reducing  the  power  of  the  feudatories  which  in  England  was 
carried  out  by  confiscation. 
Landmarks       The  great  crises  of  Henry's  reign,  after  the  battle  of  Tenche- 
ofHei^T  brai,  are  the  rebellion  which  followed  the  death  of  the  count 
of  Evreux  in  A.D.  1118*,  the  loss  of  the  heir  in  the  terrible 
.    shipwreck  of  \d.   1120,  and  the  revolt  of  Count  Waleran  of 
Meulan  in  a.d.  1123^     It  was  not  until  a  few  years  before 
his  death  that  he  saw  himself  free  horn  a  competitor  in  the 
duchy  of  Normandy,  and  his  last  years  were  embittered  by  the 

*  Ord.  Vit.  xi.  21.  Eustace  of  Breteuil  received  ft  pensdon  in  lieu  of  Jiis 
fief  {Ibid.  xiL  22),  and  Breteuil  was  given  to  Balph  his  cousin,  scm  of 
Ralph  Guader  (see  above,  p.  201),  whose,  daughter  married  earl  Robert  II 
of  Leicester.  This  instance  shows  the  extreme  reluctance  of  the  king  to 
extinguish  a  great  fief  in  Normandy.  Breteuil  had  belonged  to  William 
Fitz-Osbem  the  justiciar;  his  two  sons  divided  bis  inheritance :  Roger  bad 
Herefordshire,  which  be  lost  in  1074;  ^iUiam  bad  Breteiiil,  but  died 
without  lawful  issue.  Henry  I  adjudged  the  fief  to  Eustace,  a  natural 
son,  whom  be  married  to  his  own  daughter  Juliana.  But  the  Guaders, 
offering  of  the  fatal  marriage  of  1074,  still  claimed  in  the  female  line,  and 
ultimately  obtained  Breteuil. 

'  The  leaders  in  11 18  were  Hugh  de  Goumai.  Stephen  of  AumiUe, 
Eustace  of  Breteuil,  Richer  de  TAigle,  Robert  of  Neufbourg  gon  of  Earl 
"Henry  of  Warwick,  and  Henry  count  of  Eu.  Ord.  Vit.  xii.  i.  The  fikith- 
ful  were  Richard  earl  of  Chester,  and  his  couidn  and  successor  Ranulf, 
Ralph  de  Conches,  William  of  Warenne,  William  of  Roumare,  William 
of  Tankerville,  Walter  Giffard,  and  Nigel  and  William  of  Albini.  Ibid, 
xii.  14. 

*  llie  leaders  of  this  revolt  were,  besides  Waleran,  who  atoned  for  it  by  a 
captivity  of  five  years,  William  of  Roumare,  who  had  claims  on  the  coimty 
of  Lincoln,  Hugh  de  Montfort,  who  was  imprisoned  for  the  rest  of  Heniy's 
life,  Hugh  of  Neufchatel,  William  Louvel,  Baudri  de  Brai,  and  l^ain  of 
Gisors.     Ord.  Vit.  xii.  34. 
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oncertaiDty  of  the  succession.  By  compelling  the  harons  and  His  precau- 
bishops  to  swear  fealty  to  Matilda  and  her  infant  son  ^,  and  by  sucoession. 
throwing  more  and  more  administrative  power  into  the  hands 
I  of  those  servants  on  whose  fidelity  he  most  confidently  relied, 
he  probably  did  all  that  could  be  done  to  avert  the  evils  that 
he  could  not  but  foresee.  He  had  however  himself  set  an 
example  which  his  success  had  made  too  tempting  for  the  faith 
of  the  generation  that  followed  him. 

110.  A  double  result  attended  the  policy  which  the  love  of  Henry  gains 
power,  aided  by  circumstances,  thus  forced  upon  Henry.  He  of  tiie^**^ 
found  himself,  as  he  had  from  the  first  day  of  his  reign  foreseen,  °^ 
compelled  to  seek  the  support  of  the  native  English  ;  and  the 
necessities  of  government  called  forth  in  him  the  exercise  of 
great  administrative  sagacity.  Of  the  former  point  the  con- 
temporary historians,  especially  Ordericus  Yitalis,  afford  abundant 
illustration.  Not  only  was  Henry  during  the  greatest  part  of 
his  reign  in  the  closest  alliance  with  the  clergy,  but  the  English 
•people,  who  saw  in  the  clergy  their  .truest  friends  and  cham- 
pions, uniformly  supported  him.  In  the  dangers  of  Eobert's  Adhesion  of 
invasion  in  a.d.  iioi,  when  the  count  of  Meulan,  alone  among 
the  great  men,  kept  faith,  Anselm  with  the  clergy  and 'people 
adhered  firmly  to  the  king ;  '  repudiating  to  a  man  the  claims 
of  the  other  prince,  they  were  constant  in  their  loyalty  to  their 
native  king,  and  demanded  to  be  led  to  battle  by  him  *.'  Their 
joy  at  the  conclusion  of  peace  is  contrasted  with  the  disgust 
and  dismay  of  the  feudatories.  In  the  struggle  with  Robert 
of  Belesme,  when  the  barons  were  anxious  to  intercede  for  their 
champion  *,  the  scale  was  tinned  in  favour  of  strong  measures 
by  the  voice  of  the  native  troops ;  and  the  congratulations  which 
the  chronicler  puts  in  the  mouth  of  the  people  show  that  in 

*  See  Chap.  XI,  pp.  340,  341  below.  •  See  above,  p.  306,  note  3. 

*  '  Consoles  autem  efe  primores  regni  una  convenernnt . . .  dicebant  enim, 
**  SI  rex  magnificum  comitem  violenter  subegerit  nimiaque  pertinacia,  ut 
conator,  earn  ezhereditarerit,  omnes  nos  ut  imbelles  ancillas  amodo 
oonculcabit. . . .  Pacem  igitur  inter  eos  obnixe  seramus  nt  hero  comparique 
nostro  legitime  proficiamos,  et  sic  utrumque  perturbationes  sedando  debi- 
torem  nobirf  faciamns.  .  .  .  Tunc  in  quodam  proximo  coUe  tria  millia 
pagenrimn  militnm  stabant  et  optimatum  molimina  satis  intelligentes  ad 
regem  Tociferaodo  clamabant,  **Don]ine  rex  Henrice  noli  proditoribus 
iitia  credere." '    Old.  Vit  xi.  3. 
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Sympathy  of  some  quarters  at  least  the  real  bearing  of  the  contest  was  duly 
repaid  by'  appreciated  ^  The  nation  had  accepted  Henry  as  they  bad 
accepted  the  Conqaen»'  and  the  great  Canute  before  him.  Afid 
Henry  showed  himself  to  a  certain  extent  grateful.  He  restored 
the  woriting  of  the  local  courts',  the  hundred,  and  the  shire, 
as  they  had  been  in  King  Edward's  time.  He  granted  to  the 
towns  such  privileges  as  in  the  awakoiing  of  municipal  life 
they  were  capable  of  using  ^  He  maintained  good  peace  by 
severe  and  even-handed  justice ;  and  by  strengthening  the  hands 
of  Anselm  and  the  reforming  prelates  who  succeeded  him,  he 
did,  after  the  arrangement  of  the  question  of  investiture,  win 
to  his  side  the  most  stable  element  of  national  life. 
PoUcyof  111.  In  the  second  place,  his  circumstances  called  forth  the 

creating  a  display  of  greater  constructive  power  than  had  been  shown  even 
niiniBbative  by  his  father.  Henry  was  fully  awake  to  the  impossibility  of 
nexionwithVgoveming  England  with  feudal  machinery,  even  clogged  and 
I  e  crown,  if^^jj^j^  y^j  the  checks  which  the  CoBqueror  had  imposed.  The 
I  l&ithless  and  selfish   policy  of  the  barons  gave  him  the  best 

excuse  for  superseding  them,  of  gathering  the  reins  of  admini- 
strative power  into  his  own  hands  or  those  of  his  devoted 
Servants,  and  forming  a  strong  ministerial  body.  In  this 
purpose  he  was  seconded  by  the  very  admirable  instrument 
that  his  sagacity  selected  or  his  good-fortune  threw  in  his  way. 
Bishop  Roger  of  Salisbury,  in  tiie  office  of  Justictai*,  acted 
throughout  the  reign  as  the  great  constructor  of  judicial  and 
financial  organisation.  This  famous  man,  whom  Henry  had  first 
met  as  a  poor  priest  in  Normandy  and  taken  into  his  se^ce 
as  steward  and  chaplain,  brought  to  the  work  of  government 
an  amount  of  laborious  and  minute  attention  which  to  a  great 
extent  supplied  the  want  of  1^1  organisation.  The  r^;ular 
routine  which  he  instituted  was  perhaps  as  great  a  step  towards 
a  safe  constitutional  system  as  was  possible  under  so  despotic 
a  sovereign  :  and  its  elaborate  machinery  was  in  itself  a  check 
on  wanton  tyranny.   In  subordination  to  Roger,  Henry  raised  up 

*  See  above,  p.  308. 

^  Select  Charters,  p.  99.    See  below,  Chi^.  XI. 

'  Ibid.  pp.  104-108.     See  below,  Cbap.  XI. 
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a  set  of  novi  homines,  many  of  whom  were,  in  nobility  of  blood,  Biseof  new 
below  the  ideal  standard  of  the  ruling  race.     Among  them  Or-  tive  ftoniiies, 
dericos  enumerates  the  Clintons,  the  Bassets,  and  the  Trussebnts, 
who,  although  not  among  the  tenants-in-chief  of  Domesday,  were 
of  good  Norman  descent  and  founders  of  great  English  families  \ 
They  were  endowed  and  elevated  in  position  with  the  distinct 
purpose  of  forming  a  counterpoise  to  the  older  yassals ;  and  they 
were  made  useful  in  the  work  of  administration.     This  class  of 
men  furnished  the  ^eriffs  of  the  counties,  the  barons  of  the 
exchequer,  and  ]bhe  justices  of  the  Curia  regis.    The  nobles  of  the  who  are 
Conquest  naturally  r^arded  them  as  upstarts,  and  this  scornful  upstarts. 
estimate  of  them  is  reflected  in  the  writings  of  the  historians. 
They  were  in  fact,  for  the  most  part,  too  poor  as  yet  to  make 
themselves  friends  among  the  m<mks  and  clergy,  as  their  rivals 
did,  by  founding  churdies   and   monasteries ;   and  being  the 
agents  of  the  strict  measures  of  the  king,  they  incurred  the 
QBpopularity  that  always  awaits  economic  or  judicial  reform. 
In  some  cases,  it  may  well  be,  they  showed  too  great  zeal  in 
curying  out  the  policy  of  their  master,  and  in  others  they  took 
the  opportunity  of  turning  their  office  to  their  own  advantage 
rather  than  that  of  the  State.     But  notwithstanding  this,  they* 
were  so  far  an  improvement  on  the  feudal  administrators  that 
they  were  not  too  strong  to  be  brought  to  justice. 
The  English,  although  faithful  and  submissive  to  Henry,  were 

*  OnL  Vit.  xi.  c.  2 :  'Alios  e  contra  iayorabiliter  illi  obeequentes  de 
ignobili  stirpe  iUustravit,  de  pulvere,  ut  ita  dicam,  extulit,  dataque  mul- 
tipUci  factdtate  super  consules  et  illustres  oppidanos  exaltavit;  inde 
Goisfredos  de  Clintona,  Badulfus  Basset  et  Hugo  de  Bocalanda,  Guillegrip 
et  Ramerius  de  Bada,  Willelmos  Trossebot  et  Haimon  de  Falesia,  Guigan 
Algaso,  et  Rodbertus  de  Boetare.'  Of  thefte,  Geoffiney  de  Clinton  and 
B4uph  Baoset  were  two  of  Henry's  principal  justices ;  the  latter  founded 
a  great  legal  family:  Hugh  de  Bocland  also  founded  a  baronial  house. 
Willegrip  had  held  land  in  Shropshire  and  Staffordshire  before  the  Domes- 
day Survey  (vol.  i.  249,  254) ;  he  was  no  doubt  an  Englishman,  as  Hugh 
of  Bodlpnd  was  probably.  The  author  of  the  Gesta  Stephani  describes 
their  attitude  in  the  next  reign,  pp.  14,  15  :  *  Exceptis  quibusdam  regis 
Heorici  primis  et  conjuncti<»ibuB  amicis,  quoe  ex  plebeio  genere  inter 
aulanoB  juvenculos  ad  ministrandum  assuetos,  in  tantum  postea  singulari 
ribi  dilectione  astrinxit,  ut  eos  honoribus  ditatos  largissimis,  praediisque 
honoratos  amplissimis,  et  omnium  palatinomm  archimtnistros  efHceret,  et 
omninm  curialium  causarum  susceptores  praesoriberet.'  He  mentions  as 
instancee  only  Miles  of  Hereford  and  Pain  Fitz-John. 

Digitized  by  VjOQQIC 


3H  Constitutional  History.  [ch.a^. 

Causes  of  the  not  disposed  to  endure  his  strong  government  without  nmr- 

miaery  pre-  ,  __,  ^  , 

Valentin  the  muring.     The  amount  of  taxation  which  he  imposed  was  not 

Henry  I.  so  burdensome  by  its  weight  as  by  its  regular  and  inevitable 
incidence.  The  exactions  and  the  misery  that  they  caused  &re 
a  frequent  subject  of  lamentation  with  the  native  writers.  In 
A.D.  1 103  the  Peterborough  chronicler  complains,  'This  vma 
a  year  of  much  distress  from  the  manifold  taxes;'  in  A.D.  1 104, 
*It  is  not  easy  to  describe  the  misery  of  the  land  which  it  suffered 
at  this  time  from  manifold  oppressions  and  taxations  ;*  in  A.i>. 
1 1 05,  'The  manifold  taxes  never  ceased;'  in  A.D.  mo,  'This 
was  a  year  of  much  distress  from  the  taxes  which  the  king 
raised  for  his  daughter's  dowry;'  in  a.d.  1118,  'England  paid 
dearly  for  the  Norman  war  by  the  manifold  taxes ;'  in  a.d.  i  i  24, 
'  He  who  had  any  property  was  bereaved  of  it  by  heavy  taxes 
and  assessments,  and  he  who  had  none  starved  with  hunger^/ 
Allowing  for  the  generally  querulous  tone  of  the  writer,  it  must 
be  granted  that  there  was  much  truth  in  the  representation : 
an  extraordinary  series  of  bad  harvests  and  stormy  seasons 
and  the  general  depreciation  of  the  coinage,  caused  by  the 
dishonesty  of  the  moneyers',  increased  no  doubt  the  distress. 
But  it  must  not  be  forgotten  that  it  was  by  these  exactions 
that  England  was  saved  from  the  ravages  of  war,  and  that 
the  money  so  raised  was  devoted  to  the  humiliation  of  the 
common  enemies  of  king  and  people.  The  amount  of  taxation, 
where  exact  details  are  recorded,  was  not  greater  than  could 
have  been  easily  borne  in  a  period  of  prosperity^^after  good 
harvests  and  in  time  of  pesu^e.  The  same  chronicler  is  obliged 
to  say  of  the  king,  that  'he  was  a  good  man  and  great  was 
the  awe  of  him ;  no  man  durst  ill  treat  another  in  his  time ; 
he  made  peace  for  men  and  deer  ^.'     Much  the  same  impression 

• 
1  Chron.  Sax.  under  the  several  years  mentioned.  In  1125,  which 
Henry  of  Huntingdon  describee  as  the  dearest  he  could  rememiber,  the 
horse-load  of  wheat  cost  six  shillings  (foL  319).  The  Chronicle  says  that 
between  Christmas  and  Candlemas  one  acre's  seed  of  wheat  or  barley 
sold  for  six  shillings,  and  one  of  oats  for  four.  In  1131  there  was  a  cattle 
plague. 

I  '  Chron.  Sax.  A.D.  1124.    Hence  the  very  severe  measures  taken  against 

the  coiners  in  1 1 25. 
*  Ibid.  A.D.  1 135. 
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is  made  by  the  more  favourable  account  of  OrdericiA :    *  He  Estimate  of 

governed  with  a  strong  hand  the  duchy  of  Normandy  and  the  licy  made  by 

kingdom  of  England,  and  to  the  end  of  his  life  always  studied  vitalis: 

peace :    enjoying  constant  good-fortune,   he    never  fell   away 

from  his  first  strength  and  sternness  of  justice.     The  foremost 

counts  and  lords  of  towns  and  audacious  tyrants  he   craftily 

overpowered ;  the  peaceful,  the  religious,  the  mean  people  he 

at  all  times  kindly  cherished  and  protected.     From  the  eighth 

year  of  his  reign,  in  which  he  acquired  firm  hold  on  power 

on  both  sides  of  the  sea,  he  always  sought  peace  for  the  nations 

onder   him,  and  rigidly  punished  with   austere   measures  the 

transgressors  of  his  laws.'     His  personal  vices  were  not  directly 

injurious  to  the  welfiEU'e  of  his  people.     'Strong  in  energetic 

industry,  he  increased  in  a  manifold  degree  his  temporal  gains, 

and  heaped  up  for  himself  vast  treasures  of  things  which  men 

covet.'     'After  a  careful  examination  of  the  histories  of  the 

ancients,  I  boldly  assert  that  none  of  the  kings  in  the  English 

realm  was,  as  touching  the  grandeur  of  this  world,  richer  or 

more  powerful  than  Henry  *.'     He  was  the  *  Lion  of  Righteous-  and  other 

<       ^    <ir    1.   t  ,      .      o       /T   rt     .1%      .       .1         .  _  historians, 

ness     of  Merhn's  prophecies*.     *  Inflexible   m   the  ngour  of 

justice,'  says  William  of  Malmesbury,  '  he  kept  his  native  people     i 

in  quiet,  and  his  barons  according  to  their  deserts  ^'      Men     I 

thought  diversely  about  him,  Henry  of  Huntingdon  tells  us, 

and  after  he  was  dead  said  what  they  thought.     Some  spoke 

of  splendour,  wisdom,  prudence,  eloquence,  wealth,  victories  ; 

some  of  cruelty,  avarice,  and  lust;  but  in  the  evil  times  that 

came  after,  the  very  acts  of  tyranny  or  of  royal  wilfulness  seemed, 

in  comparison  with  the  much  worse  state  of  things  present, 

most  excellent  1     He  was,  it  is  evident,  a  strong  ruler,  with  General 

a  clear  view  of  his  own  interests,  methodical,  sagacious,  and  Henry. 

far-sigbted  :  his  selfish  aims  dictated  the  policy  that  gave  peace 

and  order  to  his  people :  destroying  his  enemies,  he  destroyed 

theirs;    and  by  enforcing  order  he   paved  the  way  for  law. 

Such  a  king  neither  expects  nor  deserves  love;   but  he   is 

»  Ord.  Vit.  xL  23. 

»  Ibid.,xil.  47.  Soger,  V.  Ludovici  Gr.,  §  15 ;  Joh.  Saliab.  Polycr.  vi.  18. 

*  W.  Malmeab.  G.  R.  v.  §  41 1.  *  H.  Hunt.  ed.  Savile,  fol.  aai. 
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regarded  with  a  mixed  feeling  of  confidence  and  awe,  and  the 

result  of  his  rule  is  better  than  that  of  many  who  are  called 

beDefactors.  T  /^ 

EcciesiMti-        112.  The  ecclesiastical  policy  of  Henry  was  the  same  as  tBat 

Henry  I.       of  his  father;  but  the  circumstances  of  the  times  were  different, 

and  the  relations  of  the  king  with  both  the  English  Church 

and  the  Pope  were  more  complicated  ^     The  policy  of  Anselm 

was  in  contrast  with  that  of  Laniranc,  and  the  tendency  of 

ecclesiastical  progress   had   become   too  strong  to  be  directed 

by  political  management.      The  points  at  issue  between   the 

king  and  the  Church  had  become  part  of  the  great  European 

quarrel.     The  exact  importance  of  those  points  belongs  to  a 

later  chapter,  and  the  constitutional  results  of  the  dispute  on 

inyestitures   have  their  proper  place   in  the    history   of  the 

^national  council.  I  The  political  consequences  of  the  struggle 

however  were   to   draw  the  clergy  and  people   more   closely 

together,  and  to  force  on  the  king  i^e  conviction  that,  absolute 

as  he  would  be,  there  were  regions  of  life  and  thought  in  which 

^he  must  allow  the  existence  of  liberty.  ^  In  no  respect  does 

His  dispute  Henry's  ability  show  itself  more  strongly  than  in  this.     At 

'  the  beginning  of  his  reign,  although  the  support  of  the  prelates 

was  absolutely  necessary  to  him,  and  he  was  willing  to  win 

it  by  renouncing  the  evil  customs  of  his  brother,  he  refused 

to    surrender   one   of  the  rights    that   his    father  had   exer- 

I    cised,  or  that  were  in  question  among  his^llow-rulers  on  the 

I     coutinent.     Anselm  again  left   England,   but  no   interruption 

/     took  place  in  the  ecclesiastical  working:   the  clergy  stood  by 

I     the  king  in  his  struggle  with  the  feudatories  and  rejoiced  in 

j      his  victories.     When  the  early  troubles  were  over,  and  Henry 

I      was  able  to  apply  himself  to  the  independent  treatment  of  the 

question,  his  thoughtful  mind  at  once  struck  out  the  fit  line  of 

compromise,  and  anticipated  by  fourteen  years  the  principle  on 

which  the  Concordat  of  Worms  was  framed  between  pope  and 

^emperor,  j   His  love  of  order  led  him  to  admit  the  canonical 

rights  of  the  chapters  of  the  churches,  the  synodical  powers  of 

1  The  unfavourable  picture  drawn  in  the  Gesta  Stephani,  pp.  i6,  17, 
should  be  compared  with  Eadmer,  who  ia  more  just  to  the  king. 
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the  cleFgy,  and  even  the  occasional  exercise  by  the  popes  of  The  extent 

«  ,    ,  ......  TT  1  ofhiscon- 

a  supreme  appellate  and  legatine  junsdiction.  He  saw  how-  cessions. 
ever  distinetly  the  point  at  which  his  own  authority  must  limit 
this  liberty.  The  bishops  might  be  elected  by  the  chapters,  but 
tKe  election  must  be  held  -in  his  court;  the  clergy  might  be 
trusted  without  compulsion  to  choose  his  candidates.  The  coun* 
ciU  might  be  held  when  the  archbishop  chose,  but  the  king's 
A)n8ent  must  be  obtained  before  the  assembly  could  meet  or 
exercise  any  legislatiye  power.  Papal  jurisdiction  was  not  ex-  ^ 
eluded,  but  no  legate  might  visit  England  without  royal  licence. 
In  the  exercise  of  this  control  he  showed  no  self-willed  caprice,  as 
William  Rufiis  had  done:  the  freedom  was  never  withheld  simply 
to  show  that  it  was  in  his  power  to  withhold  it,  but  only  when 
he  was  engaged  in  foreign  'war  which  might  be  complicated 
by  ecclesiastical  interference,  or  when  the  exertion  of  sovereign 
authority  was  needed  to  reconcile  conflicting  interests  at  home. 
Henry  knew  how  to  yield  with  a  feirly  good  grace,  or  for  an 
adequate  purpose.  He  allowed  Banulf  Flambard  to  make  his 
peace,  and  found  him  a  useful  tool.  He  allowed  himself  to 
be  over-reached  by  Archbishop  Thurstan  and  Pope  Calixtus  II  ; 
but  he  saw  the  merits  of  the  archbishop  through  the  dis- 
ingenuous policy  which  he  had  persuaded  himself  to  employ, 
and  after  a  while  placed  him  in  possession  of  the  rights  of  his  see. 
That  in  some  such  cases  the  favour  was  purchased  by  a  direct 
payment  is  scarcel^^^  be  wondered  at.  The  practices  that  were  Simonaicai 
r^rded  as  simouiacal  in  the  Church,  the  sale  of  offices « and 
legal  sentences,  were  not  yet  regarded  as  immoral  in  the  secular 
service  of  the  State.  Under  an  absolute  king,  whose  will  is 
kw,  that  which  he  chooses  to  sell  passes  for  justice.  Beneath 
a  thin  veil  of  names  and  fictions,  the  great  ministerial  offices 
and  the  royal  interference  by  writ  in  private  quarrels  were  alike 
matters  of  purchase.  In  the  Church  as  well  as  in  the  State,  if 
sunony,  as  defined  by  the  canon  law,  could  be  avoided,  money 
might  pass  for  money's  wortL  But  setting  this  aside,  Henry 
felt  his  own  strength  to  be  sufficiently  great  to  spare  him  the 
pangs  of  jealousy.  Once  firmly  seated  on  his  throne,  he  in- 
dulged in  no  severities  greater  than  his  own  security  demanded, 
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Henry'8       and,  savafi^e  as  he  was  by  nature,  put  so  far  forth  a  curb  on 

treatment  of     ,  , 

the  Church   his  own  instincts.     In  the  same  way  he  showed  no  jealousy 

illustrates        ...         ,  ^         .         ._.  ,«.        i,.. 

his  treat-  of  the  Clergy.     Certain  of  his  taiastery,  he  found  his  interest 

mentofthe  .  ,,  ,,  ..  i  aii>ii 

people.  in  using  them  rather  than  tormenting  them.     And  this  sheds 

some  light  on  his  treatment  of  the  people :  he  cared  too  little 

for  them  to  pretend  to  love  them;  he  feared  them  too  little 

to  take  pains  to  propitiate  them ;  but  he  saw  that  for  himself 

it  was  best  that  they  should  be  orderly  governed,  and  wiA 

a  strong  hand  he  maintained  the  order  that  he  may  almost 

be  said  to  have  created  \     How  slender  the  basis  must  be  on 

which  the  absolute  monarch  rears  his  selfish  designs ;  how  little 

the  strongest  will  can  direct  the  future  course  of  events ;  how 

intrinsically  treacherous  is  the  most  perfect  system  and  order 

that  results  from  external   will  rather  than  from  permanent 

organisation  under  an  internal  law,  may  be  learned  definitely 

'  from  the  history  of  the  next  reign. 
Accession  113.  The  example  which  Henry  had  set  in  his  seizure  and 

retention   of  the   crown  was  followed  in  every  point  by  his 
successor.     Stephen  of  Blois,  the  son  of  the  Countess  Adela 

.and  grandson  of  the  Conqueror,  had  obtained  the  coimty  of 
Mortain  by  the  gift  of  his  uncle',  and  that  of  Boulogne  by 
marriage.  His  wife,  the  niece  of  Geoffrey  of  Bouillon,  was 
a  grand-daughter  of  Malcolm  and  Margaret,  and  descended  from 
the  line  of  Cerdic  in  exactly  the  same  degree  as  the  Empress 
Matilda.  His  position  as  count  of  Mortain  gave  him,  although 
he  Y^  ^o*  *^®  eldest  member  of  his  family,  the  first  place 
among  the  barons  of  Normandy ;  and  in  this  capacity  he  had 

*  Abbot  Snger  (V.  Lndovici  Gr.,  §  15),  oommenting  on  the  prophecy  of 
Merlin :  *  Aurum  ex  lilio  et  urtica  extorquebitur,  et  argentum  ex  ungnlis 
mugientium  manabit.' — *  In  diebus  ejus  aurum  ex  lilio,  quod  est  ex  reli- 
giosis  boni  odoris,  et  ex  urtica,  quod  est  ex  saecularibus  pungentibns,  ab 
eo  extorquebatur ;  hoc  intendens  ut,  sicut  omnibus  proficiebat,  ab  omnibus 
ei  serviretur.  Tutius  est  enim  unum  ut  omnes  defendat  ab  omnibus  habere, 
quam  non  habendo  per  unum  omnes.  deperire.  Argentum  ex  ungulis 
mugientium  manabat,  cum  ruris  securitas  horreorum  plenitudiaem«  bor> 
reorum  plenitude  argenti  copiam  plenis  scriniis  ministrabat.'  The  last 
sentence  contains  the  key  to  much  of  his  administrative  policy. 

^  On  the  forfeiture  of  Kobert  of  Belesme  Henry  I  gave  Alen9on  to 
Theobald  of  Blois,  who  gave  it  to  Stephen  in  exchange  for  his  Frendi 
heritage.  Ord.  Vit.  xii.  4.  Stephen  received  Mortain  instead,  when 
William  Talvas  recovered  his  Other's  estates  in  A.D.  11 19. 
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thrice  pledged  bis  oath  to  secure  the  succession  of  Matilda  and 

her  infant  heir  \ 

The  death  of  Henry  I,  like  that  of  William  Rufus,  took  The  rocces- 
,   ^.    „  _  ,    -A      ,      ,   ,  .  ,    •-  ..,       sion  treated 

both  Normandy  and  England  by  surprise;  and  if  on  neither  as  an  open 

side  the  channel  any  respect  was  paid  to  the  engagements 
made  for  l^e  succession,  it  must  be  remembered  that  these 
engagements  had  been  to  all  intents  and  purposes  forced  upon  I 
the  barons.  The  very  fact  of  their  repetition  had  betrayed  that 
they  were  not  on  either  side  regarded  as  trustworthy.  As 
soon  as  the  king  was  dead  the  Norman  barons  treated  the  suc- 
cession as  an  open  question ;  and  Stephen  took  the  decision  V 
88  respected  England  into  his  own  hands.  Henry  died  in  the 
night  following  December  i,  a.d.  1135:  Stephen  immediately 
on  receiving  the  news  crossed  over  to  England.  The  men  of 
Kent,  remembering  the  mischief  that  had  constantly  come  to 
them  fivm  Boulogne,  refused  to  receive  him  \  He  hastened  to  Stephen 
London,  and  was  there  hailed  by  the  citizens  as  a  deliverer  London  and 
from  the  danger  of  a  foreign  yoke  :  Geoffrey  of  Anjou  and  his 
wife  were  disliked,  the  former  as  a  stranger,  and  the  latter 
as  an  imperious  self-willed  woman';  the  citizens  of  the  first 
city  in  the  realm  might  claim  to  exercise  a  prerogative  voice 
in  the  election  of  the  king,  and  they  chose  Stephen*.  En- 
couraged by  this  success,  he  passed  on  to  Winchester,  where 
also  he  was  welcomed  by  the  citizens;  here  he  obtained  with 
little  delay  the  royal  treasure,  having,  by  the  aid  of  his  bro- 
ther the  bishop,  overcome  the  scruples  of  the  justiciar,  Bishop 
Roger  of  Salisbury  \  Thus  strengthened,  he  returned  to  London 
for  formal  election  and  coronation  *.  It  was  not  without  deep 
misgivings  that  Archbishop  William  disregarded  his  oath ;  but 
the  exigency  was  urgent.     The  suspension  of  law  and  peace 

'  Below,  Chap.  XJ,  p.  341. 

*  Gervase,  c.  1.^40:  *A  Oantuarinis  exclusus.* 

'  Cont.  Flor.  Wig.:  •Volente  igitur  Gaufrido  comite  cum  uxore  sua 
quae  heree  erat  in  regnum  succedere,'  primores  terrae  juramenti  Bui  male 
recordantes  regem  eom  suscipere  noluerunt,  dicentes  "Alieuigena  non 
zegoabit  soper  nos." ' 

*  *  Id  quoque  sui  esse  juris  sulque  specialiter  privilegii,  ut  si  rex  ipsorum 
quoqao  mode  obiret,  alius  sue  provisu  in  regno  substituendus  e  vestigio 
mccederet.'    Gesta  Stephani,  p.  3. 

»  W.  Malmcsb.  Hist.  Nov.  i.  §  11.  •  Gervase.  c.  1340- 
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Election  and  Owing  to  the  interregnum  was  becoming  dangerous  ;  the  news 
of  Stephen,  ^ni  Normandy  brought  no  prospect  of  a  speedj  solution  of  the 
difficulty  from  that  quarter.  Hugh  Bigod,  Henry's  steward, 
was  ready  to  swear  that  the  king  had  released  the  vassals  from 
their  oath  and  disinherited  Matilda^.  All  men  were  acting 
as  if  she  had  no  claim  to  be  considered.  Stephen  pressed  his 
advantage:  the  three  prelates  undertook  to  act  on  behalf  of 
the  Church,  and  the  citizens  of  London  filled  up  the  gaps  in 
the  ranks  of  the  nobles  ^  :  he  was  crowned  on  S.  Stej^en's  Day. 
The  hurry  of  the  ceremony  gave  no  time  to  impose  new  con- 
stitutional conditions,  nor  were  the  members  of  the  national 
council  who  were  present  likely  to  demand  more  than  Henry 
had  seen  good  to  grant.  A  brief  charter  was  issued  by  which 
the  new  king  confirmed  the  laws  and  liberties  that  his  uncle 
had  given  and  the  good  customs  of  King  Edward's  time,  and 
enjoined  the  observance  of  them  on  all,  a  command  which  meant 
little  imder  the  weak  hand  that  signed  it'. 

The  news  of  Stephen's  boldness  and  success  determined  for 
the  Ume  the  minds  of  the  Normans  who  had  been  talking  of 
electing  his  elder  brother  Theobcdd  as  their  duke^:  Qeo£&ey 
and  Matilda  were  occupied  by  a  revolt  in  Anjou,  and  even  Earl 
Bobert  of  Gloucester,  the  natural  son  of  Henry  I,  seems  to 
have  concluded  that  it  was  the  moment  for  politic  submission  ^ 


^  Gervase,  c.  1340  :  'Quidam  ex  potentissimis  Angliae,  jurans  et  dicens 
se  praesentem  affuisse  ubi  rex  Henricus  idem  juramentum  in  bona  fide 
spontd  relaxasscit.'  Balph  de  Diceto,  o.  505  :  *  Hugo  Bigod  senescallus 
regis  coram  arcbiepiscopo  Cantuariensi  sacramento  probavit^'  quod  diim 
rex  Henricus  ageret  in  extremis,  ortis  quibusdam  inimicitiia  inter  ipsum 
et  imperatrioem,  ipsam  exheredavit,  et  St^banum  Boloniae  oomitem 
heredem  instituit.* 

*  *  Tribus  episcopis  praesentibus,  arcbiepiscopo,  Wintoniensi,  Salesbiriensi, 
nullis  abbatibus,  pauciesimis  optimatibus/  WilL  Malmesb.  Hist.  Nov. 
i.  §  13.     Gervase,  c.  1340,  says,  '  A  cunctis  fere  in  regem  electus  est.' 

'  'Soiatis  me  concessisse  et  praesenti  carta  mea  oonfirmaase  omnibus 
baronibus  et  bominibus  meis  de  Anglia  omnes  libertates  et  bonas  leges 
quas  Henricus  rex  Anglorum  avunculus  meus  eis  dedit  et  concessit,  et 
omnes  bonas  leges  et  bonas  oonsuetudines  eis  concede  quas  babuerunt  tem- 
pore regis  Edwardi.'    Statutes  of  the  Bealm,  i.  4 ;  Select  Charters,  113. 

*  Ord.  Vit.  xiii.  20. 

'  '  Post  Pascha  Robertus  comes  Gloecestrae  .  .  .  venit  in  Angliam  .  .  . 
homagium  regi  fecit  sub  conditione  quadam  scilicet  quamdiu  iUe  dig- 
nitatem suam  integre  custodiret  et  sibi  pacta  servaret.'  Will.  Malmesb. 
Hist.  Nov.  i.  §  14.    The  author  of  the  Gesta  Stephani  says  that  Robert 
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Only  lihe  old  king  of  Scots  took  up  amis  on  behalf  of  his  niece ;  Stephen's 
and  be  was  pacified  by  the  surrender  of  Carlisle,  although  ^oodg^eni^ 
he  declined  to  do  homage,  in  consideration  of  his  oath  to 
the  empress  ^  It  would  seem  that  the  necessity  of  binding 
Ste[4ien  by  further  conditions  had  occurred  to  the  barons  who 
had  assembled  at  the  funeral  of  the  late  king.  This  ceremony 
had  been  delayed  until  nearly  a  fortnight  after  the  coronation, 
and  it  is  probable  that  it  furnished  an  opportunity  of  obtaining 
some  Tague  promises  from  St^hen.  He  undertook,  we  are 
told,  to  allow  the  canonical  election  of  bishops  and  not  to 
prolong  vacancies ;  to  give  up  the  abuses  of  the  forest  juris- 
diction which  Henry  had  aggravated,  and  to  abolish  the  Dane- 
geld  ^  Whether  these  promises  were  embodied  in  a  charter 
is  uncertain :  if  they  were,  the  charter  is  lost ;  it  is  however 
more  probable  that  the  story  is  a  popular  version  of  the  His  second 
document  which  was  actually  issued  by  the  king,  at  Oxford, 
later  in  the  year  1136,  after  he  had  been  joined  by  the  earl  of 
Gloucester  and  other  chief  members  of  Henry's  household. 
This  charter,  which  is  the  second  of  our  great  charters  of 
liberties^  is  attested  by  a  lai^ge  number  of  witnesses';  eleven 
English  and  three  Norman  bishops;   the  Chancellor  Eoger; 

had  been   urged  to  take  the    crown  himself,   but  he   refused  '  dicens 
aeqmns  esse  filio  sororis  snae,  ouS  justias  oompetebat,  regnum  oedere,  quam 
praesampfeive  dbi  usurpare.'  p.  8.     Notwithstanding  he  did  homage  to 
Stephen. 
'  Hen.  Hunt.  fol.  221,  333. 

*  Hen.  Hunt,  ed  Savile,  fol.  211 :  'Primo  vovit  quod  defunotLs  epi- 
scopis  nnnqnam  retineret  eccledas  in  manu  sua  sed  statim  electioni  canonicae 
oonaentiens  episoopis  eas  investiret.  Secundo  vovit  quod  nullius  derioi 
rd  laici  sylvaa  in  manu  sua  retineret,  sicut  rex  Henricus  fecerat,  qui 
longulis  annifl  implacitaverat  eos,  si  vel  venationem  cepissent  in  silvia 
propriis  vel  si  eas  ad  necMsHates  euas  ejcstirparent  vel  diminuerent .  .  . 
Tertio  vovit  quod  Danegeldum,  id  est.  duoa  solidos  ad  hidam  quos  ante- 
cessores  sui  accipere  solebant  singulis  annis  in  aetemum  condonaret.* 
These  promisee  were  made  at  Oxfoid,  during  the  Christmas  season,  before 
the  news  of  the  Scottish  invasion.  The  charter,  mentioned  immediately, 
was  also  issued  at  Oxford  ;  bolw  as  it  is  attested  by  the  earl  of  Glouoester, 
who  landed  soon  after  Easter,  it  must  be  dated  some  time  in  the  ^ni^- 

*  Statutes  of  the  Beabn,  L  3 ;  Select  Charters,  pp.  114,  115.  The  earls 
are  Gloooester,  Surrey,  Chester,  and  Warwick,  of  whom  Gloucester  was 
uniiOTnily,  and  Chester  generallj,  on  the  side  of  the  empress.  Her  most 
fiythfiil  adherents,  Miles  of  Hereford  and  Brian  of  Wallingfbrd,  were  also 
among  the  witnesses :  probably  the  retreat  of  the  king  of  Soots  had  made 
her  cause  for  the  time  hopeless. 
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Stephen's  fouT  earls ;  four  great  constables;  four  royal  stewards;  twc 
charter.  grand  butlers,  and  seven  other  vassals,  two  of  whom  w»^  oi 
the  rank  of  count.  The  privileges  conceded  by  it  are  <^iefl^ 
ecclesiastical.  Simony  is  forbidden ;  the  property,  dignities, 
and  customs  of  the  churches  are  confirmed  as  they  were  in 
the  days  of  the  Conqueror,  and  the  jurisdiction  over  ecdesiastics 
is  left  in  the  hands  of  the  bishops :  all  interference  in  the 
testamentary  dispositions  of  the  clergy  and  in  the  administra- 
tion of  vacant  churches  is  disclaimed.  The  forests  made  in 
the  last  reign  are  surrendered  ^  The  promise  of  peace  and 
justice  made  at  the  coronation  is  renewed,  and  amplified  by 
an  undertaking  to  extirpate  all  exactions,  injustice  and  chi- 
canery, whether  introduced  by  the  sherifis  or  by  others;  and 
to  maintain  good  laws  and  ancient  and  righteous  customs  in 
reference  to  judicial  procedure  generally*.  As  in  the  charter 
of  Henry  I,  each  of  the  three  estates  has  its  own  dause  of 
conciliation ;  the  forest  jurisdiction  being  surrendered  probably 
to  gain  the  support  of  the  lay  nobles.  But  Stephen  kept  none 
of  these  promises.  %y 

Want  of  con-      He  was  a  brave  man,  merciful  and  generous,  and  had  had 
Stephen.      Considerable  military  experience  ;  but  he  was  gifted  with  neither 
a  strong  will   nor  a   clear  head,  and   from  the  beginning  of 
his  reign  neither  felt  nor  inspired  confidence.     The  conditional 
adhesion  of  Bobert  of  Gloucester,  who  carefully  defined  the 
fealty  that  he  promised  as  dependent  on  the  king's  treatment  of 
him',  was  not  a  circumstance  likely  to  reassure  Stephen.     Much 
howev^  might  have  been  done  by  an  honest  perseverance  in  the 
Early  revolt  promises  of  the  charter.     Unfortunately  for  the  king,  a  hiSat 
****^    ""'  report  of  his  death  early  in  the  summer  produced  a  general 
rising.     Hugh  Bigod,  who  had  so  lately  acted  as  his  tool,  seised 

^  'ForestaR  qnas  Willelmas  avus  meus  et  WillelmiiB  avuncolas  meos 
instituerunt  et  habuerunt,  mihi  resenro.  Cfienw  omnes  qoas  rex  Hemkos 
Buperaddidit  ecdesiis  et  regno  quietaa  reddo  et  ooncedo.' 

'  *  Omnes  exactiones  et  injustitias  et  mescheningaSt  siTeper  viceoomitce 
▼el  per  alios  quoslibet  male  inductas,  funditiis  exsUrpo.'  The  miskenmng, 
wmcHo  loquelaef  ie  explained  of  the  arbitrary  fines  exacted  for  altering  the 
terms  of  indictment,  or  shifting  the  ground  of  an  action  after  it  was  brought 
into  court. 

'  Above,  p.  3ao,  note  5. 

Digitized  by  VjOOQIC 


X.]  Early  Suceesses.  323 

the  castle  of  Norwich,  and  Baldwin  of  Redvers  fortified  Exeter.  Stephen's 
Stephen,  with  great  promptness,  marched  against  the  two  fuooeBs. 
strongholds  in  succession  and  took  them.  Bigod  and  his  party 
were  pardoned,  hat  Baldwin  was  deprived  of  his  estates  in  the 
Isle  of  Wight  and  hanished.  The  success  of  the  king  led  him 
to  forget  his  engagements,  and  hj  holding  a  forest  assize  at 
Brampton,  he  showed  how  little  weight  he  allowed  to  that  one 
which  in  popular  estimation  was  of  the  most  importance^  The 
next  year,  1 137,  was  marked  hy  victories  in  Normandy,  and  was 
the  crowning  period  of  his  prosperity*.  In  a.d.  1138  all  the 
elements  of  danger  hroke  out  at  once  into  a  hlaze. 

114.    The    feudal    instinct,   notwithstanding  the  repressive  G^h«^n« 
policy  of  Henry  I,  was  as  strong  as  ever  in  the  great  vassal8.\ 
Unwarned   by  the  fate  that  had  overtaken  their  fellows,  and\ 
uninstructed  by  the  good  peace  that  Henry  had  made,  they  1 
watched  with  eager  eyes  for  the  moment  when  the  disputed 
title  to  the  throne  should  give  them  an  opportunity  of  striking 
a  blow  for  themselves.     Matilda's  party  were  gathering  reso- 
lution and  collecting  resources,  whilst  Stephen  was  spending  his 
treasores  and  wasting  his  opportunities.     Matters  would  have 
been  bad  enough  if  his  policy  had  been  a  negative  one ;  but  the 

very  measures  which  he  took  for  strentrthening  himself  were  so  Stepjien's 

.  .  imprudence, 

ill  chosen  as  to  be  fatal.     Notwithstanding  the  fact  that  it  was 

by  an  outcry  against  the  foreigners  that  he  had  been  able  to 

exclude  Matilda  from  the  succession,   and  although  he  must 

have  known  the  intolerant  dislike  felt  both  by  the  Norman  His  mer- 

barons  and  by  the  English  for  foreigners,  whether  as  &vourites 

or  as  mercenaries^  he  surrounded  himself  with  an  army  of  hired 

Flemings'.     In  order,  next,  to  secure  more  firmly  the  faith  of  Building  of 

such  barons  as  had  adhered  to  him,  he  allowed  them  to,  fortify 

their  houses  and  build  castles,  where  they  exercised  without 

*  Hen.  Hunt.  fol.  222  ;  Geeta  Stepbani.  pp.  ao-30. 

'  Hen.  Hunt.  fol.  222  :  *  Hi  ergo  duo  anni  Stephano  regi  prosperrimi 
fheront ;  tertiut  vero,  de  quo  dicemus,  mediocris  et  intercisus ;  duo  vero 
ultimi  exitiales  et  praerupti.' 

»  W.  Malmeab.  Hist.  Nov.  ii.  §  34.  Ord.  Vit.  xiii.  30 :  *  In  illis  praecipue 
fisus  est.  Unde  prooeres  Norman  norum  nimis  iudignati  sunt,  suumque 
regi  ^mulatum  callide  Bubtraxerunt.' 

Digitized  by  VjOOQIC 


334  ConitUutional  History.  [chat. 

limitation  all  the  tyrannical  privileges  which  the  feudal  example 
His  creation  of  France  suggested  ^   He  went  further  stilL     Not  satisfied  with 

ofeaiis.  *  .  . 

Sutting  this  weapon  into  the  hand  of  his  enemies,  he  provoked 
ieir  pride  and  jealousy  by  conferring  the  title  of  earl  upon 
)me  of  those  whom  he  trusted  most  implicitly,  irrespective  of 
le  means  which  they  might  have  of  supporting  the  new  dignity, 
'heir  poverty  was  relieved  by  pensions  drawn  from  the  Exchequer, 
^hich  was  already  so  much  impoverished  as  scarcely  to  be 
sufficient  for  the  expenses  of  administration'.  Accordingly 
Wiu'ofi.D.  when,  early  in  a.d.  1138,  the  king  of  Scots  again  invaded  tiie 
north,  the  party  which  Robert  of  Gloucester  had  been  organising 
in  the  south  and  west  of  England  threw  off  the  mask  and  broke 
into  rebellion'.  Stephen,  leaving  Yorkshire  to  be  defended  by 
the  barons  and  commons,  who  under  the  exhortations  of  Arch- 
bishop Tburstan  mustered  as  in  the  days  of  old  and  successfully 
repelled  the  invasion,  himself  led  his  forces  against  the  rebels  in 
Somersetshire,  where  although  he  was  unable  to  take  Bristol, 
the  stronghold  of  Earl  Robert,  he  achieved  some  considerable 
success*.  His  fortunes  might  yet  have  triumphed,  but  for  his 
own  incredible  imprudence. 
AttitiK^  of  Up  to  this  time  Stephen  had  contrived  to  keep  on  his  side 
the  clergy  and  the  great  officers  of  state.  The  bishops  were 
greatly  influenced  by  Henry  of  Winchester,  who  early  in  a.d.  i  139 
obtained  the  commission  of  legate  from  Rome^  an  office  which 
made  him  more  than  a  match  for  the  newly-elected  archbishop, 

*  W.  Malmesb.  Hist.  Nov.  i.  §  18. 

'  Ibid.  §  34 :  '  Denique  multos  etiam  comites  qiu  ante  Don  ftiwant 
instituitt  applidtiB  possessionibua  et  redditibus  quae  proprio  jure  regi 
competebant.' 

'  Henr?  of  Huntingdon,  fol.  332,  givee  a  list  of  the  infiui^nts  and  their 
castlea.  Talbot  fortified  Hereford  ;  Bobert  of  Gloucester,  Bristol  and  Sled 
(Leeds)^  William  Lovel,  Castle  Gary ;  Paganellus,  Ludlow ;  William  de  Mo- 
hun,  Dunster ;  Bobert  of  Lincoln,  Wareham  ;  Eustace  Fits-John,  Malton ; 
I  William  Fitz-Alan,  Shrewsbury.    Ordericus  Vitalis  (xiii.  37)  adds  Walkelin 

Maminot,  who  commanded  at  Dover;  William  Peverell,  who  had  four 
castles,  Bume,  Ellesmeret  Whittington,  and  Overton ;  and  William  Fitz- 
John  who  fortified  Harptree.  The  Beauchamps  at  Bedford  had  been  brought 
to  surrender  early  in  1138.     See  also  Gesta  Stephani,  pp.  30-43  sq. 

^  Gesta  Stepbani,  p.  41  sq. 

'  The  date  of  Henry's  legatine  commission,  which  is  often  mis-stated,  is 
given  by  William  of  Malmesbury ;  Hist.  Nov.  ii  §  aa.  It  was  March  i, 
1 1 39.    Theobald  had  been  consecrated  on  the  8th  of  January. 
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Theobald  of  Canterbury.  Henry  of  Wincheater  was  a  thorough  Roger  of 
cfaurdiman^  and  in  spite  of  his  close  relationship  to  Stephen,  and  his 
•  never  condescended  to  act  as  his  tool  The  administrative  °*^ 
madiinety  of  the  kingdom  was  still  under  the  control  of  Roger 
bishop  of  Salisbury  :  he  yet  bore  the  title  of  justiciar^ ;  his  son, 
also  named  Boger,  was  chancellor  of  the  king;  one  nephew, 
Nigel  bishop  of  Ely,  was  treasurer';  another  nephew,  Alex- 
ander, was  bishop  of  Lincoln.  As  the  whole  of  the  judicial  and 
financial  business  of  the  kingdom  depended  on  the  Exchequer, 
which  had  been  for  thirty  years  in  the  hands  of  this  able  family, 
it  was  little  less  than  infatuation  to  break  with  them.  Bishop 
Roger  had  been  mainly  instrumental  in  placing  Stephen  on  the 
tiirone.  He  had,  perhaps,  for  the  sake  of  retaining  power,  done 
outrage  to  the  sense  of  obligation  under  which  gratitude  to  the 
late  king  should  have  laid  him ;  probably  also  he  was  influenced 
not  a  little  by  the  common  idea  of  statesmen  tliat  their  first  duty 
19  to  see  that  the  government  be  carried  on ;  without  him,  he 
knew  and  the  event  proved,  the  whole  mechanism  of  the  State 
would  come  to  a  standstill.  But  he  did  not  shut  his  eyes  to  the  i^h^ir 
uncertainty  of  hir  portion ;  he  saw.  the  vassals  on  every  side 
building  castles  and  collecting  trains  of  followers;  and,  either 
with  the  thought  of  defending  himself  in  the  struggle  which  he 
foresaw,  or  perhaps  with  the  intention  of  holding  the  balance  of 
the  State  firm  until  the  contest  was  decided,  he  and  his  nephews 
built  and  fortified  several  strong  castles  in  their  dioceses'.  Hav- 
ing great  revenues  at  their  disposal,  they  expende<l  them  freely ; 
their  newly-built  fortresses  were  the  noblest  works  of  the  kind 
north  of  the  Alps ;  and  the  train  with  which  they  appeared  at 
court  was  numerous  and  magnificent.     It  b  not  clear  whether 

*  *  JasUciArins  fuit  totius  Angliae  et  Beoundos  a  rege.'  Hen.  Hunt.  fol.  a  1 8. 
*  Cai  totiiB  Albionifl  tutela  iamdudum  ab  avuncolo  suo,  et  poetmodum  ab 
ipso,  commissa  faerat.*     Ord.  Yit.  xiii.  24. 

'  Nigel  had  been  the  means  of  reveijing  to  the  king  the  existence  of  a 
fonmd»ble  conspiracy,  as  late  as  1137.  Ord.  Yit.  xiii.  32.  One  of  his 
clerkB,  named  Ranulf,  had  contrived  a  plot  for  murdering  all  the  Normans. 
R.  Dioeto,  0.  508. 

*  Newark  and  Slealbrd  were  fortified  by  AJexander ;  Salisbury,  Devizes, 
Sherborne,  and  Malmeebury  by  Roger.  '  Devizes,  according  to  Henry  of 
Hantingdon,  was  as  splendid  as  the  most  splendid  castle  in  Europe; 
foL  a  33. 
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rnBt  of      Stephen's  course  was  prompted  by  a  doubt  of  Roger's  fidelity, 

oger.  by  the  petty  jealousy  of  his  partisans  among  the  barons^,  or  by 
personal  dislike  of  a  too  powerful  subject.  *  In  June  however,  at 
Oxford,  he  arrested  the  bishops  of  Salisbury  and  Lincoln,  and 
the  chancellor  with  them,  and  compelled  them  to  surrender 
their  castles.  The  shortsightedness  of  this  policy  was  imme- 
diately apparent;  the  whole  body  of  the  clergy  took  umbrage 
at  the  injury  done  to  the  bishops.  A  council  was  called  at 
Winchester,  in  which  the  strongest  remonstrance  was  made,  and 
Stephen  was  entreated  not  to  render  the  breach  incurable 
between  the  clergy  and  the  royal  party.  The  king  as  usual 
made  promises  which  he  either  could  not  or  would  not  keep*. 

rrivai  of     Immediately  afterwards  the  empress  landed ;  and  war  broke  out 

again.     At  the  end  of  the  year  the  bishop  of  Salisbury  died ; 

the  bishop  of  Ely  was  banished  ;  and  the  bishop  of  Winchester, 

as  soon  as  Stephen  fell  into  difficulties,  declared  himself  on  the 

,  side  of  the  empress'.    The  arrest  of  Bishop  Roger  was  perhaps 

I  the  most  important  constitutional  event  that  had  taken  place 

\  since  the  Conquest ;  the  whole  administration  of  the  country 

ivii  war.  \  ceased  to  work,  and  the  whole  power  of  the  clergy  was  arrayed 
un  opposition  to  the  king.  It  was  also  the  signal  for  the  civil 
War,  which  lasted  with  more  or  less  activity  for  fourteen  years. 

I  ^  William  of  Malmeeboiy  (Hist.  Nov.  ii.  §  19)  mentions  the  jealoiuy  of 
the  barons  ;  Ordericus  (xiii.  40)  the  suspicions  of  the  bishop's  fidelity.  The 
'^oount  of  Meulan  is  ^^cribed  in  the  Gesta  Stephani,  p.  47,  as  the  chief 
accuser. 

*  William  of  Malmesbury  (Hist.  Nov.  ii  §  a8)  says,  '  Malorum  prae- 
ventus  consilio,  nuUam  bonarum  promissionum  ezhibuit  efficadam.'  Heniy 
of  Huntingdon,  '  Rex  consilio  pravorum  tot  et  tantorum  tarn  verendam 
prostemationem  despiciens,  nihil  eos  impetrare  permisit.'  foL  223.  The 
Gesta  Stephani,  p.  51,  record  a  penance  done  by  the  king  for  his  attack  on 
Hie  bishops. 

*  The  arrest  of  the  bbhops  took  place  June  34,  1139 ;  the  council  at 
Winchester  Ausust  29  to  Sept.  i.  Earl  Robert  landed  Sept.  30;  and 
the  empress  with  him.  Stephen  sent  the  bishop  of  Winchester  and  Coont 
Waleran  of  Meulan  to  escort  her.  Bishop  Roger  died  Dec  11.  The  bishop 
of  Ely  was  displaced  from  his  see  at  the  b^inning  of  1 140,  as  soon  pro- 
bably as  the  king  knew  of  Bishop  Roger's  death.  Hen.  Hunt.  foL  123. 
The  bishop  of  Winchester,  after  in  vain  attempting  to  mediate,  took  the 
empress's  side  as  soon  as  Stephen  had  follen  into  her  hands,  after  the  battle 
of  Lincoln  in  1141.  Ord.  vit.  xiii.  43.  He  is  represented  in  the  Gesta 
Stephani,  p.  57,  aa  conniving  at  the  empress's  designs  from  the  moment  of 
her  landing.  The  election  of  the  empress  as  '  domina  Anglis '  took  place 
April  8,  114I. 
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115.  During  this  time  the  king  was  alternately  a  prisoner  Peadal 
and  a  conqueror,  but  wfls  never  able  to  restore  the  adminis-  during  the 
trative  machinery ;  the  empress  had  her  turns  of  good  and  evil 
fortune,  but  was  never  able  to  make  good  her  title  to  the  crown. 
The  barons  were  in  earnest  only  for  their  own  interests ;  most 
of  them  caring  little  for  either  candidate ;  fighting  on  each  side 
md  purchasing  new  titles  or  privileges  from  both  by  momentary 
support;  supplies  were  raised  from  the  unfortunate  people 
and  clergy.  The  bishops  protested  and  mediated,  but  found 
themaelves  powerless  from  the  fact  that  there  was  no  collective 
interest  upon  whi9h  they  could  work.  The  result  was  that 
feudal  anarchy  which  had  sometimes  prevailed  abroad,  but 
never  before  in  England.  Stephen  held  his  court  at  London 
at  Whitsuntide,  A.D.  11 40,  but  only  one  bishop,  and  he  a 
foreigner,  attended^.  Henceforth  not  even  the  appearance  of 
ancient  state  was  maintained;  the  solenm  courts  and  corona- 
tion days  were  given  up;  the  treasure  was  all  spent;  the 
king  debased  the  coinage';  there  was  no  peace  in  the  realm. 
*It  is  written,'  says  William  of  Newburgh',  *of  one  period  Miaenes  of 
in  the  history  of  the  ancient  people,  ''In  those  days  there 
was  no  king  in  Israel,  but  every  one  did  that  which  was 
right  in  his  own  eyes."  But  it  was  worse  in  England  in  E^ing 
Stephen's  days.  For  because  then  the  king  was  powerless, 
and  the  law  weak  by  reason  of  the  king^s  powerlessness,  some 
indeed  did  what  was  right  in  their  own  eyes,  but  many  did 
what  by  natural  reason  they  knew  to  be  wrong  all  the  more 
readily,  now  that  the  fear  of  the  law  and  of  the  king  was  taken 
away.  At  first  it  seemed  that  the  realm  was  rent  in  two,  some 
inclining  to  the  king,  some  to  the  empress.  Not  that  either 
king  or  empress  exercised  any  real  control  over  their  party,  but 
that  every  one  for  the  time  devoted  himself  to  the  pursuit  of 
war.  Neither  of  them  could  exert  command  or  enforce  disci- 
pline ;  both  of  them  allowed  to  their  supporters  every  sort  of 
licence  for  fear  of  losing  them.     The  parties  fought  for  a  long  ' 

*  l%e  bishop  of  Sees.  W.  Mahnesb.  Hist.  Nov.  ii.  §  37.  The  royal 
pomp  had  alr^Etdy  come  to  an  end ;  *  Ubi  autem  ad  Natale,  vel  ad  Pascba 
foerit,  dicere  non  attinet'  Hen.  Hunt.  foL  225.  Joh.  Salieb.  Polycr.  vi.  18. 

«  Win.  Mahneab.  Hist  Nov.  ii.  §  34.  *  WiU.  Newb.  i.  22. 

Digitized  by  VjOOQIC 


328  Constitutional  History.  [chap. 

Continued    time  With  alternate  fortune.     As  time  went  on,  wearied  of  the 

uncertamty  of  their  mck,  thej  somewhat  relaxed  in  energy ;  but 

even  this  made  it  all  the  worse  for  England ;  for  when  the  two 

.  competitors  were  tired  of  strife  and  willing  to  rest,  the  provinci^ 

\quarrels  of  the  nobles  continued  to  rage.     In  every  province, 

Wder  the  unpulse  of  the  party  struggle,  numbers  of  castles  had 

Feudal-  Sprung  up.  There  were  in  England  as  many  kings,  tyrants 
'  father,  as  there  were  lords  of  castles ;  eadb  had  the  power  of 
Striking  his  own  coin,  and  of  exercising  like  a  king  sovereign 
jurisdiction  over  his  dependents.  And  as  every  one  sought  for 
[himself  such  pre-eminence,  that  some  would  ^ndure  no  superior, 
some  not  even  an  equal,  they  fought  amongst  themselves  with 
deadly  hatred,  they  spoiled  the  direst  regions  with  fire  and 
rapine,  and  in  the  country  which  had  been  once  most  fertile 
they  destroyed  almost  all  the  provision  of  bread.'  The  lamen- 
tations of  the  Peterborough  chronicler  are  as  loud  and  as  distinct : 

The  new  <  All  became  forsworn  and  broke  their  allegiance ;  for  every  rich 
man  built  his  castles  and  defended  them  against  the  king,  and 
they  filled  the  land  with  castles.  They  greatly  oppressed  the 
wretched  people  by  making  them  work  at  these  castles,  and 
when  the  castles  were  finished  they  filled  them  with  devils  and 
evil  men.  Then  they  took  those  whom  they  suspected  to  have 
any  goods,  by  night  and  by  day,  seizing  both  men  and  women, 
and  they  put  them  in  prison  for  their  gold  and  silver^  and 
tortured  them  with  pains  un^eakable. . . .  Many  thousands  they 
exhausted  with  hunger. . . .  And  this  state  of  things  lasted  the 
nineteen  years  that  Stephen  was  king,  and  ever  grew  worse 

The  unlaw-  and  worse.  They  were  continually  levying  an  exaction  from 
the  towns,  which  they  called  teTiaeriSf  and  when  the  miserable 
inhabitants  had  no  more  to  give,  then  plundered  they  and 
burned  all  the  towns,  so  that  thou  niightest  well  walk  a  whole 
day's  journey  nor  ever  shoiildest  thou  find  a  man  seated  in  a 
town  or  its  lands  tilled  ^'  John  of  Salisbury  compares  England 
during  this  reign  to  Jerusalem  when  besieged  by  Titus  *. 

The  struggle,  unlike  most  of  those  civil  wars  which  have 

*  Chron.  Sax.  a.d.  1137  (ed.  Giles). 

*  Joh.  Saliab.  Polycr.  vi  18.     C£  Ord.  Vit.  xiii.  3a,  41 ;  Hen.  Hunt 
foL  223. 
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devastated  England,  is  redeemed  by  scarcely  any  examples  of  Semsh 

loyalty  or  personal  heroism.     Even  the  fidelity  of  Kobert  of  great  nobles. 

Gloucester  to  the  interests  of  his  sister  was  an  after-thonght, 

and  resulted  in  no  small  degree  from  his  distrust  of  Stephen. 

The  patriotic  resistance  offered  by  the  men  of  Yorkshire  to   \ 

the  Scottish  invasion  was  an  act  of  self-defence  against  here-     \ 

ditory  enemies,  rather  than  a  hearty  fulfilment  of  a  national 

duty.     Among  the  great  earls  there  is  not  one  whose  course 

can  be  certainly  affirmed  to  have  been  thoroughly  consistent. 

The  earl  of  Chester,  although  whenever  he  prevailed  on  himself 

to  act,  he  took  part  against  Stephen,  fought  rather  on  his  own 

account  than  on  ]liatilda*s ;  Geoffrey  de  Mandeville  accepted  the 

title  of  earl  of  Essex  from  both  parties  and  pillaged  both  sides ; 

the  earl  of  Leicester,  a  mighty  man  in  Normandy  as  in  England, 

made  his  alliances  and  asserted  his  neutrality  as  he  pleased. 

His  brother,  the  count  of  Meulan,  whose  advice  had  led  Stephen 

to  attack  the  bishops,  condescended  to  avail  himself  of  the  same 

policy*.     The  action  of  the  clergy  is  scarcely  more  justifiable.  The  clergy 

Aiming  at  the  position  of  an  arbitrator,  Henry  of  Winchester  tration. 

found  himself  arguing  on  each  side  alternately  instead  of  judging : 

and  hifl  position  was  such  as  to  prevent  Archbishop  Theobald, 

who  seems  to  have  held  consistently,  though  not  energetically, 

to  the  empress,  from  exercising  any  authority  over  his  brethren. 

The  decided  success  of  one  or  other  of  the  competitors  for  the 

crown   might  have  justified  the  clergy  in  either  adhesion  or 

resistance;  but  this  was  wanting';   no  one  cared  enough  for 

either  Stephen  or  Matilda  to  declare  the  indefeasible  right  of 

either  crowned  king  or  legitimate  succession.     The  citizens  of  Attitude  of 

London,  although  from  inclination  they  probably  would  have 

supported  Stephen,  were  obliged  to  receive  the  empress  and 

offer  for  a  short  time  a  politic  submission'. 

The  difficulties  of  the  case  seemed  to  admit  of  no  decision 
gave  that  of  military  success  ;  and  this  neither  party  was  strong 
enough  to  achieve.     Stephen,  by  destroying  the  government 

»  Ord.  Vit.  xii.  44. 
*  Gesta  Stephani,  pp.  98,  99. 

>  W.  Mahnesb.  G.  R.  Hist  Nov.  iii.  §  a8  ;  Gesta  Stephant,  pp.  76,  77 ; 
Hen.  Hunt.  fol.  225. 
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Weakness  of  machinery,  had  deprived  himself  of  the  power  of  raisinff  a  na- 

bothoom-      ..        ,  -  .  K  .  ,  ,.,..«,,*, 

petitors.  tional  force  ;  and  the  mercenanes  whom  his  heroic  wife  collected 
on  the  continent  alienated  the  people  whom  it  was  his  policy  to 
conciliate.  The  party  of  the  empress,  on  the  other  hand^  was 
mainly  supported  by  the  counties  in  which  the  personal  in- 
fluence of  her  brother  was  strong,  and  by  the  adventurers  whom 
she  could  win  to  her  side  by  promises.  In  vain  did  she  go 
through  the  process  of  election  as  lady  of  England,  hold  her 
courts,  and  issue  her  charters  in  royal  form:  she  had  not 
learned  wisdom  or  conciliation,  and  threw  away  h^  opportu- 
nities as  lavishly  as  did  her  rival. 

This  wearisome  story  of  tergiversation  and  selfish  intrigues, 
although  it  scarcely  concerns  constitutional  history  directly,  has 
a  most  important  bearing  indirectly  upon  it,  as  showing  the 
I   /evils  from  which  the  nation  escaped.     It  was  the  period  at 
I  iwhich  for  once  the  feudal  principle  got  its  own  way  in  Eng- 
1  land ;  it  proved  the  wisdom  of  the  Conqueror  and  his  sons  in 
'  f*epressing  that  principle,  and  it  forced  on  the  nation  and  its 
rulers  those  reforms  by  which  in  the  succeeding  reign  the  re- 
currence of  such  a  result  was  made  impossible, 
m        The  storm  of  party  warfare,  as  William  of  Newbargh  stated, 
subsided  gradually.     The  changes  in  the  popedom  put  an  end 
to  the  l^ation  of  Bishop  Henry  * ;  the  death  of  Earl  Robert  re- 
moved the  main  stay  of  the  strength  of  the  empress ',  and  the 
second  generation  of  combatants  came  into  the  first  ranks  with 
somewhat  freer  hands.     The  exhaustion  of  both  sides  gave  a 
breathing  time,  although  it  was  incompetent  to  restore  the 
national  strength  or  unity.    The  clergy  recovered  their  influence 
first,  and  compelled  the  king  to  guarantee  as  far  as  he  could 
their  personal  safety :  a  series  of  ecclesiastical  disputes  followed, 

^  The  legation  of  Heniy  of  Winchester  was  granted  by  Innocent  II, 
who  died  in  1143.  Celestine  II,  who  succeeded  him,  was  hostile  to  Ste- 
phen, and  Lucius  II,  who  followed  in  1 144,  although  friendly  to  the  bishop, 
did  not  renew  his  commission.  Eugenius  III,  who  acted  under  the  advioe 
of  S.  Bernard  and  was  generally  opposed  to  Stephen,  gave  the  legation  to 
Archbishop  Theobald  in  or  before  the  year  1 150. 

^  Earl  Robert  died  in  1 147 ;  Ann.  Theokesb :  Miles  of  Hereford  at 
Christmas,  1 143 ;  J.  Hexham  :  Geofirey  de  Mandeville  in  1144;  H.  Hunt 
£>1.  224. 
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whid)  diverted  the  attention  of  the  bifihops  from  general  politics,  Close  of  the 
lod  threw  the  king  and  his  brother  again  more  heartily  to- 
gether ^     In  A.D.  1 147  the  preaching  of  the  Crusade  withdrew 
from  England  many  of  the  adventurous  spirits  who  had  been 
&ciplined  for  rapine  by  the  late  events  *.     In  a.d.  i  149  Henry  Rise  of 
of  Anjoo,  the  son  of  the  empress,  to  whom  in  his  grandfather's 
time  the  oath  of  fealty  had  been  taken  in  England  and  in  Nor- 
Brandy,  was  knighted  by  the  king  of  Scots  \  and  a  gathering  of 
tbe  barons  of  Western  England,  in  which  the  supporters  of  the 
empwes  were  chiefly  found,  threatened  a  renewal  of  hostilities. 
But  several  years  elapsed  before  Henry  saw  his  opportunity. 
H&Ting  by  his  Other's  death  gained  a  firm  standing-ground  in 
France,  he  added,  by  his  politic  marriage,  the  county  of  Poictou 
Mid  the  duchy  of  Guienne  to  Anjou  and  Normandy  *.     An  at- 
tempt made  by  Stephen,  with  the  aid  of  Lewis  VII,  to  seize  the 
^tter  territory,  was  the  first  note  of  the  renewed  struggle.     In  The  biahops 
^'  115a  ^  Stephen  proposed  to  the  assembled  bishops  that  his  accept 
sou  Eustace  should  be  associated  with  him  in  the  kingdom.  The  king, 
prolates,  under  the  influence  of  Theobald,  refused,  and  suffered 
f^rfwture,  which  however,  with  his  usual  irresolution,  Stephen 
^^  after  recalled.     In  the  following  year  Henry  came  to  Eng-  Henry  takes 
*^d  and  raised  a  native  army';  and  the  horrors  of  active  warfare  mand 
'ere  repeated :  not  however  on  so  large  a  scale  as  before,  for  ****'*** 
Stephen  was  conscious  of  his  weakness,  and  Henry  was  now,  as 
-ver,  economical  of  human  Ufe.     A  decisive  battle  accordingly 
*M  avoided;  and  when  on  qne  occasion  the  two  rivals  stood  face 
to  fiice,  the  great  nobles  intervened  and  compelled  them  to  make 
*  truce.    Henry  of  Huntingdon,  in  describing  the  attitude  of 

^  Hen.  Hunt.  fol.  ^15. 

See  R.  de  Monte  (Bonqnet,  xiii.  291);  Osbern,  De  ezpugnatione 
l^yxbonenai,  in  the  Memorials  of  Richard  I,  vol.  i.  pp.  cxliv.  sq. 

Hen.  Hunt.  fol.  226  ;  J.  Hexham  (ed.  Baine),  p.  159. 

GeoflBrey  of  Anjou  gave  up  Normandy  to  Henry  in  the  summer  of 
'151  and  died  soon  afler.  The  divorce  of  Lewis  and  Eleanor  took  place 
IP^  March  1152,  and  the  marriage  of  Henry  in  May  following.  R.  de 
Monte  (Bouquet,  xiiL  292). 

^  Hen.  Hunt,  fol,  226  ;  Gervase,  c.  1371. 
-   He  crossed  over  to  England  within  the  octave  of  the  Epiphany,  Ii53' 
^e  Monte.    *  Ne  tamen  hoc  [^hia  success  against  Stephen  at  Crowmarsh] 
jneaigenae  ascribant  viribus  suis,  nostro  praeoipue  milite  nitebatur.*    Joh. 
^t».Polycr.vLi8. 
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he  baronage  on  this  occasion,  shows  how  clearly  he  understooc 
he  real  objects  of  that  body.  *  Then  arose  the  barons,  or  raihei 
he  betrayers,  of  England,  treating  of  concord,  although  the^ 
oved  nothing  better  than  discord :  but  they  would  not  joir 
mttle,  for  they  desired  to  exalt  neither  of  the  two,  lest  if  the 
>ne  were  overcome,  the  other  should  be  free  to  govern  them 
hey  knew  that  so  long  as  one  was  in  awe  of  the  other  he  could 
jxercise  no  royal  authority  upon  them*/  The  death  howefvei 
)f  Eustace  reduced  Stephen's  stake  in  the  struggle  *.  The  arch- 
)i8hop  and  bishop  Henry,  moved  at  last  by  the  distress  of  the 
lountry,  and  strengthened  by  the  support  of  the  pope,  made 
\  resolute  effort  for  conciliation,  and  after  some  preliminary 
neetings  a  peace  was  made  at  Wallingford  and  completed  at 
^Yestminster ',  in  which  the  national  claims  for  good  govern- 
nent  were  strongly  insisted  upon,  and  an  elaborate  plan  of 
•eform  was  drawn  up.  The  result  was  stated  in  the  form  of 
I  treaty  to  settle  the  succession.  Each  of  the  parties  had  some- 
ihing  to  surrender  and  each  something  to  secure.  Henry  gave 
ip  the  present  possession  of  the  throne  in  consideration  of  the 
-ight  of  succession ;  Stephen,  who  had  other  children  besides 
Eustace,  gave  up  their  title  to  the  crown  to  secure  to  them  the 
x>ntinental  estates  which  he  had  possessed  before  his  unlucky 
promotion.  He  adopted  Henry  as  his  heir  of  the  kingdom  of 
England,  and  Henry  did  homage  and  swore  fealty:  and  ^e 
lobles  on  both  sides  followed,  doing  homage  and  swearing 
■ealty  to  both  princes.  The  rights  of  Stephen's  son  William 
rt^ere  guaranteed,  and  a  large  augmentation  of  property  promised 


'  H.  Hunt.  fol.  227;  Gervaae.  1373. 

^  Eustace  died  in  August,  1153.     Genrase,  c.  1374  ;  B.  de  Monte. 

'  N^^tiations  began  at  Wallingford  before  the  death  of  Eostace 
Hen.  Hunt.  fol.  227,  Gervase,  1374),  in  consequence  of  the  attitude  of  the 
^arons  ;  R.  de  Monte  gives  Nov.  6  as  the  date  of  the  agreement ;  towards 
;he  end  of  November  the  king  and  Henry  met  at  Winchester ;  Stephen 
ulopted  Henry  as  bis  son,  and  both  proceeded  to  London,  where  the 
Westminster  treaty  was  promulgated,  before  Christmas.  On  the  13U1  of 
Tanuary,  1154*  Henry,  at  Oxford,  received  the  fealty  of  the  barons  :  there 
A-as  a  conference  at  Dunstable  soon  after  on  the  question  of  destroying 
;he  castles.  Thence  they  went  into  Kent,  where  Henry,  discovering  a  plot 
igainst  his  life,  left  Stephen^  and  returned  by  way  of  London  to  Normaady, 
luring  Lent.     Hen.  Hunt.  fol.  3^8 ;  Grervase,  oc.  1373-1375. 
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him :  all  ihe  kinsmen  of  the  rojal  family  and  the  clergy  were 
tlflo  bound  to  the  agreement.  Two  significant  clauses  complete 
the  act  '  In  the  business  of  the  kingdom/  the  king  says,  *  I  will 
work  by  the  counsel  of  the  duke ;  but  in  the  whole  realm  of 
England,  as  well  in  the  duke's  part  as  my  own,  I  will  exercise 
royal  justice  */ 

116.  The  scheme  of  reform,  which  was  drawn  up  at  Walling-  5*if^**®™® 
ford  ^  has  not  been  preserved  in  the  form  of  a  document,  but 
may  be  extracted  from  the  somewhat  rhetorical  accounts  of 
the  contemporary  historians.  The  statement  made  by  Eoger 
Horeden^  that  Henry,  in  order  to  enforce  the  necessary 
measures,  undertook  the  office  of  justiciar,  is  perhaps  an  ex- 
i^eration,  although  he  distinctly  claimed  that  they  should  be 
carried  out  as  a  part  of  the  pacification  * :  and,  when  he  him- 
lelf  became  king,  he  seems  to  have  looked  on  them  as  furnishing 
him  with  a  programme  of  the  restoration  of  order.  They  are 
stated  as  follows,  (i)  The  royal  rights,  which  had  everywhere 
been  usurped  by  the  barons,  are  to  be  resumed  by  the  king. 
(2)  The  estates  which  had  been  seized  by  intruders  are  to  re- 
turn to  the  lawful  owners  who  had  enjoyed  them  in  King  Henry's 
dtys.     (3)   The  adulterine  or  unlicensed   castles',  by  whom- 

'  Foedera,  I  i8  :  fix>m  the  Red  Book  of  the  Exchequer.    See  also  WilL  ^ 
Newb.  lib.  i.  cap.  30. 

*  Matt.  Parie  (ed.  Wats),  p.  86. 

*  'Bex  Yero  oonstitait  duoem  justitiariuin  Angliae  sob  ipso  et  omnia 
ngni  negotU  per  earn  terminabantur/  Hoveden,  i.  a  12.  ThUs  is  one  of 
the  additioDB  made  by  Hoveden  to  the  earlier  materials  which  he  was 
Qsing ;  it  has  no  contemporaneous  authority,  and  is  extremelj  unlikely  to 
be  true.  Even  if  it  were  true,  Heniy  stayed  in  England  too  short  a  time 
*fter  the  pacification  to  exercise  any  direct  authority.  John  of  Hexham 
bowe? er  says  that  it  was  one  part  of  the  agreement '  quod  Henricus  dux 
nejotia  regni  disponeret.'    Ed.  Raine,  p.  271. 

Hen.  Hunt.  foL  a  a  8.  This  was  at  Dunstable  early  in  1154  :  'Displi- 
oebat  enim  dud,  quod  castella  poet  mortem  Henrici  regis  in  pessimos  usus 
^^cumqoaque  oonstmcta  non  diruerentur,  sicut  confirmatum  et  sancitum 
nierat  inter  eoe  in  concordiae  firmissimo  foedere.  .  .  .  Quibusdam  tamen 
nionun  castellis  regis  dementia  vel  versutia  parcens,  pacti  communionem 
oebilitare  videbatur.  Dux  igitur  super  hoc  regem  angarians,  repulsam 
^uidem  passus  est*    Ibid. 

BoWt  de  Monte  gives  375  as  the  number;  Bouquet,  xiii.  896.  On 
vM  point  John  of  Hexham  furnishes  further  contemporary  evidence : 
'Continuo  exiit  edictum  ab  eis  per  omnes  provincias  violentiaiB  comprimi, 
™^ptiones  tnterdid^milites  oonductitios  et  sagittarios  exterarum  nationum 
»  regno  epci,  mnnitionesque  qnaa  quisque  in  sua  possessione  post  mortem 
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The  scheme  Boever  erected  during  the  present  reign,  to  the  number  of  ^erexi 
arranged      hundred  and  fifteen,  are  to  be  destroyed.     (4)  The  king  is  to 

between 

Stephen  and  restock  the  desolate  country,  employ  the  husbandmen,  and  as  (bi 
as  possible  restore  agriculture  and  replace  the  flocks  and  herds 
of  the  impoverished  farmers.  (5)  The  clergy  are  to  have  their 
peace,  and  not  to  be  unduly  taxed.  (6)  The  jurisdiction  of  the 
sheriffs  is  to  be  revived,  and  men  are  to  be  placed  in  the  office 
who  will  not  make  it  a  means  of  gratifying  private  friendship  or 
hatred,  but  will  exercise  due  severity  and  will  give  every  man 
his  own  :  thieves  and  robbers  are  to  be  hanged.  (7)  The  armed 
forces  are  to  be  disbanded  and  provided  for :  '  the  knights  are 
to  turn  their  swords  into  ploughshares  and  their  spears  into 
pruning-hooks ;'  the  Flemings  are  to  be  relegated  to  their  work- 
shops, there  to  labour  for  their  lords,  instead  of  exacting  labour 
as  lords  from  the  English.  The  general  security  is  to  be  main-^ 
tained,  commerce  to  be  encouraged,  and  a  uniform  coinage  to  be 
struck  \    This  very  comprehensive  project  throws  great  light  on 

.  Henrioi  regis  construxerat  dinii.     Jostitia  ei^o  et  pax  ubique  in  regno 
revocata  est.*    Ed.  Raine,  p.  171. 

^  The  following  is  the  statement  of  Ralph  de  Dioeto,  cc.  517,  518 : 
*  Ducem  siquidem  Normannonun  rex  in  filium  arrogayit ;  ei  et  in  eum  jus 
suum  transtulit  et  potestatem,  sibi  quoad  yixerit  regiae  dignitatis  solam 
imaginem  reservavit.  £t  si  propheticum  illud  attenderis,  jam  se  indnit 
genitore,  jam  ducem  arrogavit  in  filium.  In  participem  regni,  et  post- 
modum  suocessorem,  universi  ducem  recipient.  In  rege  duoem,  in  dooe 
regem  singuli  venerabuntur.  Et  nt  regem  Stephanum  nunc  regem  intel- 
ligas,  antiqua  regni  privilegia  restaurare  proponit.  Begalia  passim  a  pro- 
ceribus  usurpata  recipiet,  munitiones  suis  fundatae  temporibua  diruentur, 
quarum  nnmems  usque  ad  undecies  centum  quindecim  excrevit.  Ut  autem 
ad  minora  recurras,  praediis  assignabit  colonos,  insulaiios  aedificiis,  nemo- 
ribus  saltuarios,  feris  ditabit  indagines,  ovibus  decorabit  montana,  pascna 
replebit  armentis.  Clems  nunc  demum  dominabitur,  pads  tranquilUtatem 
indioet,  muneribus  sordidis  non  gravabitur,  ab  extraordinariis  vacationem 
habebit.  Defensivae  looorum,  seu  vicecomites,  lods  statuentur  statutis; 
non  in  votum  exercendae  cupiditatis  abibunt,  non  quenquam  ex  odio  per- 
sequentur.  Non  gratificabuntur  amicis,  non  indulgentiis  crimina  subleva- 
bunt,  suum  cuique  reservabunt  ex  integro.  Metu  poenarum  nonnuUoe 
affident,  praemiorum  exhortatione  plurimos  excitabunt :  f^res  terrebnntnr 
in  furca;  praedones  sententia  capitali  plectentur;  milites  oaligati  gladios 
8UO8  in  usum  vomeris  ligonisque  convertent.  A  castris  ad  aratra,  a  tento- 
riis  ad  ergasteria  Fiandrensium  plurimi  revocabuntur,  et  quas  nostratibos 
operas  indixerunt,  dominis  suis  ex  necessitate  persolvent.  Quid  multia? 
Ab  excubiis  fatigati  a  communi  laetitia  respirabunt:  innocens  et  qaieta 
rustidtas  otio  relevabitur  ;  negotiatores  oommerdorum  vidssitudo  loeuple- 
tabic.  Forma  publica  percussa  eadem  in  regno  odebris  erit  ubiqne  moneta.' 
The  prophecy  of  Merlm  referred  to  is  *  Nocebit  posddenti  ex  impiis  pietas, 
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the  past  as  well  as  on  the  future,  and  it  is  extremely  unfortunate 
that  the  exact  means  by  which  it  was  to  be  carried  into  execution 
ire  not  recorded.     It  seems  to  have  been  too  much  for  Stephen,  Stephen 
whose  spirit  was  now  broken  ;  and  Henry,  in  a  meetiug  at  Dun-  S^nna. 
stable  before  he  left  England,  had  to  urge  the  king  strongly  to 
do  his  duty.    The  last  year  of  the  reign  was  accordingly  devoted 
to  the  undoing  of  the  work  that  seventeen  years  of  war  and 
anarchy  had  done.     Stephen  had  very  incompletely  performed  He  dies, 
his  task  when  he  died  in  October  1154,  leaving  the  throne,  for 
the  first  time  since  the  Conquest  without  a  competitor,  to  the 
great  sovereign  who  succeeded  him. 
The  reiim  of  Stephen  is  one  of  the  most  important  in  ourfck)n8titu- 

1,,.  ,.-.  ,  ,.  -  ,.      tionalim- 

WDole  history,  as  exemplifying  the  workmg  of  causes  and  pnn-  portanoe  of 
ciples  which  had  no  other  opportunity  of  exhibiting  their  real  reign, 
tendencies.  It  was  a  period  of  unprecedented  general  misery,] 
md  a  most  potent  lesson  for  later  times  and  foreign  countries. 
The  moral  and  social  results  of  it  are  indeed  more  distinctly 
traceable  under  Henry  11,  but  there  can  be  little  doubt  that 
eren  before  the  king's  death  it  had  had  the  effect  of  creating 
t  feeling  of  national  unity  among  Normans  and  English,  as  well 
M  ai  intense  longing  for  peace.  The  comparative  rarity  of 
notices  touching  the  social  life  of  the  period,  in  the  historical 
memorials  of  the  reign,  render  it  difficult  to  form  any  minute 
conclusions  on  the  material  growth  of  the  nation.  But  that  it 
was'a  period  of  great  social  change  there  can  be  no  question, 
when  we  compare  the  reign  that  followed  it  with  the  three 
reigns  that  preceded  it.  Some  part  of  the  result  is  of  course 
owing  to  the  equal  government  and  lasting  peace  of  the  reign  of 
Henry  I:  but  it  would  be  to  disregard  the  consistent  lessons 
of  all  history,  if  we  were  to  suppose  that  the  terrible  discipline 
of  anarchy,  prolonged  for  nearly  twenty  years,  during  which, 

<ionec  sese  genitorp  induerit/  Geoff.  Men.  vii.  3.  The  terms  of  the  agree- 
i^Qt  are  thus  given  by  Bpbert  de  Monte :  '  Quod  dux  post  mortem  regis, 
n  eom  superviveret  pacifice  et  absque  contradictione  regnum  haberet; 
joratum  est  etiani  quod  posseeaiones  quae  direptae  erant  ab  invafloribus  ad 
aatiquos  et  legitimos  poasessores  revocarentur,  quorum  fuerant  tempore 
Henrid  optimi  regis.  De  castellis  etiam  quae  post  mortem  praedicti  regis 
^^cta  fuerant,  ut  everterentur,  quorum  multitudo  ad  CCOLXXV.  summam 
etctereraf    Bouquet,  xiii.  396. 
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Advance  of  the  pressure  of  the  legal  government  being  removed,  opportunity 
was  given  for  every  sort  of  development  and  combination,  ha<l 
no  effect  in  opening  the  eyes  of  men  in  general  to  the  sources  oi 
their  strength  and  the  causes  of  their  weakness.  Although  the 
annalists  tell  mainly  of  the  feudal  usurpations  and  oppressions 
there  are  not  wanting  indications  that  in  the  town  populations, 
where  feudal  rule  was  exercised  under  more  restriction  and 
with  less  impunity,  an  important  advance  towards  liberty  re- 
sulted from  the  abeyance  of  government ;  or  at  least  that  the 
municipal  imity  was  able  so  far  to  hold  its  own  as  to  prevent 
disintegration  in  one  of  the  rising  elements  of  society.  But 
this  is  an  inference  from  later  events  rather  than  a  distinctly 
i-ecorded  fact  of  the  reign. 

Close  of  the       The  Norman  period  closes  with  the  accession  of  Henry  II, 

period.  ... 

whose  statesmanlike  activity,,  whose  power  of  combining  and 

adapting  that  which  was  useful  in  the  old  systems  of  govern- 
ment with  that  which  was  desirable  and  necessary  under  the 
new,  gives  to  the  policy  which  he  initiated  in  England  sAmost 
the  character  of  a  new  creation. 
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CHAPTER   XL 

ADXIKISTUATION   DUBINQ  THE  NORMAN   PERIOD. 

117.  New  ohancter  of  the  constitution. — 118.  The  king. — 119.  The  royal 
hoasehoW.— 120.  The  justiciar.— 121.  Tlie  chancellor.— -122.  The  great  . 
offioers. — 128.  The  national  council — 124.  Earls,  barons,  and  knights. 
— 125.  L^^lative,  judicial,  and  othe^usiness  of  the  courts. — 126.  The 
Exchequer. — 127.  The  Curia  BegiS?528.  The  popular  courts^  129.  The 
Manor  and  Honour. — ISO.  Boyal  demesne  and  forests. — 181.  The 
boroughs. — 182.  The  labourer. — 188.  The  army. — 184.  Innovation  or 
development. 

117.  The  reigns  of  the  Conqueror  and  his  three  successors,  New  cha- 
besides  the  political  interest  which  they  possess  as  the  period  constitution 
of  the  trial  and  failure  of  feudality,  have  another  distinct  mark  timea."*^*" 
in  £nglish  history,  partly  it  is  true  resulting  from  the  former.  I 
The  Nonnan  period,  as  we  may  call  it,  waa  the  epoch  of  the 
growth  (^  a  new  administrative  system,  having  the  source  of  its 
strength  in  the  royal  power.     The  constitution  of  this  system 
distinguislies  it  from  that  of  earlier  and  later  times.     In  the 
earlier  history,  constitutional  life  seems  to  show  itself  first  in 
the  lower  ranges  of  society,  and  to  rise  by  slow  degrees  and 
unequal  impulses  towards  the  higher ;  in  the  later  history,  the 
equilibrium    of   the    governmental   system  is    maintained  by 
regulating  ihe  balance   between   popular  liberty  and  admini- 
strative pressure.     The  foundation  of  the  administrative  system 
marks  the  period  that  intervenes :  and  th^  foimdation  was  the 
work  of  these, four  rngp^.      In  attempting  a  sketch   of  the 
machinery  which  was  created  or  developed  for  making  good 
the  hold  of  the  king  upon  the  nation,  we  must  adopt  a  different 
arrangement  from  that  under  which  the  Anglo-Saxon  polity 
WIS  examined  -in  a  former  chapter ;    and  beginning  with  the 
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Plan  of  the  person  and  office  of  the  king,  descend  gradually  to  the  con- 
sideration  of  the  powers  of  the  individual  subject  and  the  lowest 
form  of  collective  organisation.  For,  under  the  new  system, 
it  is  from  the  person,  the  household,  the  court,  and  the  council, 
of  the  king  that  all  constitutional  power  radiates  ;  and  in  very 
many  respects  both  the  machinery  and  the  terminology  of 
government  bear,  down  to  the  present  day,  marks  of  their 
origin  in  the  domestic  service  of  the  palace. 

ChaMcterof  /  118.   The   Norman   idea  of  royalty  was   very  comprehen- 

royalty  in       /  m       ^  */  m.     ^ 

theNorman^ve;   it  practically  combined  all  the  powers  of  the  national 
sovereignty,  as  they  had  been  exercised  by  Edgar  and  Canute, 
with  those  of  the  feudal  theory  of  monarchy,  which  was  ex- 
emplified at  the  time  in  France  and  the  Empire ;  and  it  dis- 
carded the  limitations  which  had  been  placed  on  either  system, 
in  England  by  the  constitutional  action  of  the  witan,  and  on 
the  Continent  by  the  usurpations  or  extorted  immunities  of  the 
feudatories.     The  king  is  accordingly  both  the  chosen  head  ofL 
1        the  nation  and  the  lord  paramount  of  the  whole  of  the  land :  heJ 
is  the  source  of  justice  and  the  ultimate  resource  in  appeal  for 
I        such  equity  as  he  is  pleased  to  dispense ;  the  supreme  judge 
of  his  own  necessities  and  of  the  method  to  be  taken  to  supply 
them.     He  is  in  fact  despotic,  for  there  is  no  force  that  can 
constitutionally  control  him,  or  force  him  to  observe  the  con- 
ditions to   which,  for  his   own   security,  or  for  the  r^^ular 
despatch   of  business,  he   may   have  been   pleased   to  pledge 
Important    himself.     If  the  descendants  of  the  Conqueror  had  succeeded 
irregularity  One  another  by  the  ordinary  rule  of  inheritance,  there  can  be 
sion.      /     no  doubt  \mi^  that  the  forms  as  well  as  the  reality  of  ancient 
liberty  would  have  perished.     Owing  to  the  necessity  however 
under  which  each  of  them  lay,  of  making  for  himself  a  title  in_ 
I     default  of  hereditary  right,  the  ancient  framework  was  not  set 
aside ;  and  perfunctory  as  to  a  great  extent  the  forms  of  election 
and  coronation  were,  they  did  not  lose  such  real  importance 
as  they  had  possessed  earlier,  but  fiirnished  an  important  ao- 
\y    knowledgment  of  the  rights  of  the  nation,  as  well  as  a  recognition  I 
of  the  duties  of  the  king. 
>j^     The  crown  then  continues  to  be  elective :  ihe  form  oi  corona* 
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'  tion  is  daly  performed  :  the  oath  of  good  government  is  taken,  Election  an< 
and  the  promises  of  the  oath  are  exemplified  in  the  form  of 
charters.     Of  these  charters  only  those  of  Henry  I  and  Stephen 
are  preserved ;  the  document  called  the  charter  of  William  the 
Conqueror  being  a  fabrication  of  the  thirteenth  or  fourteenth 
century,  composed  of  several  fragments  of  his  legislation  thrown 
together  in  the  traditional  form.     The  recognition  of  the  king.    / 
by  the  people  was  effected  by  the  formal  acceptance  at  the  coroy^ 
nation  of  the  person  whom  the  national  council  had  elected,  by 
the  acts  of  homage  and  fealt;^  performed  by  tlie  tenants-in-chief, 
and  by  the  general  oath  of  allegiance  imposed  upon  the  whole 
people,  and  taken  by  every  freeman  once  at  least  in  his  life. 
The  theory  that  by  a  reversal  of  these  processes,  that  by  revJUghtof 
nunciation  of  homage,  by  absolution  from  the  oath  of  allegiance^^ 
and  by  a  declaration  that  the  rights  conferred  by  consecration 
had  been  forfeited,  the  person  so  chosen  could  be  set  aside,  was, 
owing  to  the  existence  of  competition  for  the  throne,  kept  promi- 
nently before  the  eyes  of  the  people  ;  and  in  the  speech  of  Henry 
of  Winchester,  proposing  the  election  of  the  Empress  Matilda,  it 
18  explicitly  stated  *.     The  captivity  of  Stephen  is  alleged  as  a 
sentence  of  the  judgment  of  God,  not  less  convincing  than  the  legal 
result  of  trial  by  battle  :  on  this,  as  the  summary  decision  of  the  Argument 
Almighty,  the  vacancy  of  the  throne  is  made  to  depend,  but  the  election  of 
neglect  of  the  solemn  promises  of  good  government  is  forcibly 
dwelt  npon  as  the  justification  of  that  decision.     The  oath  of 
allegiance  taken   to   Stephen  is  not   mentioned,   because  the 
previous  oath  taken  to  Matilda  in  her  father's  reign  is  specially 
insisted  on.     This  declaration,  although  like  the  charters  them- 
selves  it   was  meant  to   serve   a  temporary   purpose,  stands  ^ 
on   record  as  an   important   statement   of  principle :    it   was 
met  by  Stephen's  friends  not  by  counter  allegations,  but  by 
intercessions :    neitiier  his  qiisconduct  nor  the  legality  of  his 
punishment   is  formally  denied.     Yet  against  this  significant 
circumstance  must  be  set  the  fact  that  no  attempt  was  made 
to  crown  the  empress ;  the  legate  himself  simply  proposes  that 

»  WilL  Malmosb.  Hist.  Nov.  iil  §  44. 
Z  2 

Digitized  by  VjOOQIC 


\ 


340  ^  Constitutional  Bistory,  [chap. 

jiatiida  she  shouU' pe  ducted  lady  of  England  and  Normandy.  It  is 
(Towned  just  possible  that  the  consecration  which  she  had  once  received 
as  empress  *  might  be  regarded  as  superseding  the  necessity  of 
a  new  ceremony  of  the  kind  ;  but  it  is  far  more  likely  that,  so 
long  as  Stephen  was  alive  and  not  formally  degraded,  the  right 
I  *     conferred  on  him  by  coronation  was  regarded  as  so  far  inde- 

feasible that  no  one  else  could  be  allowed  to  share  it. 

Bight  of  But  whilst  the  elective  principle  was  maintained  in  its  fulness 

nhentanoe.  ,  . 

where  it  was  necessary  or  possible  to  maintain  it,  it  is  quite 

\A5ertain  that  the  right  of  inheritance,  and  inheritance  by  primo- 

ietaddeby  geniture,  wa*  recognised  as  co-ordinate.     The  dying  orders  of 

lueror.         the  Conqucppr  were  so  worded  as  neither  to  deny  the  elective 

right  of  tltie  ^Elnglish  nation,  nor  to  annul  the  inchoate  claims 

of  his  eldest  son,  even  when  he  intended  to  evade  both  ^     The 

arrangement  made  by  William  Rufus  and  Duke  Robert  at  Caen 

in  A.D.  1 09 1,  that  each  should  be  heir  to  the  other  in  case  of 

his  dying  childless  ^  proves  that  something  more  was  involved 

than  the  ancieilxprinciple  of  the  eligibility  of  all  the  members 

of  the  royal  house ;  that  a  power  of  disposing  of  the  crown 

ywas  supposed  to  reside. in  its  wearer,  and  that  the  inheritance 

of  Engla.nd   was  not   materially  distinguished  from   that   of 

Normandy.     True,  the  recognition  of  the  duke  of  Normandy 

by  his  barons  was  in  a  manner  analogous  to  that  of  the  king 

of  England  by  his  witan ;  but  in  Normandy  the  right  of  here- 

/yditary  succession  was  established  by  the  precedents  of  many 
generations.     The  measures  taken  by  Henry  I  for  securing  the 

Henry  I       crown  to  his  own  children,  whilst  they  prove  the  acceptance 

to  FGirul&to 

thesucces-    of    the    hereditary  principle,    prove   also   the    importance  erf 

/strengthening  it  by  the  recognition  of  the  elective  theory.  He 
did  not  go  so  far  as  his  contemporaries  in  France  and  the 
Empire,  and  actually  obtain  the  formal  election  and  coronation 
of  his  heir;  but  in  A.D.  11 16,  in  a  great  council  at  Salisbury, 
homage  was  done  and  oaths  of  fealty  taken  tio  his  son  William  ^ ; 

*  Flor.  Wig.  A.D.  1 1 14. 

^  *  Neminem  Aaglici  regni  conBtituo  heredem,  sed  aetemo  Conditori  Cujns 
Bum  et  in  Cujus  manu  sunt  omnia  illud  commendo :  non  enim  tantom 
decus  hereditario  jure  possedi.*     Ord.  Vit.  vii.  15. 

»  Flor.  Wig.  AJ).  1091.  *  Flor.  Wig.  aj).  1116. 
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in  A.D.   1 1 26,  at  London,  the  whole  council  of  the  kingdom  Oaths  thre« 
swore   that  if  the  king  should  die  without  a  male  heir  the  to  the 
empress  should  be  maintained  in  possession  of  the  realm  of 
England^;  a  similar  oath,  in  a.d.  1131,  was  taken  at  North- 
hampton ' ;  and  after  the  birth  of  Henry  II,  which  occurred  in 
A.D.  1 133,  we  are  expressly  told  by  Roger  of  Hoveden  that 
the   prelates,   earls,   and  barons   of  the  whole  of  the  king's  / 
dominions  swore  fealty  to  the  em{H*ess  and  her  little  son  whom  I 
he  appointed  to  be  king  after  him  ^     In  like  manner,  in  a.d. 
1 1 52,  Stephen  demanded  the  recognition  of  Eustace  as  his  heir, 
and  even  went  so   far,  no  doubt  under  pressure  applied  by 
Lewis  VII,  as  to  insist  that  he  should  be  anointed  and  crowned ^ 
He  was  indeed  defeated,  as  we  have  seen,  by  the  resolution  of  Stephen  M 

to  secure 
the  bishops,  but  Constance,  the  wife  of  Eustace,  is  said  in  after  the  crown 

.1  1  .t         •.!«.•         K  1    -1       •  .  for  Eustace 

days  to  have  borne  the  title  of  queen  ^ ;  and  the  importance 

which  was  attached  to  the  adoption  of  Henr^  11  by  Stephen, 

under  the  treaty  of  Wallingford,  shows  that  the  rule  commonly 

adopted  in  the  descent  of  fiefs  was  becoming  the  accepted  theory  V 

of  ^iccession  in  the  case  of  the  crown  also. 

The  importance  attaching  to  the  position  of  the  queen  is  not  The  queen. 

a  novelty  of  the  Norman  period ;  the  history  of  Eadburga,  the 

treacherous  wife  of  Brihtric',  had  given  it  a  peculiar  interest 

*  Cont.  Flor.  Wig.  a.d.  iia6 ;  Will.  Malmesb.  Hist.  Nov.  i.  §  2. 

*  Will.  Malmesb.  HiBt.  Nov.  i.  §  6 :  *  Priscam  fidem  apud  908  qui 
dederant  novavit,  ab  his  qui  non  dederant  accepit.' 

*  Hoveden,  i.  187  :  *  Fecit  archiepisoopos  et  comites  et  barones  totius 
•aae  dominationis  jurare  fidelitates  Matildi  imperatrici  filiae  suae,  et 
Hefiirico  filio  ejus  adhuc  miniino,  et  constituit  eum  regem  post  se.* 

*  Hen.  Hant.  fol.  327  ;  Gerv.  cc.  1 373-1375.     See  above,  p.  331. 

*  Art  de  Verifier  les  Dat«e,  ix.  385.  The  only  evidence  that  I  can  find 
for  the  statement  is  contained  in  two  letters,  one  of  the  viscount  of  Beziers, 
the  other  of  the  common  council  of  Toulouse,  in  which  she  is  so  spoken  of. 
Bouquet,  xvi.  69,  71. 

*  According  to  Asser,  who  cites  Alfred  as  his  authority,  the  West-Saxons, 
after  the  misconduct  of  Eadburga,  refused  to  allow  to  the  king's  wife  the 
nsune  or  position  of  queen :  and  Ethelwulf  s  second  marriage,  together 
with  the  coronation  and  queenly  title  of  his  wife  Judith,  was  one  ground 
of  his  being  set  aside  by  Ethelbald  in  856.  Asser,  M.  H.  B.  471.  How- 
ever this  may  have  been  in  Wessex,  Etheluwitha  the  wife  of  Burhred  was 
crowned  queen  of  Mercia  (C.  D.  ccxcix).  Eadgifu  the  wife  of  Edward 
the  Elder  subscribes  charters  only  as  mater  regU.  Elfthrytha  the  wicked 
wife  of  Edgar  subscribes  charters  as  queen.  Emma  the  wife  of  Ethelred 
was  also  queen,  and  the  rite  of  crowning  the  queen  appears  in  the  rituals 
frcNDA  this  time.    Possibly  some  tradition  of  the  old  prejudice  may  have 
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many  centnries  earlier :  and  Judith  the  wife  of  Ethelwulf  had  re- 
ceived a  very  Bolemn  consecration  from  the  archbishop  of  Rheims. 
The  queens  of  William  the  Conqueror,  Henry  I,  and  Stephen 
play  a  considerable  part  in  the  history  of  their  husbands*  reigns. 
The  wives  of  the  first  two  of  these  kings  received  special  coro- 
nation apart  from  their  husbands^ ;  they  held  considerable  states 
which  they  administered  through  their  own  officers,  and  which 
were  frequently  composed  of  escheated  honours  ;  they  had 
their  own  chancellors  * ;  they  acted  occasionally  as  regents  or 
guardians  of  the  kingdom  in  the  absence  of  the  king,  and  with 
authority  which,  if  it  did  not  supersede  that  of  the  justiciar, 
had  at  least  an  honorary  precedence  ^  The  payment  of  queen's 
gold,  that  is  of  a  mark  of  gold  to  the  queen  out  of  every  hundred 
marks  of  silver  paid,  in  the  way  of  fine  or  other  feudal  incident, 
to  the  king,  even  if  it  is  not  recognisable  in  Domesday,  is 
probably  as  old  as  the  reign  of  Henry  I  *.  The  acknowledged 
importance  of  her  position,  the  real  power  and  influence  with 
which  she  was  trusted,  is  in  somewhat  marked  contrast  with 
the  treatment  of  the  king's  heir.  Whether  it  was  to  avoid 
the  jealousy  of  the  barons,  or  to  limit  the  ambition  of  the  pre- 
flumptive  successor,  neither  William  the  Conqueror  nor  Henry  I 
seems  to  have  given  to  his  son  a  separate  establishment  by  way 
of  appanage  ^     The   daughters   also  were  as  a  rule   dowered 


led  Lewis  Vll  to  injiist  so  strongly  on  the  coronation  of  his  dnnghter 
when  married  to  the  heir  of  the  English  crown.  See  Robertson,  Eraays, 
pp.  1 66-1 71 ;  Freeman,  Norm.  Conq.  i.  565  ;  iii.  48  ;  iv.  179. 

*  The  wife  of  the  Conqueror  was  crowned  by  the  archbishop  of  York, 
at  Whitsuntide  1068.  Flor.  Wig.  The  coronation  of  Matilda  the  wife  of 
Henry  I,  by  Anselm,  Nov.  li,  11 00,  and  that  of  Adeliza  his  second  wife, 
Jan.  19, 1 1 21,  by  Archbishop  Ralph,  are  also  specially  noticed.  Matilda,  Ste- 
phen's queen,  was  crowned  at  Canterbury  with  her  husband;  Grerv.  c.  1588. 

'  Bernard  bishop  of  S.  David's  was  chancellor  to  Matilda  the  first  wife 
of  Henry  I,  and  Godfrey  of  Bath  to  his  second.  Flor.  Wig.  a.d.  i  1 15  ; 
Cont.  Flor.  Wig.  a.d.  1123. 

'  Matilda  the  wife  of  Henry  I,  acting  with  the  '  common  counsel'  of 
the  nobles  in  the  king's  absence,  sent  Archbishop  Ralph  to  Rome  in  11 16. 
Eadmer,  p.  118;  Flor.  Wig.  a.d.  1116.  Charters  issued  by  her  are  in 
Elmham,  p.  354;  Mon.  Angl.  i.  242 ;  and  Hist.  Abend,  ii.  98 ;  cf.  p.  104. 
Stephen's  queen  negotiated  and  commanded  during  his  captivity,  and  so  &r 
maintained  the  party  of  her  husband  that  it  fell  to  pieces  on  her  death. 

*  Madox,  Exchequer,  p.  340;  Eyton's  Shropshire,  idi.  156.  It  is  probably 
the  Gersumma  reginae  of  Domesday,  i.  154,  258.   See  Ellis,  Intr.  i.  172-175. 

'  William  the  son  of  Henry  I  did  however  issue  writs,  apparently  aa  ma 
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with  treasure,  not  with  land.  The  illegitimate  sons  of  Henry  I  The  kings 
were  however  largely  endowed,  one  of  them  receiving  an  ex- 
tensive and  importcmt  earldom  ^ :  and  the  kinsmen  of  the  king 
in  the  second  degree  were  favoured  in  the  same  way*.  But 
the  rebellion  of  Robert  against  the  Conqueror,  and  the  youth 
etheling  William,  may  perhaps  explain  more  naturally 
ttt  over^caution  of  the  father  in  each  case. 


The  great  oflScers  of  the  household  form  the  first  circle  Greet 
^  round  the  throne,  and  furnish  the  king  with  the  first  elements  thehouse- 
•^of  a  ministry  of  state.     There  is  firom  the  very  first  some  dif- 
ficulty in  drawing  the  line  that  separates  their  duties  as  servants 
of  the  court  from  their  functions  as  administrators  ;  a  difficulty 
which  is  not  to  be  ascribed  merely  to  the  deficiency  of  early 
records,  but  appears  partly  to  be  the  result  of  a  growing  policy. 
It  may  also  have  arisen  partly  from  the  combination  of  two 
or  more  distinct  systems. 
The  four  indispensable  servants  of  the  primitive  household  The  four 

,  ,  necessary 

are  enumerated  in  the  Salian  law,  as  the  major,  inferior,  scantio,  servants. 
and  mariscalcus^.    The  first  of  these  answers  to  the  praefectus 
or  heah-gerefia  of  the  Anglo-Saxons,  the  second  to  the  dapifer 
or  discthegn ;  the  scantio  to  the  pincema  or  cup-bearer ;  the 
mariscalcus  to  the  horsth^;n  or  strator*.    Ii>  this  early  arrange- 

^ther's  repreeentative :  two  of  which  are  given  bv  Palgrave,  Common- 
weaHh,  p.  cbmx ;  others  are  in  Madoz,  Hist.  Exch.  p.  76,  and  in  Elm- 
ham's  Chronicle,  pp.  353,  354, 

*  Robert  earl  of  Gloucester  had  the  earldom  conferred  by  his  father, 
but  the  lordship  of  Glouoeeter,  on  which  the  title  was  based,  was  the 
inlMritance  of  his  wife,  the  daughter  of  Robert  Fitz-Hamon.  Reginald 
eari  of  Cornwall  got  his  earldom  in  the  struggles  of  Stephen's  reign  ; 
•ooording  to  the  Geeta  Stephani,  by  marriage  (pp.  65,  66) ;  according 
to  William  of  Malmesbuij,  by  the  gift  of  his  brother  the  earl  of  Gloucester ; 
Hist.  Not.  ii.  $  34. 

*  Of  this  Stephen  is  himself  the  most  important  instance. 

'  Lex  Salica  (Herold's  Text),  xi.  6.  The  CapittUa  Remedii  mention  the 
cainerarius,  buticularius,  senescalcus,  judex  publicus,  and  conestabulus. 
The  Alemaanic  law  enumerates,  *  seniscalcus,  mariscalcus,  cocus,  and  pistor.' 
The  '  seniacalcus '  is  said  to  mean  the  senior  servant.  Waitz,  D.  V.  G.  ii 
401 ;  iii  420. 

*  The  praefectus  or  praepositus  of  the  king's  household,  his  steward  or 
gerda,  occurs  occasionally  in  Bede :  Redfrith  is  praefectus  to  Egbert  king 
of  Kent  QI.  £.  iv.  i)  ;  he  is  apparently  the  cymnges-gerefa  of  the  laws ; 
Schmid,  Gesetze,  p.  599.  The  discthegn  or  dapifer  is  mentioned  in  the 
Cod,  Dipt  dccxv,  dcccviii,  &c,  Oslac  the  pincema  of  Ethelwulf  was  also 
his  &Uier4o-law ;  and  several  others  who  bore  the  same  title  are  mentioned. 
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ment  may  be  traced  the  germ  of  later  differences,  for  the  prae- 
fectus  and  the  strator,  the  master  of  the  household  and  the 
master  of  the  horse,  must  have  forced  their  way  into  public 
duties  much  earlier  than  the  caterer  and  the  butler.  ^The  Karo- 
lingian  court  had  a  slightly  different  rule:  the  four  chief 
officers  are  the  marshal,  the  steward,  the  butler,  and  the 
chamberlain^;  the  major  of  the  old  law  disappearing,  and 
his  functions  devolving,  as  we  know  from  later  history,  partlj 
on  the  dapifer,  seneschal  or  steward,  and  partly  on  the 
chamberlain  or  accountant.     The  latter  distribution  of  dignity 

Uithe  was  permanent,  and  was  observed,  with  some  modificatiooB, 
down  to  the  latest  days  of  the  Empire,  in  the  electoral  body, 
where  the  CJount  Palatine  was  high  steward,  the  duke  ol 
Saxony  marshal,  the   king    of  Bohemia  'cup-be^r,   and   the 

[n  Nor-  margrave  of  Brandenburg  chamberlaip.  A  similar  system  had 
been  borrowed  by  the  Norman  dukes  from  their  titular  masters  : 
Normandy  had  its  steward  or  seneschal, — for  whom  even 
the  name  of  comes  palatinus'  is  claimed, — ^its  cup-bearer,  its 
constable,  and  its  chamberlain ;  and  these  had  become,  it  would 
be  difficult  to  say  how  early,  hereditary  grand  seijeanties.  At 
the  time  of  the  Conquest  William  Fitz-Osbem  was,  as  his  father 
had  been,  dapi/er  and  comes  palatii.  The  chamberlainship  was 
hereditary  in  the  house  of  Tankerville ;  the  lords  of  Hommet 

rfUw^No^  were  hereditary  constables.     The  royal  household  in  England 

man  kings,  reproduced  the  ducal  household  of  Normandy,  and  under  the 
same  conditions ;  for  although  the  exact  dates  for  the  foundation 
of  the  offices  cannot  be  given,  nor  even  a  satisfactory  list  of  their 
early  holders,  it  would  seem  certain  that,  before  the  end  of  the 
reign  of  Henry  II,  the  high  stewardship  had  become  hereditary 

The  strator  or  staller  was  a  more  important  person :  Alfred  the  sirator  of 
Edward  the  Confessor  is  mentioned  by  Flor.  Wig.  aj>.  1052  ;  and  Osgod 
Clapa  the  staller,  ibid.  a.d.  1047.    Kemble,  Saxons,  ii.  108-iix. 

*  G.  L.  von  Maurer,  HofVeriaissimg,  i.  189.  The  disperucUor  of  Harold  is 
mentioned  by  Flor.  Wig.  a.d.  1040  ;  Kemble  identifies  him  with  the  came- 
rarius  or  cnbicularius,  who  occasionally  appears  in  the  charters  ;  Saxons,  IL 
107.  Robert  the  dispensator  of  the  Conqueror  is  mentioned  by  Ord.  Vit 
viii.  8,  and  in  Domesday ;  Ellis,  Intr.  i.  478. 

*  Stapleton  (Rotuli  Scaccarii  Normanuiae,  vol.  i.  p.  xvii)  gives  an  extract 
from  a  cartulary  of  Trinity,  Rouen,  of  A.D.  1068,  which  speaks  of  William 
Fitz-Osbem,  *  dapiferi,  qui  comes  erat  palatii.' 
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in  the  house  of  Leicester,  the  office  of  constable  in  the  descendants 

of  Miles  of  Hereford,  that  of  chamberlain  in  the  family  of  Vei-e, 

and  the  bntlership  in  that  of  Albini^.     But  whilst  these  offices  The  place  of 

were  becoming  hereditary,  the  duties  which  had  originally  be-  offleere 

longed  to  them  were  falling  into  the  hands  of  another  class  of  new  officials 

ministers,  whose  titles  cause  a  sort  of  duplication   of  official 

nomenclature  which  is  somewhat  puzzling,  and  which  even  to 

the  present  day  occasionally  causes  confusion ^     The^  justiciar, 

the  treasurer,  and  the  marshal  take  their  places  besides  the 

high  steward,  the  chamberlain,  and  the  constable.     Not  that  the  The  offices 

history  of  these  offices  is  in  exact  conformity :  the  constable,  as  ferent 

long  as  he  exists  at  all,  retains  no  small  share  of  his  ancient 

powers  ;  the  high  steward,  on  the  other  hand,  sees  every  one  of 

^  Tt  is  however  to  be  noticed  that  each  of  these  names  appears  to  have 
been  given  to  several  persons  at  once  ;  there  are  certainly  several  dapiferi 
and  pinceroae  at  the  same  time.  These  were  honorary  distinctions  pro- 
bably, although  they  may  in  some  instances  have  heen  grand  serjeanties. 
The  dignity  that  emerges  ultimately  may  be  the  chief  of  each  order  ;  the 
high  steward,  the  gretU  butler,  the  lord  high  chamberlain.  In  later  times, 
when  these  offices  had  long  become  hereditary,  and  substitutes  for  their 
holders  were  required,  they  were  instituted  with  special  reference  to  the 
boosehold  ;  the  lord  steward  of  the  household  and  the  lord  chamberlain  are 
still  court  officials.  Something  of  the  same  kind  may  have  taken  place  in 
the  reign  of  Henry  I,  when  the  ministerial  offices  were  founded. 

'  The  liber  Niger  Scaccarii  contains  a  document  of  the  age  of  Heniy  II, 
called  *  Constitutio  domus  regis  de  procurationibus/  which  gives  the  daily 
aJIuwances  of  the  several  inmates  of  the  palace :  it  is  difficult  to  understand, 
and  domestic  servants  and  great  officers  of  state  are  mingled  in  amusing 
diac^er.  The  following  are  perhaps  the  most  important  particulars  for 
our  present  purpose :  (i)  the  chancellor  has  associated  with  him  a  Magister 
Scriptorii  ;  (a)  the  dapifer,  who  has  the  same  afttoiunce  as  the  chancellor, 
is  mentioned  in  connexion  with  a  maguter  dt«pl3K^  pants,  a  clericiu 
expensae  panis,  and  a  company  of  bakers ;  (3)  the^E|Ljr  has  its  staff  of 
officials,  cooks  and  kitchen-servants;  (4)  the  butteiyT^der  the  magUier 
pineemdf  whose  allowance  is  the  same  as  tbat  of  the  steward  and  chancellor, 
has  under  him  a  magister  ditpentator  huteleriae,  with  several  subordinates, 
and  four  'escantioues;'  (5)  the  master  chamberlain,  the  treasurer,  the 
constable,  and  the  master  marshal  have  the  same  allowances  as  the  steward 
and  chancellor ;  (6)  under  the  master  marshal  John  (the  ancestor  of  the 
earls  marshal  of  later  times)  are  four  marshals,  who  again  have  servants 
of  their  own.  This  will  account  for  the  numbers  of  officers  who  bear  the 
same  names.  It  exhibits  further  the  retention  of  the  primitive  names  in 
the  now  overgrown  establishment  of  the  palace.  Probably  all  the  heads  of 
departments  were  important  men.  Roger  the  Larderer  was  made  a  bishop 
by  Henry  I,  a  fact  which  does  not  show  that  the  king  bestowed  a  bishopric 
on  a  mere  servant,  but  that  a  person  who  was  qualified  to  be  a  bishop  did 
not  scruple  to  undertake  the  office  of  larderer. 
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his  really  important  ftinctions  transferred  to  the  justiciar ;  tlie 
office   of  marshal  becomes   hereditary,  those  of  justiciar   and 
treasurer  continue  to  be  filled  by  nomination  or  even  by  pur- 
chase;   and   only  those   offices  which   escape   the  dangers    of 
^reditary  transmission  continue  to  have  a  real  constitutional 
^  iknportance. 
GrowthV^  /   120.  The  chief  minister  of  the  Norman  kings  is  the  person 
ship.  to  whom  the  historians  and  later  constitutional  writers  give  the 

name  of  justiciarius,  with  or  without  the  prefix  eitmmus  or  capi- 
talis\  The  groyib^^^f  h^s^fimctions  was  gradual,  and  even  the 
history^ofJJia  title  is  obscure ;  for  it  is  often  bestowed  on  officers 
who,  although  they  discharged  the  functions  which  at  a  later 
period  were  attached  to  it,  are  not  so  styled  by  contemporaries 
or  in  formal  documents.  The  office  appears  first  as  the  lieutenancy 
vof  the  kingdom  or  vice-royalty  exercised  during  the  king^s 
Holders  of  absence  from  England.  In  this  capacity  William  Fitz-Osbem 
®  ^  **"  the  steward  of  Normandy,  and  Odo  of  Bayeux,  acted  during  the 
Conqueror's  visit  to  the  Continent  in  1067 ;  they  Were  left,  accord- 
ing to  William  of  Foictiers,  the  former  to  govern  the  north  of 
England,  and  the  latter  to  hold  rule  in  Kent,  in  the  king's  stead, 
*  vice  sua ;'  Florence  of  Worcester  describes  them  as  *  custodes 
Angliae,'  and  Ordericus  Vitalis  gives  to  their  office  the  name  of 
'  praefectura'.*  It  would  seem  most  probable  that  William  Fitz- 
Osbem,  at  least,  was  left  in  his  character  of  steward,  and  tJiat 
the  Norman  seneschalship  was  thus  the  origin  of  the  English 
Musticiarship.  In  1074,  when  the  king  was  again  in  Normandy, 
'  William  of  Warenne  and  Richard  of  Bienfaite  were  left  in  charge 
of  England  ;  to  these  Ordericus',  who  lived  a  generation  later, 
gives  the  title  'praecipui  Angliae  justitiarii;'  but  there  is  no 
reason  to  suppose  that  the  name  as  yet  was  definitely  attached 
to  a  particular  post.  On  another  occasion  the  office  seems  to 
have  been  committed  to  Lanfranc^  Gosfrid  of  Coutances,  and 

^  It  18  observable  that  in  the  ordinance  referred  to  in  the  last  note  ih&e 
is  no  provision  for  the  justiciar.  He  was  not  in  that  capacity  a  member  of 
the  household,  although  the  chancellor  was. 

»  Will.  Pict.  ed.  Maseres,  p.  151 ;  Ord.  A^t.  iv.  I ;  Flor.  Wig.  A.D.  1067.     1 

»  Ord.  Vit.  iv.  14. 

*  Dugdale,  Orig.  Jurid.  20,  quoted  in  Fo8b*s  Judges,  i.  1 1 ;  Liber  Elieosis, 
ed.  Stewart,  i.  pp.  256-360.    The  author  of  the  life  of  Lanfranc,  Milo 
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Robert  of  Mortain.     In  all  these  cas^,  althouffh  the  function  Question  as 

...  to  the  title 

discharged  was  one  which  belonged  to  the  later  justiciar,  and  bome. 

they  are  accordingly  stages  in  the  development  of  that  office,  it 

woold  seem  safer  to  give  to  the  persons  employed  the  more 

tC  general  name  of  lieutenant  or  vicegerent.     There  is  no  evidence 

\    to  show  that  they  held  any  such  position  during  the  king's 

presence  in  England,  or  that  they  exercised  even  in  his  absence 

supreme  judicial    functions  to   the   exclusion   of  other   great 

officers  of  the  court.     In  the  placitum  held  at  Pennenden  in 

1075  Gosfrid  acted  as  pre^dent  of  the  court,  and  in  similar 

trials  touching  the  rights  of  Ely  and  Bochester  Odo  of  Bayeux 

appeared  in  the  Sftfkne  position^.  • 

Under  Williani  Hufus  the  functions  of  the  confidential  minister/Holders  of 

(1  he  office 
were  largely  extended ;  the  office  became  a  permanent  one,  andv  mder  Wii- 

included  the  direction  of  the  whole  judicial  and  financial  arrange- 1 1 

ments  of  the  kingdom.     It  is  probable  that  the  king,  who  had 

no  great  aptitude  for  any  other  business  than  that  of  war,  was 

inclined  at  first  to  throw  f.hflj^rf«  nf  gnvftmrnpnt.  on  jjiia  uncle 

Odo  and  the  bbhop  of  Durham,  William  of  S.  Carileph ;  to  these/ 

prelates  later  writers  give  the  title  of  justiciar*.    But  their  treason 

opened  the  king's  eyes  to  the  imprudence  of  trusting  so  great 

authority  to  such  powerful  .and  ambitious  personages.     Ranuli 

Flambard,  who  succeeded  to  the  place  of  chief  adviser*,  seems 

to  have  earned  hia  master's  confidence  by  his  ingenious  and  un-"^ 

scrupulous  devices  for  increasing  the  royal  revenue,  and  he  may^ 

be  looked  on  as  the  first  consoUdator  of  the  functions  of  the  office. 

Crispin,  a  contemporary  of  Anselm,  seems  to  imply  the  same   thing: 
*  Qiumdo  gIorio«U8  rex  Willelmus  morabatur  in  Normannia,  Lanfrancus  ^ 
ent  princeps  et  oustoe  Angliae,  subjectis  sibt  omnibus  prindpibns,  et 
javaatibtts  in  his  quae  ad  defensionero  et  dispositionem  vel  paoem  perti-^^ 
nebant  regni,  secimdum  l^es  patriae.'  cap.  15.  ^  . 

*  At  Pennenden,  in  1075  (above,  p.  277),  Gosfrid  of  Coutances  must    ' 
have  been  acting  as  justiciar;  he  is  described  in  the  Textus  Rofifensis  as     , 
'  qni  in  loco  regis  fhit  et  justitiam  illam  tenuit.'    Ang.  Sac.  i.  335.    For  the 
JEtocbetter  and  Ely  cases  see  Ang.  Sac.  i.  339 ;  Liber  filiensis  (ed.  Stewart),    ' 
i.  253.  \ 

*  'Odo  episoopns  Bajocensis,  justitiarius  et  princeps  totins  Angliae.* 
Ben.  Hunt.  fol.  212.  'Willelmo  Bunelmensi  episcopo  commendata  erat 
renun  publicarom  administratio.'    W.  Mahnesb.  G.  R.  iv.  §  306.  -^^ 

'  *  Summns  regiamm  procurator  opum  et  justitiarius  factus  est.'    Ord.    , 
Tit.  z.  18.     'Begiae  voluntatis  maximus  exsecutor.'     Eadmer,  i.  p.  2a       "^ 
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Caroor  of    "  It  is  impossible  not  to  suspect  that  he  had  a  share  in  the  work 

Kauulf  ,  _ 

FiamborcL  of  the  Domesday  Survey^.  He  was  a  native  of  the  diocese  of 
Bayeux,  in  which  Caen,  the  seat  of  the  Norman  treasury,  was 
situated,  and  had  been  brought  up  among  the  inferior  officials 
of  the  ducal  court*.  He  had  held,  in  the  days  of  Edward  the 
Confessor,  a  small  estate  in  Hampshire',  possibly  acquired  in 
the  service  of  the  Norman  bishop  William  of  London.  He  was 
afterwards  attached  to  the  household  of  Bishop  Maurice,  whom 
he  left  to  become  chaplain  to  the  king,  an  office  which  he  Lad 
held  for  some  years  before  he  came  into  prominent  importance*. 
As  the  annals  of  the  Conqueror's  reign  furnish  the  names  of  no 
great  lawyers  or  financiers,  as  Ranulf  was  employed  at  court 
during  the  later  years  of  it,  and  as  his  subsequent  career  proves 

/him  to  have  possessed  great  ability,  if  not  a  systematic  policy  of 
administration,  it  is  not  unnatural  to  suppose  that  he  rendered 
himself  useful  in  the  compilation  of  the  great  rate-book  of  the 
^  kingdom.  And  such  a  supposition  answers  almost  the  objection 
taken  to  th^  statement  of  Ordericus,  that  he  made  a  new  survey 
in  the  reign  of  William  Rufus,  of  which  there  is  no  oth^ 
evidence.  The  chronicler  may  have  heard  that  he  was  em- 
ployed in  the  registration  of  the  revenue,  and  may  have  attributed 
it  to  him  as  a  measure  adopted  during  his  term  of  high  office. 
Titles  given  However  this  may  have  been,  and  by  whatever  name  the  post 
was  distinguished,  it  became  in  Flambard's  hands  all  important. 
He  is  called  by  Florence  of  Worcester  *  negotiorum  totius  regni 
exactor,'  and  *  placitator  et  totius  regni  exactor ' :  *  expressions 
which  recall  the  ancient  identity  of  the  gerefa  with  the  exaelor*, 
and  suggest  that  one  part  of  the  royal  pojicy  was  to  entrust  the 
functions  which  had  belonged  to  the  prsefectus  or  high  steward 
to  a  clerk  or  creature  of  the  court.  Robert  Bloett,  bishop  of  ^ 
Lincoln,  is  called  by  Henry  of  Huntingdon  '  justitiarius  totius 

*  Above,  p.  30a. 
'  Ord.  Vit.  viii.  8 :  he  had  been  under  Robert  the  dispeMotor  (above, 

p.  344),  who  had  given  him  the  name  of  Flambard. 
'  Domesday,  i.  51 ;  Ellis,  Intr.  L  420. 

*  Monachufi  Dunelmensis,  Aug.  Sac.  i.  706.     He  is  spoken  of  as  a  derk 
in  the  Domesday  Book,  i.  154,  157.    Ellis,  Intr.  L  430. 

*  Flor.  Wig.  A.D.  1099,  1 100. 

*  Above,  p.  8a. 
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Angliae  ^ : '  he  may  have  succeeded  Banulf,  but  of  his  adminis- 
tration nothing  is  known.      The  next  holder  of  the  office  is  Capeer  of 
Bishop  Roger  of  SaUsbuiy.     He  had  a  history  somewhat  like  filwr  of 
that  of  Ranulf  Flambard.     He  also  was  a  poor  priest  of  the 
neighbourhood  of  Caen.     He  had  attracted  Henry's  notice,  long 
before  he  came  to  the  throne,  by  his  expeditious  way  of  cele- 
brating divine  service,  had  been  enlisted  by  him  as  a  sort  of 
chaplain  steward,  and  by  his  economy  and  honesty  had  justified]f< 
the  confidence  reposed  in  him  *.    -Afker  Henry's  accession  he  was 
at  first  employed  as  chancellor,  and  after  the  reconciliation  of 
the  king  with  Anselm  was  consecrated  to  the  .see  of  Salisbury, 
bein^  the   first   prelate  canonically  elected  since  the   dispute    y 
about  investiture  had  arisen.      He  seems  to  have  risen  at  the 
same  time  to   the  place   of  justiciar  ^      Under  his  guidance,  His  ad- 
whether  as  chancellor  or  as  justiciar,  the  whole  administrative  skiu. 
system  was  remodelled ;  the  jurisdiction  of  the  Curia  regis  and 
Exchequer  was  carefully  organised,  and  the  peace  of  the  country 
maintained  in  that  theoretical  perfection  which  earoed  for  him 
the   title  of  the   Sword  of  Righteousness*.     He  is  the   first 
justiciar  who   is  called  *  secundus  a   rege.'      He  retained  the 
title  of  justiciar  until   his   arrest  by  Stephen.      His  personal 
history  need  not  be  further  pursued.     Roger  of  Salisbury  cer- 
tainly bore  the  title  of  justiciar* ;  whether  he  acted  as  the  king's 
lieutenant  during  his  absence  is  uncertain,  and  even  yet  it  must 
be   questioned  whether  the   name   possessed  a  precise  official 
significance  ^     Several  other  ministers  receive  the  same  name 

^  Henry  had  been  brought  up  in  the  bishop's  court,  and  can  scarcely 
have  been  mistaken  as  to  his  right  to  bear  the  title.  He  calls  him  dis- 
tinctly '  Justitiarius  totius  Angliae.'    Anglia  Sacra,  if.  695. 

«  WiU.  Newb.  i.  6;  W.  Mabnesb.  G.  R.  v.  §  408. 

'  'Rogerius  vir  magnus  in  saecularibus,  nunc  vero  regis  justitiarius.' 
Hen.  Hunt,  de  Cent.  Mnndi ;  Ang.  Sac.  ii.  700.  '  Rogerus  autem  justitiarius 
fait  totius  Angliae  et  secundus  a  rege.'  Hen.  Hunt.  Hist.  lib.  vii.  fol.  319. 
He  is  called  justiciar  also  by  William  of  Malmesbury,  G.  R.  v.  §  408. 
'  Secundus  post  regem  in  omnibus  negutiis  habebatur  .  .  .  curae  palatinae 
regnique  negotiis  cunctis  specialius  est  praepositus ; '  Gesta  Stephani,  p.  46. 

*  8ecundus  enim  a  rege  in  regno  praeminebat  universis  judicious  et  prin- 
eipibus ;'  John  Hexham,  p.  135.     See  also  Ordericus  Vit.  xiii.  40. 

*  In  his  epitaph,  Archaieologia,  ii.  190. 

»  Henry  uses  the  term  capUalis  jtutiHarim  in  a  charter.  Foed.  i.  I3  : 

•  Nisi  coram  me  vel  capitali  juatitiario  meo ; '  but  this  may  not  refer  to  Roger. 

*  In  a  letter  of  Henry  to  Anselm,  dated  at  Rouen,  he  tells  him  that  he 
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Uncertainty  even  during  the  time  at  which  he  was  certainly  in  office :  even 
cation  of  the  the  title  of  capitalis  justitiarius  is  given  to  offices  of  the  Curia 
justiciar.  regis  who  were  acting  in  subordination  to  him^.  We  have, 
however,  been  tracing  the  development  of  the  office  rather  than 
the  history  of  the  title.  The  latter,  not  improbably,  gained 
definiteness  of  application  as  the  functions  of  the  office  de- 
veloped. The  *  magister  justitiarius  *  of  the  Norman  kingdom 
of  Sicily,  who  possibly  took  his  name  from  the  Norman  chief 
minister  of  England,  appeits  soon  after  the  middle  of  the 
twelfth  century  '*.  The  title  of  justiza  of  Arragon,  a  minister 
not  imlike  the  later  chief  justices  of  England,  is  first  found  in 
the  twelfth  century  ^  The  seneschal  of  Normandy  receives  the 
name  of  justiiiar  imder  Henry  II.  It  is  only  in  the  same  reign 
that  the  office  in  England  acquires  the  exclusive  right  to  the 
definite  name  oi  summus  or  cajpitalis  justitiarius,  or  justiitaritt^ 
totius  Angliae, 

For  the  office,  the  development  of  which  is  thus  only  ob- 
scurely traceable,  it  is  easier  to  find  analogies  in  foreign  systems 
than  to  produce  a  consecutive  history  to  connect  it  with  known 
antecedents.  A  general  view  of  the  Norman  policy  suggests 
that  the  form  taken  by  the  institution  on  English  ground  arose** 
partly  from  the  king's  desire  to  prevent  the  administration 
falling  into  the  hands  of  a  hereditary  noble.   In  a  small  territory 

has  given  notice  to  the  justiciars  to  act  by  the  archbishop's  advice. 
Whether  these  were  the  regents  or  the  judges,  or  both,  may  be  quest iotocL 
We  have  seen  the  queen  and  the  heir-apparent  acting  with  considenSl^' 
power  in  the  king's  absence.     Above,  p.  342. 

*  See  below,  p.  389. 
'  Giannone,  lib.  xi.  c  4,  mentions  a  charter  of  1141  as  attested  by  '  Hen- 

ricus  Ollia  Dei  gratia  regalis  justitiarius.'  The  marriage  settlement  of 
Queen  Johanna  in  11 77  is  signed  by  a  '  magister  justitiarius,'  a  *■  regiae 
curiae  magister  justitiarius,*  a  *  regiae  curiae  justitiarius,'  and  a  '  sacri  regii 
palatii  logotheta '  as  welL  Although  the  Sicilian  kings  copied  Byzantine 
as  well  as  Western  forms,  it  must  not  be  forgotten  that  several  of  their  i 
ministers  and  bishops  were  Englishmen.  Kobert  of  Salisbury,  chancellor 
of  Sicily  in  1147  (Joh.  Salisb.  Polycr.  vii.  19 ;  John  Hexham,  c.  175), 
Herbert  of  Middlesex,  bishop  of  Gosenza  (R.  Diceto,  c.  6a8),  Richard 
Palmer,  archbishop  of  Messina  in  1183,  and  two  contemporaneous  arch> 
bishops  of  Palermo,  Walter  and  Bartholomew,  were  Englishmen.  See 
Hoveden,  vol.  ii.  pref.  p.  xcii, 

•  On  tiie  Judex  medius  of  Soprarbe  and  the  Justitia  of  Arragon,  tee 
BuCangcsub  voc.;  Dunham,  Hist,  of  Spain,  ir.  178-181 ;  Hallam,  M.  A. 
U.  49  sq. 
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like  Normandy,  where  the  duke  was  always  at  home,  and  where  Necessity 
'serj  much  of  the  ^dicial  business  was  devolved  on  the  courts  of  such  officer 
the  feudatories,  an  officer  like  the  seneschal  might  suffice  for  all 
necessary  business  of  state.     But  in  England,  where  the  king 
could   not  be  always  resident,  where  the  amount   of  public 
business  was  increasing  rapidly  in  consequence  of  the  political 
changes,  and  where  it  was  of  the  utmost  importance  to  avoid 
the  creation  of  hereditary  judicatures,  it  was  absolutely  necessary 
that  a  new  system  should  be  devised.     The  same  need  was  felt 
in  France;  and  the  same  tide  of  events  which  threw  the  ad- 
ministration here  into  the  hands  of  Bishop  Roger,  brought  the 
management  of  affiurs  there  into  the  hands  of  the  Abbot  Suger  ^. 
In  each  case  we  see  an  ecclesiastical  mayor  of  the  palace ;  a  Ckmvenienoe 
representative  of  the  king  in  all  capacities,  lieutenant  in  his  ecclesiastic 
absence,  chief  agent  in  his  presence ;  prime  minister  in  legal, 
financial,   and   even    military   affairs;    but  prevented   by   his 
spiritual  profession  from  founding  a  family  of  nobles  or  with- 
drawing from  the  crown  the  poweri  wl^h  he  had  been  com- 
missioned to  sustain.     The  expedient  Was  a  transitional  one; 
the  clerical  justiciars  were  supersede4  oy  baronial  ones  when 
Henry  II  felt  himself  strong  enough*^  stand  the  risk,  and  a^ 
occur  again  only  under  his  sons,  whoseTexigencies  and  whose 
policy  compelled  them  to  employ  such  mgiiters  as  they  found 
trained  to  their  hands,  and  as  were  otl^*wise  qualified  to  act 
as  mediators  between  themselves  and  thOT  people. 

"     1:21.  The  chancellor,  who  at  a  later  period  entered  into  many  Thechan- 
of  the  rights  and  dignities  of  the  justiciar,  appears  in  history 
very   much   earlier.      The   name,   derived   probably  from   the 
canceUty  or  skreen  behind  which  the  secretarial  work  of  the 

>  Soger's  position  »t  the  French  court  is  spoken  of  in  very  nearly  the 
suae  terms  as  Roger's :  '  praeerat  palatio ; '  *  nee  ilium  a  claustri  cura  pro- 
hiberet  curia,  nee  a  oonsiliis  principum  Lime  excusaret  monasterium ; ' 
*  onmque  ab  eo  jura  diotarentur  nuUo  unquam  pretio  declinavit  a  recto ;  * 
'praectpua  regni  incumberent  negotia;'  'ex  eo  siquidem  tempore,  quo 
primum  regiis  est  adbibitus  consiliis,  usque  ad  vitae  illius  terminum  con- 
stat regnum  semper  floruisse  et  in  melius  atque  ampCus,  dilatatis  terminis 
et  boetibus  subjogatis,  fuisse  provectum.  Quo  sublato  de  medio  statira 
sceptrum  regni  gravem  ex  illius  absentia  sensit  jacturam.'  Vita  Sugeri« 
lib.  L  *  Bege  .  .  .  peregre  jam  profecto,  cum  vir  egregius  rerum  dominio 
potiretnr.'    lb.  lib.  ii. 
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The  offloe  dt  royal  household  was   carried  on,  claims   a  considerable   anti- 
quity;  and  the  offices  which  it  denotes  are  various  in  propor- 
tion.    The  chancellor  of  the  Karolingian  sovereigns,  succeeding 
to   the    place  of  the  more  ancient  referendarius^,   is   simply 
the  royal  notary :  the  archi-cancellarius  is  the  chief  of  a  large 
bodjrof  such  officers  associated  under  the  name  of  the  chancer^', 
and  is  the  official  keeper  of  the  royal  seal     It  is  from  this 
minister  that   the   English    chancellor  derives   his  name  and 
functioj^^...Edward  the  Confessor,  the  first  of  our  sovereigns 
>J-wh<rHad  a  seal,  is  also  the  first  who  had  a  chancellor  :  from  the 
'    reign  of  the  Conqueror  the  office  has  descended  in  r^ular  suc- 
A  olericjal      cession.     It  seems  to  have  been  to  a  comparatively  late  period, 
generally  if  not  always,  at  least  in  England,  held  by  an  eccle- 
y^siastic,  who  was  a  member  of  the  royal  household,  and  on  a 
'    footing  with  the  great  dignitaries*.      The  chancellor  was  the 
ost  dignified  of  the  royal  chaplains,  if  not  the  actual  head  of 
that  body.     The  whole  of  the  secretarial  work  of  the  household 
\/  and  court  fell  on  the  chancellor  and  chaplains ;  the  keeping  of 
the  royal  accounts  under  the  treasurer  and  justiciar,  the  draw- 
ing up  and  sealing  of  the  royal  writs,  and  the  conducting  of  the 
king's  correspondence.     The  chancellor  was,  in  a  manner,  the 
secretary  of    state   for   all   departments'.     He   was   generally 

^  Waitz,  D.  V.  G.  ii.  409,  traces  the  history  of  the  Merovingian  rtftrm- 
dariv*  as  a  lay  officer :  the  scriptores,  notarii,  and  cancellarii  seem  to  have 
been  part  of  his  staff.  In  the  Ripuarian  law,  however,  he  appears  with  the 
optiiuates  ;  and  in  the  Karolingian  period,  the  archi-cancelliuius  or  cancel- 
larius,  who  keeps  the  seal,  becomes  an  important  officer.  Ibid.  iii.  426. 
From  the  time  of  Lewis  the  Pious  the  chancellor  was  generally  in  holy 
orders.  The  same  writer  maintains  that  the  arch-chanceUor  had  originally 
nothing  to  do  with  the  royal  chapel,  except  so  far  as  it  was  the  storehouse 
of  official  documents,  and  that  the  union  of  the  office  of  arch-chanceUor  and 
arch-chaplain  dates  irom  the  reigns  of  the  sons  of  Lewis.  Of  course  the 
two  functiohs  had  been  long  united  before  the  age  of  Edward  the  Con- 
fessor, when  the  title  of  chancellor  was  introduceid  into  England.  The 
office  held  by  Dunstan  under  Edred  must  have  been  very  much  like  that 
of  the  later  chancellors.  Reginbaldus,  who  attests  Edward's  charter  to 
Waltham  (0.  D.  dcccxiii),  is  the  only  perKon  who  appears  as  oancellarius  in 
genuine  charters.  Leofric  bishop  of  Crediton  is  called  chancellor  by 
Florence  of  Worcester,  a.d.  1045.  It  may  be  remarked  that  the  office  of 
chancellor  of  a  cathedral  was  iinknown  in  England  until  some  time  after 
the  Conquest ;  the  officer  who  fulfilled  the  duties  later  given  to  the  chan- 
cellor bearing  the  title  of  scholasticus. 

•  Above,  p.  345,  note  2. 

'  The  words  of  John  of  Sallsbuiy, '  Hie  est  qui  regni  loges  canoellat  iniqnas. 
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Vewarded  for  his  service  with  a  bishopric,  and  it  was  not  re-  Early 
gsrded  as  fitting  that  the  office  should  be  retained  by  him  afler 
bis  consecration.  Of  the  early  chancellors  none  are  of  particular 
eminence,  or  perhaps  they  are  overshadowed  by  the  greatness  of 
the  justiciar.  The  office  was  however  held  by  William  Qiffiurd, 
whose  services  were  influential  in  procuring  the  election  of 
Henry  I ;  by  Roger  of  Salisbury  himself,  before  his  promotion 
to  episcopal  rank  and  to  the  ju&ticiarship  ;  and  by  his  son,  also 
nam^sURoger,  who  was  one  of  the  victims  of  Stephen  H«^ 

122.  The  treasurer  during  the  Norman  period  was  the  keeper  The  tp«- 
of  the  royal  treasure,  which  was  preserved  at  "Winchester :  he 
was  also  an  important  member  of  the  household,  and  sat  in  the 
Exchequer  at  Westminster,  where  he  received  the  accounts  of 
the  sheriflfe.  William  of  Pont  de  I'Arche,  who  had  been  treasurer 
to  Henry  I,  is  mentioned  in  connexion  with  the  seizure  of  the 
Winchester  treasure  by  Stephen  * ;  and  the  office  was  so  impor- 
tant that  Bishop  Roger  obtained  it  for  his  nephew  the  bishop 
of  Ely*.  But,  like  the  chancellorship,  it  falls  far  below  the  first 
rank  of  ministerial  dirties.  The  chamberlain  was  another  Th«  ch&m- 
^ncial  officer  *  :  his  work  was  rather  that  of  auditor  or  ac- 
coantant  than  that  of  treasurer :  he  held  a  more  definite  position 
in  the  household  than  the  officers  already  enumerated,  and  in 
the  judicial  work  of  the  country  he  was  only  less  important 
than  the  justiciar. 

.  et  mandata  pii  prindpis  aequft  ikoit/  are  a  curious  antioipation  of  the 
hisUar  of  the  chancellor's  equitable  jurisdiction  as  developed  at  a  later 
period.^  The  play  on  the  word  is  only  a  jesting  one.  The  reference  to 
equity  is  explained  when  it  is  remembered  that  the  Curia  Regis  was  by  its 
^«ry  nature  a  court  of  remedial  and  equitable  jurisdiction  in  the  wider 
«nte  of  the  word  equitable.     See  below. 

*  Flor.  Wig.  A.D.  1 101.  Mr.  Foss's  list  of  the  chancellors  of  Heniy  I  is 
M  follows -.—William  Giffard,  iioo;  Roger,  iioi  ;  William  GiflBird  again. 
1103;  Waldric,  1104;  Ranulf,  1 107-1 123;  Geoffrey  Rufus,  1124.  The 
^tei  can  only  be  regarded  as  approximations.  The  seal  was  kept  during 
^^ry  I.'s  reign  by  the  magister  scriptorii,  as  appears  from  the  Constitutio 
Domua  Hegiae  (lib.  Nig.  L  341)  ;  he  was  probably  a  subordinate  of  the 
^(^ncellor  in  the  position  held  in  Henry  II. *s  reign  by  the  vioechancellors. 
Richard,  •  qui  regii  sigilli  sub  cancellario  custos  erat/  became  a  bishop  in 
"ai.    Cent.  Flor.  Wig. 

Gesta  Strt)hMii,  p.  5.  He  is  called  by  William  of  Malmesbunr,  in  conjunc- 
1  S^  Bishop  R^^,  cwio9  thesaurorum  regalium;  Hist.  Nov.  i.  §  n.  , 

Uialojrus  de  Soaooario,  i.  8. 

^  Madox,  Hist.  Exch.  pp.  38  sq. 

Aa 
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i>omertic  The  offices  of  steward,  butler,  constable,  and  marshal  com- 
the  court,  plete  tbe  machinery  of  the  household*  The  first  of  these,  as 
The  high-  we  have  already  seen,  was  eclipsed  in  his  most  important 
constable,  functions  by  the  justiciar,  and  makes  in  his  official  capacity 
no  great  figure  in  English  history.  The  constable,  who  ex- 
ercised the  office  of  quartermaster-general  of  the  court  and 
army,  and  succeeded  to  the  duties  of  the  Anglo-Saxon  stalls- '  ; 
and  the  marshal,  whose  functions  are  scarcely  distinguishable 
from  those  of  the  constable,  reached  at  a  comparatively  earlj 
date  the  position  of  hereditary  dignities.  Their  military  func- 
tions however  preserved  them  from  falling  into  the  class  of 
mere  grand  serjeanties,  and  at  a  later  period  they  bad-very  great 
importance  in  the  management  of  the  army^.  During  the 
Norman  reigns  neither  of  them  comes  into  much  prominence. 
Miles,  the  constable  of  Gloucester,  who  was  made  earl  of 
Hereford  Hby  the  empress,  and  whose  dignity  descended  to  the 

*  Of  the  early  functions,  as  well  as  of  tbe  rest  of  the  history,  of  the 
constables  we  have  not  much  information.  The  name  is  derived  from  the 
come»  atahuli  of  the  Byzantine  court,  and  appears  in  the  West  as  early 
as  the  days  of  Gregory  of  Tours.  The  duties  of  the  constables  of  France 
are  given  by  Du  Cange,  s.  v. ;  and  those  of  the  constables  of  Naples  by 
Giannone,  xi.  i.  But  these  officers  are  not  exactly  parallel  with  the 
constables  of  England.  In  Naples  the  constable  kept  the  king's  sword, 
conmianded  the  army,  appointed  the  quarters,  disciplined  the  troops,  and 
distributed  the  sentinels;  the  marshals  and  all  other  officers  bemg  his 
subordinates.  The  French  office  was  nearly  the  same.  In  England  now* 
ever  the  marshal  was  not  subordinate  to  'the  constable.  Probably  the 
English  marshals  fulfilled  the  duties  which  had  been  in  Normandy  dis- 
charged by  the  constables.  The  marshal  is  more  distinctly  an  officer 
of  the  court,  tbe  constable  one  of  the  castle  or  army.     But  the  obscurity 

r  of  the  distinction  is  accounted  for  by  tbe  hypothesis  of  the  text. 

I  ^  In  the  reign  of  Ed  ward. I  the  Earls  Bohun  and  Bigod,  the  constable 

and  marshal,  refused  to  exercise  their  functions  except  in  the  king's 
presence,  and  helped  to  bring  on  the  crisis  that  led  to  tbe  confirmation 
of  the  charters.  Carte,  Hist.  Engl.  ii.  269,  gives,  irom  Anstis,  an  account 
of  their  duties  at  that  time  :  *  to  examine,  judge,  and  determine  whether 
those  who  owed  services  by  their  tenures  answered  those  services  by  the 
qualities  and  numbers  of  the  persons  required ;  then  .to  muster  ^ose 
whom  they  thought  proper  to  admit,  and  to  assign  &em  quarters;  and 
if  it  was  an  expedition  to  foreign  parts,  to  billet  them  into  ships  for  their 
transportation,  and  to  govern  them  while  they  were  upon  the  sea;  and 
upon  their  landing  to  direct  into  what  battalions  and  companies  they 
should  be  formed ;  and  during  the  actual  wars  to  hold  court  for  the  de- 
terminations of  all  offences  conmiittod  against  the  laws  of  war,  and  for 
the  decision  of  all  civil  causes  arising  in  the  army  conoemlng  the  rights 
of  prisoners  and  booties  taken,  and  such  like.' 
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Bohnns,  is  the  first  of  the  number  who  takes  the  position  Consolida 
ordinarily  associated  with  the  title  of  high  constable.  Both  the  ^t^offlc 
constable  and  the  marshal  had  places  and  definite  functions  **^*^®*^*" 
in  the  Exchequer.  Somewhat  of  the  same  developing  and 
defining  process  which  we  have  traced  in  the  justiciarship  seems 
to  have  taken  place  in  these  offices.  Not  only  was  there  a 
doable  set  of  officials,  arising  partly  perhaps  from  the  consoli^ 
dstion  of  the  Anglo-Saxon  and  the  Norman  courts,  but  each 
ef  the  offices  seems  to  have  been  beld  by  several  co-ordinate 
functionaries — ^there  are  several  dapiferi  and  camerarii*;  and 
M  every  castle  had  its  own  constable,  there  were  many  barons 
who  had  a  right  to  call  themselves  the  king's  constables.  The 
attainment  by  some  one  of  these  of  the  right  to  call  himself 
lugh  steward,  or  high  constable,  was  doubtless  a  gradual  pro- 
ceeding ;  and  it  may  conjecturally  be  referred  to  the  age  of 
Stephen  when  both  the  contending  parties  sought  Ui  retain 
their  fickle  partisans  by  the  gift  of  honours  and  titles.  Probably 
«ch  one  of  these  offices  has  a  history  of  its  own,  for  which 
only  scanty  materials  now  e^st. 

The  separation  of  the  great  fanctionaries  of  the  household  Court  offic 
from  those  of  the  State  is  ultimately  marked  by  the  fact  of  reditary.- 
*he  former  becoming  hereditary,  while  the  latter  continue  to 
^  be  ministerial     And  this  is  further  distinguished :  the  minis- 
terial offices  are  saleable.     The  treasurer,  the  chancellor,  even 
the  justiciar,  pays  a  sum  of  money  for  his  office,  or  even  renders  state  office 
Ml  annual  rent  or  ferm  for  itV  This  practice  runs  on  to  the 
thirteenth  century,  when,  so  many  of  the  dignities  having  be- 
come hereditary,  and  the  feeling  of  the  nation  being  strongly 
expressed  in  favour  of  reform,  the  king  was  compelled  to  choose 
nis  subordinate  ministers  with  some  reference  to  their  capacity- 
for  business.     Such  a  history  may  account  for  much  of  the 
indefinite  and  complicated  character  of  the  offices  of  State. 

The  powers   of  these'  officers  were  very  considerable,   and  Powers  of 
^CTe  extended  by  continual  encroachments.     Each  dignitary  of  oflaoers. 
^  household  was  a  member  of  the  Cuiia  KegtTahd  Exchequer, 

*  See  Madox,  Exchequer,  chap.  ii. 

*  See  below,  pp.  383,  384. 

A  a  2 
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Judidftl       and  in  that  capacity  exercised  irom  time  to  time  judicial  func 
powers  over     ,  -n,,,         ,,.  /«.^  i_ 

their  own     tioDS.     Each  too  had  under  him  a  staff  of  servants  over  wnoii 
depart-  .  ,  ,  , 

ments.         he  exercised  judicature  and  discipline;  and  this  was  extended 

I  to  the  cognisance  of  all  offences  committed  or  disputes  arising 
an  the  department  which  was  nominally  under  his  management. 
Hence  the  origin  of  the  cgjjrj^  of  the  high  steward,  the  con- 
stahle,  and  the  marshal,  which  are  subjects  of  complaint  down 
to  a  late  period.  These  courts  were  naturally  regarded  as 
exceptions  to  the  common  law  of  the  land  which  was  admin- 
istered by  the  justiciar  or  under  his  superintendetice. 
^^  cSPrf  ^^^'  '^^  witenagemot  of  the  kingdom,  now  subsisting  under 

^eiring-      the  title  of  the  great  court  or  council,  forms  a  second  circle 
round  the  sovereign^.     Under  the  Conqueror  this  assembly  re- 
^tained  very  much  of  its   earlier  character:    the  bishops  and 
abbots  still  attended  in  virtue  of  their  official  wisdom,  and  with 
them  the  great  officers  of  State  and  the  chief  of  the  Norman 
-j^  baren^gg^J^It  Avas  however  rather  a  court  than  an  organised 
Veudalquft-  council.     It  cannot  be  certainly  affirmed  that  the  tenure  of  a 
ite  members,  particular  estate  of  land,  held  by  homage  and  fealty,  either  was 
an  indispensable  qualification  or  bestowed  the  privilege  of  mem- 
bership :   and  before  the  reign  of  Henry  II  it  would  be  rash 
to   maintain   that   every  ^  tenant-in-chief  of  the  crown  was   a 
member  of  the  assembly,  although  every  member  of  the  assembly 
was,  after  the  settlement  of  the  question  of  investiture,  obliged 
to  hold  his  barony  by  homage  and  fealty.     It  is  of  course  only 
to  the  bishops  and  abbots  that  that  measure  directly  applies, 

*  Gnelst,  Verwalt.  i.  338  sq.,  arguefl  strongly  against  the  continauice 
of  the  witenagemot  in  the  form  of  a  fendal  council,  and  maintains  the 
practically  absolute  character  of  the  government  in  the  Norman  times. 
It  would  not  now  be  contended  that  the  assemblies  brought  together  by 
the  Conqueror  or  Henry  I  had  the  definite  organisation  of  the  parliament 
of  Edward  I,  or  even  of  the  councils  of  Henry  II.  But  that  there  were 
such  gatherings  of  magnates,  and  that  those  gatherings,  when  they  emerge 
from  obscurity  in  the  reign  of  Henry  II,  were  assemblies  of  tenants-in- 
chief,  is  clear  on  the  face  of  the  history.  The  period  was  one  of  tivnsition 
and  growth  in  every  way.  No  legislative  act  turned  the  witenagemot 
into  a  feudal  council,  and  no  legislative  act  turned  the  feudal  council  into 
a  parliament.  On  the  other  hand,  Gneist's  position,  timt  the  Normaii 
assemblies  were  not  independent  legislative  or  governing  'assemblies,  needs 
no  proof.  The  kings  were  practically  absolute,  but  they  retained  the 
theory  and  the  form  of  a  national  counoL 
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but  its  operation  in  their  case  necessarily  ihyolves  the  obser-  The  bishops 
Tance  of  the  role  in  all  others.     It  is  sufficiently  obvious  from  barons. 
the    Domesday  record  that  the  tenants-in-chief  had  long  had  >( 
their  position  and  character  defined.   That  the  forcing  of  homage 
and  fealty,  with  the  baronial  tenure,  upon  the  bishops,  had  the 
effect  of  annihilating  their  earlier  title  to  appear  in  the  witena- 
gemot  as  sapietUes  can  scarcely  be  maintained  \     It  completed  \ 
however  the  symmetry  of  the  fbaronage,  and  gave  a  basis  of/ 
uniformity  to  the  court  in  which  they  were  assembled.     The  other  oonn- 
kings   no  doubt  exercised  the  right  of  associating  in  their 
deliberations  such  counsellors  as  it  might  seem,  convenient  to 
admit,  as,  for  instance,  a  Roman  legate,  a  Norman  prelate  who 
would  be  unlikely  to  have  lands  in  England,  or  even  lawyers, 
monks,  or  clergymen  of  special  skill  or  sanctity ;   but  it  does 
not  follow  that  such  strangers  would  be  allowed  to  vote  in 
case  of  any  difference  of  opinion.     Except  in  the  anomalous 
period  of  Stephen's  reign,  there  are  no  records  of  any  such 
discussions  as  might  lead  to  divisions.     In  private  perhaps  th^^^Oeneral 
sovereign  listened  to  advice,  but,  so  far  as  history  goes,  the  in  recanted 
counsellors  who  took  part  in  formal  deliberations  must  have;< 
been   imanimous  or  subservient.      An  assembly  of  courtiers\ 
holding  their  lands  of  the  king,  and  brought  together  ratherT 
for   pompous  display  than  for  political   business,   may  seenij 
scarcely  entitled  to  the  name  of  a  national  council  \     Such  as 

*  Hfttihew  Pauris  places  the  commutation  of  title  in  a.d.  1070 :  *  Epi- 
soopatas  quoque  et  abbatias  omnes  quae  baronias  tenebant  et  eatenus 
ab  omnl  aervitnte  saeculari  libertatem  habuerant,  sub  servitute  statuit 
militari,  inrotulans  singalos  episcopatus  et  abbatias  pro  voluntate  sua,  quot 
milxtes  sibi  et  snccessoribus  sols  hostilitatis  tempore  voluit  a  singulis 
exhiberi  *  (ed.  Wats,  p.  7).  Even  if  this  refers  to  any  real  act  of  WUliam, 
and  is  not  a  mistaken  aooount  of  the  effect  of  the  Domeaday  Survey,  the 
change  is  not  completed  until  the  preh&tes  do  homage  and  fealty  for  their 
temporalities. 

'  Gneist  (Verw.  i.  223)  remarks  that  in  the  solemn  courts  held  at  the 
festivals  the  oppressed  English  might  recognise  the  ancient  witenagemot, 
and  the  proud  Norman  the  baronial  court;  whilst  the  Conqueror  took 
good  care  that  they  should  be  neither  the  one  nor  the  other.  The  view 
which  I  have  maintained  in  these  chapters  is  dififerent :  I  believe  that  the 
Conqueror  wished  to  make  these  councils  both  witenagemots  and  baronial 
courts,  so  maintaining  form  and  reality  that  the  one  principle  should  be  a 
check  upon  the  other ;  but  it  is  a  mistake  to  adopt  too  strict  definitions 
in  such  matter.    The  evidence  of  the  Chronicle  is  sufficient  to  prove  the 
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it  was,  however,  this  conrt  of  bishops,  abbots,  earls,  barons,  and 
knights  was  the  council  by  whose  advice  and  consent  the  kings 
condescended  to  act,  or  to  declare  that  they  acted  ^. 

A  council  based  on  the  principle  that  its  -members  are 
qualified  by  feudal  tenure  of  land  ought  not  to  confine  itself 
to  an  assembly  of  magnates  :  it  should  include  all  freeholders 
of  town  or  country  who  are  not  under  any  mesne  lord,  and 
would  thus  be  in  theory  a  much  larger  and  more  liberal  re- 
f  presentation  of  the  nation  than  anyUiing  that  had  existed  since 

but  some-     the  days  of  the  Heptarchy.     On  some  occasions,  especially  at 
\geneml        the  great  councils  of  Salisbury  in  1086  and  11 16,  it  is  probable 
iSui^wner»  that  a  general  muster  of  th^  landowners  of  the  kingdom  was  held, 
at  which  all  were  expected  either  to  be  present  or  to  send  their 
excuses  by  the  sherifife,  who  on  the  former  occasion  are  espe- 
cially said  to  have  been  summoned  *.     But  the  number  of  per- 
sons who  were  really  consulted  on  business,  or  to  whom  the 
show  of  such  attention  was  paid,  must  have  been  always  very 
limited.     As  both  earlier  and  later  was  the   case,  only'  the 
highest  class  was  called  on  to  treat  of  the  highest  matters ;  the 
Ordiouy      people,  if  they  were  called  at  all,  would  hear  and  obey.     And 
iof^theee      (thus  the  constituent  parts  of  the  assembly  are  reduced  to  the 
\^*^*^    ^^archbishops,  bishops,  abbots,  earls,  barbus,  and  knights.     The 
sheiifilB,  who  would  come  invariably  under  one  of  these  heads, 
may  be  left  out  of  consideration  in  this  relation.     The  aiu- 
meration  is  however  in  no  way  based  on  a  logical  division; 
all  the  members  were  barons  by  tenure,  greater  or  less,  and 
all!  the    earls  and  barons    strictly  so   called  were    probably 
knights. 
Bishops.  On  the  ecclesiastical  members  of  the  council  it  is  unnecessary 

to  dwell :  their  character  is,  except  as  affected  by  the  acceptance 

fonn  and  reality  of  deliberation.  In  1085,  '  At  mid* winter  the  king  was 
at  Gloucester  with  his  witan,  and  he  held  bis  conrt  (hired)  there  five  days  : 
and  afterwards  the  archbishop  and  clergy  held  a  synod  there  for  three 
days. . . .  After  this  the  king  held  a  great  consultation  (mycel  getheabt).* 
Chron.  Sax.  a.d.  1085. 

^  '  Aroebiscopas  and  leqjbiscopas,  abbodas  and  eorlaa,  thegnas  and 
cnihtas.*    Chron.  Sax.  a.d.  1686.* 

'  '  Archiepiscopi,  episcopi,  abbates,  comites,  barones,  vicecomites,  cum 
suis  militibufl.*    Flor.  Wig.  a.d.  1086. 
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of  feudal  baronies,  exactly  the  Bame  as  it  was  before  ^.     The  The  arch- 
archbiaho|^^of_Canterbugr  is  still  recognised  as  the  _firgt.jx)n-  Canterbury 
gtitgtJQpnl  advisor  of  thjl^^p  °  f^illiam  Rulusacknowledges  Siviror  of 
the  right  o4Lanfranc  as  distinctly  as  Henry  I  does  that  of**"^*""*"^ 
Anselm*.     And  the  importance  of  this  position  probably  lay 
at  the  root  of  the  claim  made  by  the  kings  to  decide  which)^ 
of  two  riral  popes  should  be  recognised  in  the  country :  the 
theory  that  it  was  by  the  acceptance  of  the  pall  from  Home 
that  the  metropolitical  status  was  completed,  might  have  ex- 
posed the  king  to  the  necessity  of  receiving  his  chief  counsellor 
from  a  hostile  power,  unless  limited  by  such  a  conditio  ^  :  and 
tt  the  papal  theory  of  appeals  and  legations  was  not'^j^GMpplied 
to  England,  the  power  of  the  archbishop  to  furthfr  or  retard 
the  promotion  of  bishops  was  practically  unlimite<^  except  by 
means  which  it  would  have  been  highly  dangerous  for  the  king 
to  adopt.     Even  atjthe  best  the  relations  of  the  archbishops)Hi«  impor- 
to  the  Norman  kings  were  hazardous,  and  depfinded  f»r  more  dependent 
on  pereoMl  than  on  l^alojnsiderations.     The  fact  that  even 
William  Kufus  was   obliged  to   excq)t  the  primatial   see   of 
Gtnt^ury   from    his  unscrupulous    misuse   of  patronage,   is 
another  proof  of  the  strong  constitutional  hold  of  the  arch- 
IwAops;  a  hold  which  their  consistent  exertions  for  the  pro-N 
taction  of  the  people  and  the  purification  of  the  Church  most 

'This  is  the  old  question  of  the  title  of  the  bishops  to  sit  in  parliament. 
It  is  scarcely  necessary  to  say  more  than  that  they  had  sat  before  the 
Conquent  as  witan,  and  continued  to  do  so  without  break  afterwards.  See 
S^-lden,  Titles  of  Honour,  pp.  695,  696;  Hody,  Convocation,  pp.  128,  129. 
The  bishop  of  Rochester  always  sat  in  parliament,  even  when  he  received 
^  tempOTalities  from  the  archbishop  of  Canterbury  and  not  from  the 
king ;  and  accordingly  the  bishops  of  the  sees  founded  at  the  Reformation, 
who  never  held  b«ut>nies  at  alt  sit  exactly  as  the  other  bishops.  The 
qualification  is  however  strictly  official  wisdom,  for  sufiragans,  although 
spiritaally  equal  to  diocesan  bishops,  have  never  sat.  Hody  explains  this 
by  saying  that  the  bishops  sit  as  governors  of  the  Church  ;  and  the  same 
^^  be  said  of  abbots  and  priors,  although,  as  their  appearance  in  the 
national  council  is  for  the  most  part  subsequent  to  the  Conquest,  and  as 
only  the  abbots  and  priors  who  held  baronies  were  summoned,  the  question 
*»th  regard  to  them  is  more  complicated  than  that  of  the  bishops. 

This  fact  appears  clearly  in  Luifi^mc's  letters;  e.g.  *  hoc  est  consilium 
W|gw  et  meum,*  Ep.  3a  ;  cf.  Ep.  58.  Ansehn  tried  to  obtain  a  promise 
worn  Winiam  Rnfiis,  that  he  would  act  on  his  advioe  in  the  same  way. 
^*™ner,  i  p.  30. 

'  Above,  p.  304.  *  Above,  p.  285. 
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The  arch-  amply  jastified.  The  whole  of  the  episcopal  body  was  undl 
York?*  the  middle  of  Henry  Fs  reign  sworn  to  obedience  to  Canterbury; 
and  the  archbishop  of  York,  even  after  he  had  obtained  re- 
cognition of  his  independence,  had  so'  small  a  body  of  sofi&agans 
as  to  make  his  position  in  fact  subordinate.  He  was  verj 
powerful  in  Yorkshire,  but  of  secondi^ry  importance  at  coorL 
TheeBri8.ji^,,^124.  The  earls  of  the  Norman  period  are  not  numerous,  nor 
^/  are  the  peculiar  characteristics  of  the  rank  well  ascertained. 
The  tendency  towards  feudalisation  of  the  govemmental  ma- 
ehinery,  which  _had  been  ff*ftwing  ajn^y.  fl^^  dftya  of  nanwi^^ 
might  have  made  the  assimilation  of  the  English  eaidorman  to 
the  Norman  count  easy  and  obvious ;  but  that  tendency  was 
ybunteracted  by  the  policy  of  William  in  more  ways  than 
Tone ;  and  consequently  it  is  difficult  to  reduce  the  expedients 
which  he  adopted  in' the  sevejral  cases  to  a  uniform  role.  In 
the  early  days  of  his  reign  the  earls  whom  he  appointed  seem 
to  be  merely  successors  to  the  English  magistrates  of  the  same 
name.  William  Fitz-Osbem,  for  instance,  succeeds  to  the  earl- 
dom of  Herefordshire  which  had  been  held  by  the  Confessor  s 
nephew  Ralph  ;  Ralph  Guader  has  the  earldom  of  East-Anglia ; 
and  Edwin  and  Waltheof  retain  imtil  their  fall  some  portion  of 
the  territory  which  they  had  inhented  with  the  same  title. 
The  three  great  earldoms  of  Chester,  Shropshire,  and  Northum- 
berland were  created  by  the  Conqueror  ^out  of  the  forfeited 
inheritance  of  Edwin,  Morcar,  and  Waltheof,  and  may  likewiae 
be  regarded  as  continuing  the  line  of  the  ancient  magista^acieB. 
Hugh  of  Avranches  earl  of  Chester7  Roger  of  Montgomeiy  ear! 
of  Shropshire,  and  Alberic  earl  of  Northumberland  are  the  only 
persons  who  in  Domesday  hold  the  title  of  comes  by  virtue  of 
English  earldoms' ;  all  the  rest — ^William  of  Evreux,  Robert  <rf 
Eu,  Robert  of  Mortain,  Eustace  of  Boulogne,  Alan  of  Brit- 
tany, and  Robert  of  Meulan — ^were  counts  simply,  the  first  Utree 
of  Norman,  the  latter  three  of  French  counties'.    In  some  other 

^  To  these  may  be  added  the  Countess  Judith,  the  widow  of  WaltbeoC, 
who  had  the  conuties  of  Huntiogdon  and  Northampton  as  ear^doma, 
"which  descended  to  her  daughter  Maud,  and  through  her  to  the  £unily  of 
Senlis  and  the  kings  of  Scots. 

'  Ordericus  Vitalifl  has  unfortunately  created  a  good  deal  of  conlbooii 
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the  jmisdiction  of  the  ealdorman  was  beliiby  a  bishoKwho  Bishopd 
may  have  borne  the  title  of  earl,  although  the  evidence  x)n  this  earls. 
point  is  not  convincing  :  such  was  the  position  of  Odo  of  Bayeux 
in  Kent,  of  Walcher  of  Durham,  and  perhaps  of  Gosfrid  of  Cou- 
tances,  the  founder  of  the  fortunes  of  the  Mowbrays,  in  Northum- 
berland.    The  third  penny  of  the  county,  which  had  been  a  part 
of  the  profits  of  the  English  earls,  is  occasionally  referred  to  in 
Domesday ',  but  not  in  connexion  with  existing  earldoms,  as  was 
afterwards  the  case.     The  title  thus  sparingly  bestowed  by  the  y^ 
Conqueror  was  conferred  little  more  lavishly  by  his  sons :  Henry  Barta 
of  Beaumont,  brother  of  the  count  of  Meulan,  was  made  earl  of  w?iuim  ^ 
Warwick*,  Bobert  Mowbray  earl  of  Northumberland,  and  William  ^SyL*^ 
of  Warenne  earl  of  Surrey',  by  William  Rufus;  the  count  of 
Meulan  himself  received  the  earldom  of  Leicester  from  Henry  I ;  * 
the  earldom  of  Gloucester  was  conferred  by  the  same  king  on 
his  illegitimate  son.     In  all  these  cases  it  is  probable  that  some)    ■ 
portion  of  the  traditional  authority  of  the  ealdormanship  was  coi^ 
ferred  with  the  title.     The  next  reign  saw  a  great  increase  in ) 
the  number  and  a  change  in  the  character  of  these  officers tJ 
Stephen,  almost  before  the  struggle  for  the  crown  had  begun^ 
attempted  to  strengthen  his  party  by  a  creation  of  new  earls^  ^ 
To  these  the  third  penny  of  the  county  was  given,  and  their 

00.  this  point :  Be  says  (Hb.  iv.  c.  7)  that  the  Conqueror  gave  the  county  of 
BackingLam  to  Walter  Giffard,  that  of  Surrey  to  William  of  Warentie, 
and  that  of  Holdemets  to  Odo  of  Champagne ;  in  each  case  the  comitatus 
here  given  was  given  as  a  lordship,  not  as  an  earldom,  and  accordingly  none 
of  th6  three  appear  as  comites  in  Domesday.  The  lordship  of  Holdemess 
was  held  with  the  county  of  AumAIe.  Tlie  earldom  of  Surrey  was  created 
by  William  Rufus :  that  of  Buckingham  is  obscure  in  its  origin,  but  is  pro- 
bably to  be  referred  to  William  Rufus.  The  most  famous  however  of  the 
disputed  earldoms  is  that  of  Richmond,  the  lordship  given  by  the  Con- 
qneror  to  Alan  count  of  Brittany.  On  this  see  the  third  report  of  the 
Lords*  Committee  on  the  dignity  of  a  peer,  pp.  96  sq. ;  Courthope's  Historic 
Peerage,  p.  395. 

*  See  above,  p.  113. 

'  The  count  of  Meulan  had  considerable  rights  in  Warwickshire,  re- 
corded in  Domesday,  but  the  earldom  was  created  for  Henry  his  brother ; 
and  he  himself  obtained  the  earldom  of  Leicester  in  1 103. 

*  In  1089.     Ord.  Vit.  viii.  473.     See  also  Ellis,  Introd.  i.  507. 

*  The  eomiies  mentioned  in  ihe  Pipe  Roll  of  31  Henry  I  are  the  counts 
ol  Eu,  Beaumont,  Brittany,  Perche,  Flanders,  Guisnes,  Meulan,  Mortain, 
and  Provins;  and  the  earls  of  Chester,  Gloucester,  Leicester,  Warenne 
(SttTPey).  and  Warwick. 
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connexion  with  tbe  district  from  which  the  title  was  taken  'wa^ 

generally  confined  to  this  comparatively  small  endowment,  the  rest 

'  of  their  provision  being  furnished  by  pensions  on  the  Exchequer. 

The  wli   ;  A  similar  expedient  was  adopted  by  the  empress ;  and  as  most  of 

Stephen  aa  1  the  earls  so  created  contrived  to  retain  their  titles,  it  is  possible 

that  the  frequent  tergiversations  which  mark  the  struggle  may 

have  been  caused  by  the  desire  of  obtaining  confirmation  of  the 

rank  from  both  the  competitors  for  the  crown.     Stephen  made 

Hugh  Bigod  earl  of  Norfolk,  Aubrey  de  Vere  earl  of  Oxford, 

Geofi&^y  de  Mandeville  earl  of  Essex,  Richard  de  Clare  earl 

of  Hertford,  William  of  Auindle  earl  of  Yorkshire,  Gilbert  de 

Clare  earl  of  Pembroke,  Robert  de  Ferrers  earl  of  Derby,  and 

Hugh  de  Beaumont  earl  of  Bedford  ^.     The  empress  created  the 

earldoms   of  Salisbury,   Hereford,   Somerset,   Cambridge,   and 

Essex,  if  not  more.    Two  or  three  earldoms  of  uncertain  creation, 

such  as  those  of  Buckingham  and  Lincoln',  which  were  possibly 

connected  with  hereditary  sherifidoms,  appear  about  the  same 

period. 

Investiture.  \/   The  dignity  of  an  earl  was  conferred  by  a  special  investiture, 

the  girding  on  of  the  sword  of  the  county  by  the  king  himself 


7 


^  As  Stephen's  earldoms  are  a  matter  of  great  constitntiomtl  importance, 
it  is  as  well  to  give  the  dates  and  authorities  : — 
Hugh  Bigod,  Norfolk;  before  1153.    Foedera,  L  18. 
Aubrey  de  Vere,  Oxford  ;  questionable. 
Geoffrey  de  Mandeville,  Essex  ;  before  1143.     Foedera,  i.  18. 
Bichard  de  Clare,  Hertford  ;  uncertain. 
William  of  AumMe,  Yorkshire ;  in  1 138.    John  of  Hexham  (ed.  Haine), 

p.  120. 
Gilbert  de  Clare,  Pembroke ;  in  1138.    Ord.  Vit.  xiii.  37. 
Bobert  de  Ferrers,  Derby;  in  1138.    John  of  Hexham,  p.  120 ;  Ord. 

Vit.  xiii.  37. 
Hugh  de  Beaumont,  Bedford.    Greeta  Stephani,  p.  74. 
William  of  Ypres,  Kent ;  questionable.  Meyer,  Annates  Flandriae,  p.  51. 
The  dates  and  authorities  for  the  empress's  earldoms  are  aa  follows  : — 
William  de  Mohun,  Somerset.     Mon.  Angl.  vi.  335. 
Patrick  of  SaHsbury,  Salisbury;  before  1153.     Foedera,  i.  16. 
Miles  of  Gloucester,  Hereford  ;  1141.     Foedera,  i.  14;  Selden,  TxHm  of 

Honour,  p.  648. 
Aubrey  de  Vere,  Cambridge.    Dugdale,  Baronage,  p.  f  90 ;  Selden,  Titles, 

p.  650. 
Geoflfirey  de  Mandeville,  Essex.     Selden,  Titles,  p.  647. 
Reginald,  Cornwall;  appointed  by  Robert  of  Gloucester  in  11 40.    W. 

Malmesb.  Hist.  Nov.  ii.  §  34. 
'  On  the  histoiy  of  the  earldom  of  Lincoln,  see  Courthope,  Hist.  Peen^fe, 
p.  287. 
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and  may  be  regarded  bo  fer  as  a  personal  rather  than  a  terrh^  investiture 

rial  office,  like  knighthood  itself.     But  the  idea  of  official  po-^^ 

Htion  is  not  lost  sight  of,  although  the  third  penny  of  the  pleas 

and  the  sword  of  the  shire  alone  attest  its  original  character. 

The  relief  of  the  earl,  like  the  heriot  of  his  predecesaor^  \r  much 

higher  than  that  of  the  simple  baron ;  and  although  we  have 

no  warrant  for  supposiiifi;  th^t  a  fixM  zm^^r  of  knights'  fees 

was  necessarily  attached  to  the  title,  the  possessions  of  the  earl  ^'^ 

were  as  a  rule  very  much  larger  than  those  of  the  baron. 

The  question  of  tfie  jurisdiction  of  the  earl  in  his  shire  is  Juriadiction 
,  ,.  ,       T  1.1  .  .      1         oftheearl. 

somewhat  complicated.  In  some  cases  the  title  was  jomed  to 
the  lordship  of  all  or  nearly  all  jMbgJftnduD-Jh^.  shire ;  in  some 
it  conveyed  apparently  the  her^itary  sherifehip  ^ ;  and  in  a  few 
cases  the  regalia  or  royal  rights  j)fjurisdiction.  "The  palatine  Palatine 
earldom  of  Chester  '  is  the  most  important  instance  of  the  latte^ 
cUms.  The  earl,  as  we  have  seen  already,  was  said  to  hold  his 
earldom  as  freely  by  his  sword  as  the  king  held  England  by  the 
crown ;  he  was  lord  of  all  the  land  in  his  shire  that  was  not  in  the 
hands  of  the  bishop ;  he  had  his  court  of  barons  of  the  palatinate, 
the  writs  ran  in  his  name,  and  he  was  in  fact  a  feudal  sovereign 
in  Cheshire  as  the  king  was  in  Normandy'.  The  bishop  of 
Durham  occupied  exactly  the  same  position  in  Durham,  a  position 

*  See  the  gmnt  to  Geoffrey  Mandeville,  Selden,  p.  647.  The  earls  of 
Salisbury  were  aherifiEs  of  Wilts  from  the  rei^  of  Heniy  II  to  the  i6th  of 
Henry  III :  their  earldom  being  in  &ct  based  on  a  hereditary  sheriffdom 
of  earlier  date.  The  Beauchamp  earldom  of  Warwick  was  in  the  same 
w^  founded  on  a  hereditary  sheriffdom  held  almost  from  the  Conqueet.      , 

*  On  the  palatine  earldom  in  general,  see  Selden,  Titles  of  Honour,  * 
pp.  640  sq. ;  above,  p.  271.  The  first  creation  of  a  palatine  earldom  under| 
that  name  is  that  of  Lancaster  in  135 1. 

'  The  palatine  earldom  of  Chester  had  its  own  courts,  judges,  and  staff 
of  officers,  constable,  steward  and  the  rest :  it  had  its  parliament,  con- 
nsting  of  the  barons  of  the  county,  and  was  not  until  1541  represented  in 
the  parliament  of  the  kingdom.  The  eight  baronies  of  the  earldom  were 
Halton,  Montalt  or  Mould,  Nantwich,  Malpas,  Shilbroke.  Dunham-Mascy, 
8tockport,  and  Kinderton :  the  last  was  held  by  the  femily  of  Yenables, 
which  bore  the  title  of  baron  of  Kinderton  long  before  the  head  of  it  was 
called  to  the  House  of  Lords.  The  history  of  this  imperium  in  imperio  is 
carious,  and  is  given  in  detail  in  Ormerod*s  Cheshire,  vol.  i.  The  barons 
spiritual  are  said  to  be  eight  as  well  as  the  temporal  ones ;  namely,  two 
biriiops,  Chester  or  Lichfield,  and  Bangor ;  six  abbots,  S.  Werburgh's, 
Combermere,  Stanlaw,  Norton,  Krkenhead,  and  Vale-Royal.  Ibid.  pp. 
149,  150.    The  exact  accuracy  of  the  details  is  questionable. 
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The  pftUtine  of  earlier  date  than  the  Conquest,  founded  on  the  immunities 
granted  by  the   Northumbrian  kings,  and   confirmed   by  tb^ 
Conqueror,  in  the  idea  probably  of  placing  a  strong  and   inn 
violable  jurisdiction  as  an  obstacle  to  Scottish  invasion  ^.     Thd 
earldom  of  Kent  is  said  by  Ordericus  Vitalis  to  have  been  con- 
ferred as  a  palatine  earldom  on  Odo  of  Bayeux;  but,  although  at 
the  time  of  the  Domesday  Survey  he  is  still  found  in  possession 
of  an  enormous  number  of  lordships  in  the  county,  the  daj  of 
his  greatness  was  over,  and  we  are  left  in  uncertainty  whether 
he  ever  really  possessed  the  regalia.     Another  case  is  the  earl- 
dom of  Shrewsbury ' :  Roger  Montgomery  held  as  lord  all  the 
land  in  Shropshire,  save  such  as  belonged  to  the  church  and  five 
comparatively  insignificant  tenants-in-chief :  in  a  charter  pre- 
served by  Ordericus  Vitalis  he  speaks  of  the  sheriff  of  the  county 
as  '  my  sheriff' '  in  a  way  that  leads  to  the  conclusion  that  he 
also  may  have  possessed  palatine  rights ;  but  this  earldom  was 
forfeited  before  the  time  at  which  documentary  evidence  would 
be  found  to  illustrate  it  more  fully.     The  other  earldoms  based 
on  the  Anglo-Saxon  jurisdictions  are  liable  to  similar   ques- 
tion * ;  and  it  is  possible  that  if  we  possessed  more  abundant 
materials,  it  would  be  f(M;md  &at  the  reduction- of  great  terri- 
torial jurisdictions  to   merely  titular  dignities  was  gradually 
worked   out  by  the   Norman   king»,L  instead  of  being:^  as   is 
generally  presumed,  a  principle  jof-.  policy  fully  developed  by 
the  Conqueror  himself.     The  dignity  of  eari^^fas,  it  is  scarcely 


'  The  organisation  of  Durham  was  not  qnlte  so  complete  as  the  alleged 
palatine  system  of  Chester :  the  harony  of  Hilton  is  the  only  one  of  any 
note  among  the  tenancies-in-chief.  But  it  had  its  whole  array  of  officers, 
courts  of  Justice  and  record,  which  were  kept  in  the  name  of  the  bish(^ 
until  1830.     See  above,  p.  271,  note  i. 

'  See  above,  p.  271.  This  earldom  has  many  marks  of  a  palatinate,  but 
became  extinct  too  early  to  furnish  conclusive  evidence  of  its  character. 

»  Ord.  Vit.  V.  13. 

*  For  example,  William  Fitz-Osbem  legislated  for  Herefordshire': 
'Manet  ad  banc  diem  in  comitatu  ejus  apud  Herefordiam,  legum  quas 
statuit  inconcussa  firmitas,  ut  nuUus  miles  pro  qualicunque  plus  septem 
solidis  solvat ;  cum  in  aliis  provinciis  ob  parvam  occasiunculam  in  trans- 
gressione  praecepti  herilis  viginti  vel  viginti  quinque  pendantur.*  W. 
Malmesb.  G.  R.  iii.  §  256.  The  earldom  of  Northumberland  was  also  more 
like  a  viceregal  appointment  than  a  hereditary  dignity ;  see  Oourthq>e, 
Hist.  Peerage^  p.  U. 
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necessary  to  say,  hereditargj  but  the  heir  did  not  acquire  the  Sucoeasion 
formal  rank  until  he  was  invested,  although  he  might  obtain 
possession  of  his  lands,  and  even  his  share  of  the  profits  of  the 
oliire-moots,  l^^lorl  he  received  the  sword  ^.  There  are  instances 
moregver  of  a  division  of  the  inheritance  of  the  great  earls :  Boger 
of  Montgomery,  who  held  the  counties  of  Shropshire  and  Sussex, 
Ui  his  Norman  fiefs  to  his  elder  son,  and  the  English  to  the 
second'.  The  first  earl  of  Leicester,  who  was  also  count  of 
Menlan,  divided  his  estates  between  his  twin  sons,  who  founded 
the  hous^  of  Meulan  and  Leicester  respectively* ;  and  the  earl- 
dom of  Lincoln  perhaps  owes  its  origin  to  a  similar  partition  *. 

The  title  of  baron,  unlike  that  of  earl,  is  a  creation  of  thcj  the  baron. 
Co^a&est.     The  word,  in  its  origin  equivalent  to  homo  \  receives!  j 
under  feudal  institutions,  like  homo  itself,  the  meaning  of  vassaljj  \ 
Homage  (hominium)  is  the  ceremony  by  which  the  vassal  be- 
comes the  man  of  his  lord ;  and  the  hominjB  of  the  king  are 
barons.     Possibly  the  king's  thegn  of  Anglo-Saxon  times  may 
answer  to  the  Norman  baron ;  both  terms  have* somewhat  the 
same  Indefiniteness,  being  applied  sometimes  to  a  personal  re- 
lation, sometimes  to  a  territorial  one.     In  one  aspect,  any  of  the  . 
king's  dependents  are  harones;  in  another,  the  barony  signifies 
a  definite  number  of  knights'  fees^     But  as  it  has  been  found 
impossible  to  reduce  the  territorial  baronies  to  any  fixed  area  of 
extension,  it  is  probable  that  the  term  involves,  from  its  first 

^  See  Hoveden's  account  of  the  mvestiture  of  William  Marshall  and 
Geoffrey  Fitz-Peter  at  John's  coronation,  vol.  iv.  p.  90. 

*  Ord.  Vit.  V.  14.  '  Ibid.  xii.  33.  *  See  above,  p.  363. 

*  It  is  explained  as  connected  with  the  word  wer  (used  in  wer^d)^  a 
man.  It  occnrs  as  early  as  a.d.  744  in  the  form  of  jKiro,  meaning  a  fi-ee- 
man,  and  is  used  in  the  Leges  Alamannorum  as  opposed  to  a  slave  ;  more 
generally  however  for  man  generally.  Waltz,  D.  V.  G-.  ii.  183,  iv.  281. 
It  does  not  occur  in  the  writings  of  Englishmen  before  the  Conquest ;  but 
appears  in  Domesday  and  in  the  charter  of  Henry  I  in  its  recognised  mean- 
mg  of  a  tenant-in-chief  of  the  king.    See  Ellis,  Introd.  i.  44,  45. 

*  In  the  ModuM  tenendi  Parliamenii  a  barony  is  said  to  contain  thirteen 
knights'  fees  and  a  third :  the  relation  between  knight,  baron,  and  earl 
being  the  same  as  that  of  the  shilling,  mark,  and  pound ;  which  is  the  pro- 
portion of  their  respective  reliefs  in  some  copies  of  Magna  Carta ;  Select 
Charters,  p,  193  ;  JBlaokstone's  Charters,  p.  38.  But  this  rule  is  quite 
arbitrary;  there  was  no  such  proportion.  On  the  Scottish  and  Irish 
measurementB  which  are  called  baronies,  see  Robertson,  Essays,  pp.  133  sq., 
143  iq. 
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5j^gJ?* .    entrance  into  English  history,  nothing  more  than -the^  idea  o^ 

baronage,      royal   vassal  or  4eftant-in-chief '.     Of  these  there  were  m&D^ 

grades,  besides  the   great  distinction  of  majo.ires  and  minorec 

which  appears  in  Magna  Carta';  they  varied  according  to  per^ 

sonal  qualifications,  ofljciaj  duties,  and  extentjofjaioperty.;  but 

the  later  difference  of  barony  by  writ  and  barony  by  fenurd 

does  not  come  into  light  in  the  Norman  period.     T^fiJ^Ton,  as 

possessor  of  one  manor  or  of  many,  had  a  territorial  jmisdicticMil 

<^  a  limited  sort;  and  when  he  possessed  by  royal  grant  the 

profits  of  the  hundred  in  which  his   castle  was   situated,  be 

acquired  an  iereditaiy  magistracy  somewhat  analogous  to  that 

of  the  ead;  but  "no  suet  power  was  attached  to  the  barony  by 

Nature  of     itself.    As  lord  of  his  manors,  he  had  his  court  of -tenants  in  each : 
the  courts  *  -  '  ^„.- — 

(^the        '.  he  might  be  great  enough  to  have  a  body  of  personal  counsellors,- 

'  stewards,  chamberlains  and  constables.     In  a  very  few  cases  he 

\ possessed  a  hereditary  sheriffdom,  but  this  was  probably  never 

jdirectly  attached  to  a  territorial  barony,  although,  as  both  ww^ 

iiereditary,  they  might  descend  for  many  generations  together. 

The  knights.      The  lowest  xlaaa  _Df  Icpants-in-chief  who  are  likely  to  have 

presented  themselves  in  the  nationd~  uuuuiiil  'Sre^theLknights', 

who  are  included  in  general  under  the  class  of  barons,  but  de- 

^  On  the  history  of  the  disputed  question  of  barony  see  Hallam,  Middle 
Ages,  iii.  6  sq.  Selden  maintained  that  all  tenants-in-chief  by  kni|^i- 
service  were  barons ;  Madox  that  there  was  an  original  but  undetermined 
difference  between  tenure  by  barony  and  tenure  by  knight-service.  See 
also  Gneist,  Vei-walt.  i.  270. 

^  The  distinction  of  niajores  and  minores  baronea,  although  it  appears 
perhaps  in  legal  phraseology  first  in  the  Dialogus  de  Scaocario  and  Magna 
Carta,  is  in  usage  and  language  much  earlier.  Gneist  points  out  that  in  ^e 
army  the  difference  between  the  single  knight  and  the  leader  of  50  or  25,  in 
the  Exchequer  the  diflerence  of  relief  between  a  hundred  shilling  for  the 
knight  and  a  hundred  marks  for  the  baron,  in  the  court  and  in  the  shire- 
moot,  the  interval  between  the  two  classes  must  have  made  itself  apparent 
Dialogus  de  Scaco.  ii.  10.  It  may  indeed  be  fiiirly  conjectured  that  the 
landowners  in  Domesday  who  paid  their  relief  to  the  sheriff,  those  who  held 
six  manors  or  less,  and  those  who  paid  their  relief  to  the  king,  stood  in  the 
same  relation  to  one  another.     See  above,  p.  157,  note  i. 

'  Cniht  is  conunonly  used  in  the  meaning  of  servus,  although  it  appears 
occasionally  before  the  Conquest  with  a  somewhat  different  application, 
possibly  equivalent  to  miles.  In  the  guilds,  in  the  monuments  of  which  it 
occurs,  it  is  explained  as  *  young  men,'  but  this  is  questionable.  It  had 
acquired  its  recognised  sense  by  the  middle  of  the  tw^fth  century.  Cbroo. 
Sax.  A.D.  1086. 
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nand  some  further  notice.     In  tracing  the  history  of  the  thegn  The  knight 

V  ^.    -   — *-^  -'        »'   '  /  18  the  8UC- 

£1  an  earlier  chapter  ^  the  knight  has  been  described  as  suift-  oesaor  of 

weding  after  the  Conquest  to  his  position.     He  occupies  nearl^r^^  ^^J.  . 
J)e  same  extent  of  land,  and  in  several  respects  has  an  analogous 
tustory.     But  the  knight  proper,  at  least  of  the  twelfth  century, 
is  not  merely  the  possessor  of  a  certain  numbeiLofJudfiAj^f  land, 
vhieb  he  holds  by  the  tenure-ol^chjyalry,  *  per  loricara,'  or  as  a 
'  fief  de  hauberc ;'  he  has  undergone  an  honourable  initiation  in 
Ebe  use  of  arms,  which  di^l^guishes  hfm  from  the  unwarlike 
tenantjn. socage.  -  The  practice  of  *  dubbing  to  knighthood'  may  institation 
hare  had   a   corresponding  usage  in  Anglo-Saxon   times';    it  hood, 
oertainly  is  nowhere  mentioned  as  a  Norman  jnnovation,  and  it 
b  unlikely  that  Ethelred,  Canute,  or  Edward  the  Confessor,  who*\ 
bad  great  acquaintance  with  foreign  usages,  should  not  have  in-   \        \ 
trodnced  into  England  the  institution  of  chivalry,  which  was    \    v  ,^ 
then  springing  up  in  every  country  in  Europe.     But  the  first 
mention  of  it  in  our  annals  is  in  reference  to  the  knighting  of  V  ^ 
the  Conqueror  and  his  sons,  when  it  appears  to  have  had  some- 
what of  the  character  of  a  religious  as  well  as  of  a  legal  rite '. 
Henry  I  was  knighted  by  his  father  *;  William  Rufus  is  said  to 
have  received  his  knighthood  from  Lanfranc';  Henry  II  was 

'  Above,  p.  156. 

'  The  stoiy  of  Athelstan'a  investitiire  by  his  grandfather  Alfred  is  told 
by  WillUm  of  Mahuesbury,  G.  B.  ii.  §  13s  :  *  Quern  etiam  praemature 
militem  fecerat  donatum  chlamyde  cocoinea,  gemmato  balteo.  ense  Saxonico 
cum  vagina  aurca.'  The  practice  is  no  doubt  derived  from  primitive, 
almost  univerBal  custom,  although  only  occasionally  traceable  in  particular 
countries.  The  knighthood  of  Charles  the  Bald  by  his  father  in  858  (V. 
Lndovid,  c.  5g  ;  Waitz,  D.  V.  G.  iv.  573)  may  have  served  as  a  precedent 
ibr  Alfred.  Palgreve  regards  Athelstan's  knighthood  as  the  precedent  for 
that  of  Richard  ^ns  Peur,  but,  as  it  seems  to  me,  with  very  little  authority. 
William  the  Conqueror  was  knighted  (militiae  insignia  recipiens)  by  the 
king  of  France.    W.  Malmesb.  G.  R.  iii.  §  230. 

•  John  of  Salisbury  describes  the  ceremony  as  used  in  the  middle  of  the 
twelfth  century:  *Inolevit  consuetudo  solemnis,  ut,  ea  die  qua  quisque 
militari  cingulo  decoratur,  ecclesiam  solemniter  adeat,.  gladioque  super 
ftltare  posito  et  oblato,  quasi  celebri  professione  facta,  seipsum  obsequio 
altaris  devoveat  et  gladii,  id  est,  officii  sui  jugem  Deo  spondeat  famula- 
tana.*     PolyorHticus,  vL  10. 

*  He  is  said  by  Orderictis  Vitalis  (viii.  i)  to  have  received  his  arms  from 
Laofranc.  This  may  have  been  so,  but  the  Conqueror  himself  '  dubbade 
his  sunn  Henrio  t»  ridere.'    Chron.  Sax.  a.d.  1086. 

^  W.  Malmesb.  G.  R.  iv.  §  305.  Abbots  were  forbidden  to  make  knights, 
in  the  council  of  London  in  i  loa  (Eadmer,  p.  68).   Thomas  Becket  knighted 
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Institution    dubbed  on  his  visit  to  England  by  his  great-uncle  King  David  *. 
hood.  But  these  instances  seem  to  be  examples  onlj  of  a  practice  usaal 

in  much  lower  ranks  of  society;  and  although  the  young  aspirant 
might  seek  lustre  for  his  inaugiutition  by  receiving  his  spurs 
from  a  distinguished  warrior,  it  is  not  necessary  to  suppose  that 
the  right  of  conferring  it  was  restricted  to  a  smaller  body  than 
the  knightly  class  itself.     And  thus  the  history j^.theLOQ&titu- 
tion  may  be  referred  to  the  primitive  custom  of  investing  the 
youth  in  the  full  assembly  of  TEe  tribe,  by  the  hand  of  liis  king, 
princeps,  ox  father.     Although  Tn  general  no  man  would  be  re- 
garded as  entitled  to  the  privileges  of  knighthood  or  allowed  to 
call  himself  a  knight  who  had  not  been  thus  initiated,  the  whole 
class  of  landowners  who  held  by  knight-service  would  be  for 
constitutional  purposes  comprised  under  the  name  of  knights. 
The  dignity  of  knighthood  was  often  bestowed  on  the  skilful 
warrior  who  had  no  qualification  in  land,  and  it  was  of  course 
possessed  by  the  initiated  members  of  the  great  military  orders. 
J  Here  however  we  have  only  to  notice  those  members  of  the 
/  great  fraternity  of  chivalry  who  as  vassals  of  the  king  were 
/  entitled  to  take  their  place  in  his  solemn  council. 
Burghers  There  were,  in  some  of  the  towns  of  the  early  Norman  period, 

occasionally  elements  of  another  class  of  vassals  who  may  occasionally  have 
council.  been  brought  up  to  attend  the  national  gatherings  ;  the  great 
men  of  London  and  York  for  instance.  It  is  certain  that  on 
several  occasions  the  citizens  of  the  capital  took  part  in  deliber- 
ation. In  the  assembly  at  which  the  election  of  the  Emprei|| 
Matilda  took  place,  the  '  Communio'  of  the  city  of  London  ww 
heard  pleading  for  Stephen's  liberation;  but  we  have  no  e^Vk 
dence  for  determining  in  what  characteiLjth^Ljattended*.  TiM»| 
great  citizens  of  London  would  most  of  them  be  of  knightly 
rank,  possessing  qualifications  in  land,  and  taking  rank  as 
barons.  The  corporate  character  of  the  city  constitution  was 
very  grudgingly  admitted,  and  although  it  is  just  possible  that 

the  count  of  Guisnes  (Du  Cange,  s.  v.  Miles),  and  WiUiaoi  bishop  oC  Ely 
knighted  Ralph  Beauchamp  as  late  as  119 1.    B.  Diceto,  c.  664. 

'  Hen.  Hunt,  fol.  226. 

'  See  above,  p.  329. 
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some  representative  functions  may  have  been  discharged  by  its  No  trace  of 
principal  members  who  sat  in  their  own  personal  right,  it  is  tive  mem- 
probable  that  the  *communio'  itself  could  only  be  heard  ly  Norman 
petition.     The  idea  of  representation  which  was  familiar  enough    ' 
in  the  local  courts  might  be  expected,  in  a  constitution  so  en- 
tirely based  on  land  tenure,  to  appear  in  the  central  council  as 
welL     But  it  is  not  to  be  traced  in  existing  records,  and  when 
it  does  appear  later  it  is  in  that  intermittent,  growing,  and 
straggling  form  which  shows  it  to  be  a  novelty.    Of  any  repre-[ 
sentation  of  the  freeholders  in  general  there  is  not  even  a  sus-|  / 
picion.     The  sheriffe  would,  as  being  barons  themselves,  have/' 
their  places  in  the  council,  and  might  report  the  needs  and 
wishes  of  their  neighbours,  but  as  royal  nominees  and  farmers 
of  the  revenue,  they  could  not  be  expected  to  sympathise  deeply 
with  the  population  which  they  had  to  assess  and  to  oppress. 

It  is  not  to  be  supposed  that  the  assemblies  at  which  all,  or  Q^nend 
even  a  large  proportion,  of  the  tenants-in-chief  presented  them--  oftheten- 
lelves  were  very  frequent.-   The  councils  of  Salisbury  already  not  frequent. 
referred  to*  are  perhaps  the  only  occasions  on  which  anythii/g 
like  a  general  assembly  was  brought  together.     These  were  for 
the  special  purpose  of  taking  the  oathg.iiLifi{dty,  and  comprised 
other  elements  than  the  tenants-in-chief.     The  ordinary  courts 
or  councils  were  of  a  much  more  limited  character,  seldom  con- 
taining more  than  the  bishops  and  'proceres/  a  term  that  would 
mclude  only  the  earls  and  greater  barons.    These  courts  were  held  The  great  ■ 
■jlh  the  -great  Church  festivals,  Christmas,  Easter,  and  Whitsun-  ^mS- 
'Sde  :  generally  at  the  great  cities  of  southern  England,  London, 
I  J^inchester,  and  Gloucester '.     The  king  appeared  wearing  his 
I  Vown ;  a  special  peace  was  maintained,  necessarily  no  doubt  in 
consequence  of  the  multitude  of  armed  retainers  who  attended  the 
barons';  and  magnificent  hospitality  was  accorded  to  all  comers. 
*  Thrice  a  year,'  says  the  Chronicle,  'King  William  wore  his 
crown  every  year  that  he  was  in  England ;  at  Easter  he  wore  it 
at  Winchester,  at  Pentecost  at  Westminster,  and  at  Christmas 

*  See  above,  p.  358.  *  See  above,  p.  268. 

■  See  above,  p.  181.  The  crown  was  placed  on  the  king's  head  by  the 
srdkbiabop,  on  these  occasions  in  his  own  chamber,  before  he  walked  in  pro- 
oenioii.    See  Eadmer,  lib.  vi.  p.  137 ;  Hoveden,  iii.  59 ;  Gervase,  c.  1587. 

Bb 
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Places  of  at  Gloucester.  And  at  these  times  all  tbe  men  of  Enirland  were 
With  him,  archbishops,  bishops  and  abbots,  earls,  tiiegns  aikl 
knights^.'  A  similar  usage  was  observed  by  his  sons,  although 
neither  he  nor  they  regularly  followed  the  rotation  thus  de- 
scribed'; they  called  together  their  baron§_jrfienever  andj 
wherever  they^leased ;  and  many  of  their  courts  were  held  ati 
theif  forest  palaces  in  Wiltshire  and  Berkshire.  Under  Heniy  I 
the  number  of  places  of  council  was  largely  increased,  and  the 
enlarged  accommodation  afforded  by  the  growing  monasteries! 
was  utilised.  Councils  were  held  at  Windsor,  Bockingham, 
Woodstock,  among  the  forest  palaces ;  at  Oxford,  Northampton, 
and  other  midlsmd  towns'.     The  cessation  of  the  solemn  courts 

V  under  Stephen  was  regarded  by  Henry  of  Huntingdon  as  a 
fatal  mark  of  national  decline^. 
125.  These  assemblies  must  be  regarded  as  legally  possessed  of 
an  J  rcnsent  the  full  powers  of  the  old  witenagemot :  but  the  exerdse  of 
b.ironnge,  tJieir  powers  depended  on  the  will  of  lhe~^ing,_and_ynder  the 
Conqueror  and  his  sons  there  are  scarcely  any  traces  of  inde- 
pendent action  in  them.  Their  legislative  authority  is  admitted  : 
it  is  with  their  counsel  and  consent  ^  that  William  tiie  Conqueror 
amends  the  laws  of  the  Confessor,  and  divides  the  ecclesiastical 
from  the  secular  courts ;  Henry  I  mentioW  in  the  preamble  to 
his  charter  •  that  he  had  received  the  cr^wn  by  the  counsel  of 
the  barons;  with  their  consent  he  had  retained  the  forests;  and 
it  was  with   the   counsel   of  his   barons  that  his  &ther  bad 

^  Chron.  Srx.  a.d.  1087 ;  W. Malmesb.  Vit S.  Wulfst. lib. ii.  c.  1 2  :  'Bex 
Willelmus  consuetudinem  induxerat,  quam  suoceasores  aliqaamdia  tritami 
postmodum  consenescere  permisore.  Ea  erat  utter  in  anno  cnncti  opti- 
mates  ad  curiam  couvenirent  de  necessariis  regni  tractaturi,  simulque  visari 
regia  insigne  quomodo  iret  sfemma^  fastigiatns  diademate.'  The  cQstoral 
was  restored  by  Henry  II,  but  disused  afler  the  year  1158.  Gneist,  who 
will  not  allow  the  continuance  of  .the  wltenagemot  in  any  shape,  or  the 
existence  of  a  regular  feudal  court  under  the  Norman  kings,  sees  in  these 
assemblies  only  pageants  whose  splendour  would  indemnify^ the  magnates] 
for  the  absence  of  all  real  power.     Verwaltungsrecht,  i.  124. 

'  *  Quern  morem  convivandi  primus  successor  obstinate  tenuit,  secnndus 
onusit.'     W-  Malmesb.  G.  B.  iii.  §  279. 

»  See  Hen.  Hunt.  fol.  220  sq. 

*  Hen.  Hunt,  fol  223.  *  Above,  p.  277,  note  i. 

*  Ancient  Laws,  p.  215.  Eadmer  (Hist.  Nov.  iv.  p.  94)  mentions  an  edict 
(indicto  edicto)  for  the  punishment  of  criminal  courtiers,  issued  by  Henry  I 
*  per  consilium  Anselmi  et  procerum  regni,'  the  text  <^  which  is  lost. 
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amended  the  laMrs  of  S.  Edward  ^ ;  Stephen,  in  the  correspond-  in  legisia- 
bg  document,  asserts  his  election  by  the  clergy  and  the  people ; 
but  neither  of  them  distinctly  declares  tiie  share  of  the  council 
in  the  act  thus  prefaced,  and  we  have  no  other  legislative  records 
of  the  periods 

The  right  of  the  council  to  join  in  taxation^  nowhere  dis-  In  taxation, 
tinctiy  stated  :  yet  Henry  I  describes  an  aid  as  *  anxilium  quod  ^ 
barones  mihi  dederunt  ^;'  ^adit  must  be  supposed  that  the  king'  * 
voald  lay  before  his  barons  auy-plan  for  increasing  the  existing 
burdens,  and  ^at  such  aimouncement  would  be  regarded  as 
oecessary  for  the  validity  of  the  exaction;  the  silence  of  the 
ootrngellors  or  their  ready  assent  would  be  a  matter  of  fonn. 

The  judicial  proceedings  which  took  place  in  the  king's  pre-  In  juc^i- 
ience  are  frequently  mentioned,  but  even  here  a  question  may  be       / 
aised  as  to  the  freedom  of  debate.     It  was  by  a  judicial  sentence    ^ 
that  Earls  Waltheof  and  Roger  were  condemned ' ;  in  a  great 
session  of  the  king's  court  the  bishop  of  Durham  was  tried  in 
1088*;  in  a  council  at  Sab'sbury  in  a.d.  1096  William  of  Eu  had 
kis  trial  by  battle  and  his  cruel  punishment*;  in  the  same  council 
fee  king  sentenced  William  of  Alderi  to  be  hanged,  and  the  other 
wnspirators  to  be  imprisoned  ;  in  a.d.  1102  Henry  I  summoned 
Robert  of  Belesme  before  his  court,  and  alleged  forty-five  articles 
rf treaBon  against  him*;  in  a.d.  1130  Geoffrey  de  Clinton  was 
accused  of  treason  in  the  Easter  court  at  Woodstock  '.     In  all 
hese,  and  numerous  other  cases  which  might  be  adduced,  it  is 
Jearly  fTi<^  fa]]  national  assembly,  anj  not  the  mere  justices, 
•efore  whqm^the  trial  is  conducted.     The  barons  act  as  judges, 
he  king  apparently  gives  the  sentence,  although  in  this  respect      .  / 
Iflo  he  is  open  to  advice.   It  was  by  the  counsel  of  Hugh  of  Chester^'    ^ 

*  Statutes  of  the  Beahn,  i.  4.  «  Chron.  Abingd.  ii.  113. 

^  'Jndioiali  Bententia  damnatos.'  Flor.  Wig.  a.d.  1074.  'Censoribus 
ater  se  lentieDtibui  per  plures  inducias  usque  in  annum  [judicium]  prote- 
*nn  eat.*  *  Port  multos  tractatus  reum  esse  mortis  definitum  est.'  OnL 
?it.  iT.  15.  The  trial  was  at  the  Christmas  court  at  Westminster;  Chron. 
Iw.  A.D.  1075.    Freeman,  Norm.  Conq.  iv^sSo.  *  See  below,  p.  440. 

'  '  Ootavis  ]^phaiiiae  apud  Saresbiriftm  oelebrato  concUio*  Flor.  Wig. 
^  1096.  •  Ord.  Vit.  xi.  3. 

^  Hen.  Hunt.  fol.  220.  David  king  of  Scots  took  part  in  this  trial :  *  Dum 
^^  Bex  m  curia  Henrici  regis  caute  judicium  indagaret/  &o.  Ord.  Vit. 
iii.  33. 

B  b  2 
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Process  of     that  William  of  Eu  suffered  mutilation  ^     The  mode  of  trial 

trial  m  the  '—- ^,_,^ 

council.        was  probably  the  same  as  in  the  lower  courts,  theadeusatioii  bj^ 

swoni  witnesses, ijompurg^tion,  ordeal  and  trial  by  battle*.     On 
one  occasion,  we  are  informed,  the  barons  inteffla^d-so  fer  as  to 
recommend  William  Rufus  to  show  mercy ;  it  was  by  the  advice  of 
his  wise  men  4&t  he  spared  the  minor  criminals  in  A.D.  1096 '. 
Jurisdiction      2Iatters  of  civil  jurisdiction  were  also  brought  before  these 
national       assemblies,  although  the  determination  in  such  cases  would  M 
questions  of  to  the  lot  of  the  more  experienced  lawyers  of  the  Curia  Eegis  or 
"*  Exchequer.     A  great   council  at  Pedreda  in   the  Conqueror'a 

reign  determined  the  suit  between  the  churches  of  York  and 
Worcester  *,  and  a  similar  quarrel  between  the  bishops  of  Llan- 
daff  and  S.  David's  came  before  the  court  more  than  onoe  in  the 
latter  years  of  Henry  I'.  In  a.d.  1126  the  king,  by  the  advice 
,  of  his  barons,  granted  the  custody  of  Rochester  Castle  to  the 
archbishop  of  Canterbury*.  The  proceedings  of  Stephen  against 
thef  bishops,  impolitic  as  they  ijvere,  were  conducted  with  a  sha- 
dow of  legality  in  a  similar  assembly^. 
General  Most,  however,  of  the  proceedings  of- the  national  council  at 

discussions.     ,  .  .    ,      ^      ,  .  ,  ,    .  ,  ^        , 

this  period,  of  which  any  record  is  preserved,  come  und^r  the 

head  of  general  business.     The  nominations  of  bishops  were 

>  Ord.  Vit.  viii.  23. 

*  Onlerious  tells  us  that  Roger  of  Hereford  was  tried  by  the  Korman 
laws  and  sentenced  to  the  forfeiture  of  lands  and  perpetual  ioaprb^ooment. 
The  same  penalty  munt  have  followed  if  he  had  been  tried  bj  ^iglish  law. 
If  the  words  refer  to  the  method  of  procedure  it  is  difficult  to  see  what 
difference  there  could  haye  been  between  the  Norman  and  the  EngH^  lav, 
except  in  the  use  of  trial  by  battle,  which  does  not  appear  to  have  been 
employed  in  the  case.     Ord.  Vit.  iv.  15. 

•  Ord.  Vit.  viii.  33  :  *  Consultu  sapientum  hujusmodi  viroe  pepcrcit.* 

*  Flor.  Wig.  AJ>.  1070  :  'In  consilio  in  loco  qui  vocatur  Pedreda  ce!e- 
brato,  coram  rege  ac  Dorubemiae  archiepiscopo  Lanfranco,  et  episoopiF. 
abbatibus,  comitibus  et  primatibus  totius  Angliae.*  The  dispute  b^weec 
Tork  and  Canterbury  was  heard  in  an  Easter  court;  'Uterque  igitar  in 
Paschali  solemnitate  ad  regem  venit  ibique  prolatis  in  medium  partiun^ 
rationibus  sententiam  de  negotio  regalis  curia  dedit.*     V.  Lanfr.  c  1 1. 

^  Hen.  Hunt.  fol.  220 :  *  Post  Pascha (ad.  1132)  fuit  ma^um  piadtuni 
i^ud  Londoniam,  ubi  de  pluribus  ejusdem  et  maxime  de  discordia  episcon 
Sancti  Davidis  et  episcopi  Clamorgensis  de  finibus  parochiamm  suartiiB 
tractatum  est.'  The  discussion  was  continued  in  a  conventus  at  London^ 
•and  another  at  Winchester.  This  suit  is  described  in  the  Cont  Flor.  Wijj] 
(a.d.  II 28)  as  discussed  *  in  generali  concilio*  some  years  before. 

•  Cont.  Flor.  Wig.  a.d.  1126  :  'Consilio  baronum  suorum.' 

^  W.  Malmesb.  Hist.  Nov.  ii.  §  20  ;  Gesta  Stephani,  p.  49.  I 
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Iwajs  made  on  these  occasions  until  the  right  of  canonical  Elections 

lection  was  admitted  by  Henry  I ' ;  and  even  then  the  election  in  the 

bok  place  in  the  king's  court,  often  at  the  great  festivals  when  councils. 

he  majority  of  the  barons  were  present,  and  wlien  the  conseci*a- 

ion  and  the  investiture  could  be  celebrated  with  equal  pompf. 

Phe  ceremony  of  conferring  earldoms  and  kniglithood  w^  a 

Miblic  business  of  the  court  •,  as  well  as  the  witnessing  of  the 

lomages  paid  to  the  king  or  his  presumptive  successor*.     The 

foreign  and  ecclesiastical  policy  of  the  king  was  here  canvassed 

iritbout  much  jealousy  or  intimidation  * ;  war  and  peace,  royal 

xiarriaces*.  and  the  like.     Of  the  share  taken  by  the  baronage  Election  of 

,         1       .  i.    n      ,  .  ,    ,        ,  .-.,■.•    the  king, 

n  the  election  of  the  king  enough  has  been  said  already  j 

raa  a  right  which  each  sovereign  in  turn  was_ppJitia_enough 

■o  acknowledge,  and  of  the  reality  6f  which  he  was  so  far  con- 

iciouB  that  he  teek  every  means  of  escaping  it.     The  election 

»f  Henry  I  and  Steplien,  the  claim  put   forward  to  elect  the 

mipress,  the  acceptance  of  the  heir  of  King'^iEenry  and  Ihe 

rejection  of  the  heir  of  Stephen,  place  this  prerogative  of  th§ 

ftation,  however  indifferently  the   council   which   exercised  it 

represented  the  nation,  upon  an  incontestable  basis. 

*  Instances  of  this  procee^ling  are  very  numerous  :  e.g.  •  in  Nativitate 
Domini  curiam  suam  Glawomae  tenuit,  ubi  tribus  suis  capellanis  .... 
fedit  praesulatum.*    Flor.  Wig.  a.d.  10R5. 

'  Two  instances  will  suffice  here,  hs  the  subject  must  be  treated  more 
Iblly  farther  on.  Under  Henry  1,  after  the  settlement  with  Anselm, — 
'  Willelmus  ...  ad  archiepiscopatum  Cantuariensem  Glawomae  ubi  in 
PurificatioDe  Sanctae  Mariae  rex  tenuit  curiam  suam  eligitur ;'  Cont.  Flor. 
Wig.  A.D.  1123;  under  Stephen,  after  the  grant  of  free  election  to  the 
dei^, — *  Sciatis  me  dedisse  et  concessisfi^  Rodbei-tu  episcopo  Bathoniae 
^iscopatum  Bathoniae  ....  canonica  prius  electione  praecedente  et  com- 
muni  vestro  (sc.  archiepisooporum,  episcoporum,  abbatum,  comitum,  vice- 
oomitum,  baronum  et  omnium  fidelium)  consilio,  voto  et  favore  prosequente 
....  apud  Weetmonasterium  in  geueralis  concilii  celebratione  et  Paschalis 
iesti  solemnitate.'    Foedera,  i.  16. 

»  See  above,  pp.  362,  367. 

*  Flor.  Wig.  A.D.  1086,  1 1 16,  1126. 
'  Heniy  I  writes  to  . Anselm  (£pp.  Ads.  iii.  94),  *  volo  legates  meos 

Romam  mittere  et  consilio  Dei  et  baronum  meorum  domino  papae  inde 
lespondere.'  See  also  lib.  iv.  epp.  4,  6.  The  see  of  Ely  was  founded  by 
the  king  with  the  counsel  of  the  Kingdom,  *  regi  et  archiepiscopo  caeterisque. 
principibus  visum.'    Eadmer,  p.  95. 

*  Eadmer,  lib.  vi.  p.  1 36 :  '  Rex  .  . .  consilio  Radulfi  Cantuariorura  pon- 
tificis  et  prmcipum  regni  quos  omnes  . .  •  congregavit,  decrevit  sibi  in 
axorem  Atheleiaem  • .  .  .*    6ee  also  Hen.  Hunt.  fol.  320. 
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Ecciosiasti-       The  power  of  the  clergy  was  so  strong  during  these  reign^ 

great  that  we  must  not  expect  to  find  ecclesiastical  questions  treated 

in  the  secular  councils  except  under  the  greatest  reserve.     li 

must  however  have  been  a  Tery  large  gathering  that  acc^ted 

the  conditions  made  by  Henry  I  and  Anselm  in  1107*  r  in  tlM 

following  year  we  find  the  canons  of  a  Church  council  at  LondoO 

passed  in  the  presence  of  the  king,  with  the  assent  of  all  bis 

barons*;  in  a.d.  i  127,  after  a  similar  council,  Henry  granted  bis 

assent  to  the  statutes  passed  in  it,  and  confirmed  them  '  by  hi« 

royal  power  and  authority'/  on  the  principle  of  his  Other's  policy. 

Ooincidenoe  Qn  this  and  some  other  occasions  we  find  distinct  traces  of  s 
of  baronial  .       .  .       , 

and  episco-    xtssise  which  forms  a  peculiar  mark  of  our  ecclesiastical  history ; 
pal  councils.  .  , 

'the  king  holds  his  court  at  Westminster,  whilst  the  archbishop 

^celebrates  his  council  in  the  same  city;  the  two  ^sembHeaJflge- 
flther  form  a  precedent  for  the  coincident  summoning  of  parlia- 
jment  and  convocation  in  later  days*.     The  special  significance 
/  however  of  tlie  king's^  ratification  of  the  canons  of  112  7  lies  in 
'   the  fact  that  the  archbishop  had  just  returned  from  Rome,  in- 
vested   with   that   legatine    character  which  was   ^p    often   a 
stumbling-block  both   in  civil   and   ecclesiasticaK affairs.     The 
king  had  succeeded  in  obtaining  the  office  for  the  first  time  for 

^  *  In  kalendifl  August!  conventus  omnium  episcoporum,  abbaium  et 
procerum  regni  Lundoniae  in  palatio  ragia  {actus  est.'  Flor.  Wig.  aJ). 
1107;  Eadmer,  p.  9\. 

'  *  Episeopi  statuenmt  in  pR^sentia  ejusdem  gloriosi  regis  Henrici, 
assensu  omniuV  baronum  suoruiA'     Flor.  Wig.  A.D.  1 108  ;  Earner,  p.  95. 

'  '  Auditis  concilii  gestis  as^ensum  praebuit,  auctoritate  regia  et  potestate 
concessit  ct  confirmavit  statuta  concilii.*     Cont.  Flor.  Wig.  a.d.  1127. 

^  In  1 102, '  Celebratum  est  concilium  in  ecclesia'beati  Petri  in  oeoid^tali 
parte  juxta  Lundoniam  sita,  comrouni  consensu  episcoporum,  et  abbatum 
et  principum  totius  reg^i  :  in  quo  praesedit  Anseluius.  .  .  Huie  oonventui 
afifuerunt,  Anselmo  archiepiscopo  petente  a  rege,  primates  r^^i,  quateaod 
qnicquid  ejusdem  concilii  auctoritate  decemeretur  utriusque  ordinis  oon- 
cordi  cura  et  soUicitudine  ratum  servaretur.'  Eadmer,  p.  67.  Florence^a 
account  is  based  on  this  ;  but  he  adds,  *  In  festivitate  S.  Michaelis  rex  fiiit 
Lundoniae  apud  Westmonasterium  et  cum  eo  omnes  principes  regni  sui, 
eccleeiastici  et  snecularis  ordinis,  ubi  duos  dc  olericis  duobus  episcopatibus 
investivit  .  .  ,  ubi  etiam  Anselmus  tenuit  magnum  concilium  de  his  quae 
ad  Christianitatem  pertinent.'  The  case  of  1127  is  even  more  <&tinct: 
*  Bex  anxiatus  concilium  tenuit  ad  Rogationes  apud  Londoniam,  et  Willel- 
mus  archiepiscopus  Cantufdiensis  Bimiliter  in  eadem  villa  apud  Westmin- 
ster.' The  king's  assembly  was  in  the  palace,  the  archbishop's  in  the 
church  :  the  date  of  the  latter  is  given  by  the  Continuator  of  Florence,  May 
13-16,  the  Friday,  Saturday,  Sunday,  and  MoBday  after  the  Bogation  dayii, 
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Ike  primate,  with  whom  he  was  acting  in  concert :  the  canons  of  The  canons 
,  .  _y  .  .         of  A  J),  t\2^. 

kie  council  haa  thus  the  threefold^^s^ifition^xil^the   national 

Church,  the  King,  and  the  HolySee ;  without  any  concession 

being  made  by  either  as  to  the  necessity  of  confirmation  by  the 

&thcr  two.  These  proceedings  completed  the  harmony  of  Church 

md  State,  which  was  one  of  the  great  objects jof  l^S^^a-pelicyj 

ind  which  was  rudely  broken  by  the  quarrels-of-Stephen> 

In  the  last  reixm  of  the  period  the  ecclesiastical  councils  clainf  B^ciesiasti- 

^  .  _       _       -  - ^ "     ",'  cal councils 

md  exert  more  real,  power  than  could  be  decently  claimed  for  o^8tcphell•8 
ndi  assemblies  of  the  barons  as  either  party_could  bring  toge-  secular 
ther.    The  assembly  at  Winchester  in  which  Matilda  was  elected 
W8  a  sjrnod  of  the  clergy,  who  were  present  in  three  bodies, 
bishops,  abbots,  and  archdeacons,  and  were  separately  consulted^ ; 
bot  it  was  largely  attended  by  the  barons  of  the  party.     Th^ 
council  of  A.D.  1 151,  in  which  Stephen,  Eustace,  and  the  barons 
ippeared,  and  in  which  b^tb-pfti^ies  appealed  to  the  pope  for 
the  settlement  of  their  claims,  was  primarily  an  ecclesiastical  | 
eouncil  summoned  by  Archbishop  Theobald  in  his  capacity  of  ; 
legate'.     It  is  in  feet  difficult  to  discover  after  the  fourth  year  ' • 
of  Stephen  any  aasembly^a  which  the  name  of  national  council  '\^ 
«n  be  giTcn,  althpugh,  in  the  confused  accounts  of  the  fiuifl 
pacification,  we  may  detect  evidence  that  proves  such  assemblies 
to  have  been  held.     The  abeyance  however  of  all  the  constitu- 
tional machinery  at  this  period,  and  the  almost  irreconcileable 
chronological  difficulties  which  meet  us  in  the  annals,  may  well 
excuse   some  hesitation  in  forcing  a  general  conclusion  from 
these  precedents. 

126.  The  exact  relation  of  the  adminiatrati^e  systeQi  to  the 
i^tional  council  is  not  very  easy  to  define ;  for  the  lawyers  and 

^  WflUam  of  Malmesbury  was  present  and  describes  the  council  accu- 
f^ly  :  *  Post  recitata  scripta  exouftaturia  quibus  absentiam  suam  quidam 
tutati  sunt,  sevocavit  in  partem  Ugatus  episcopos,  habuitque  cum  eis  area- 
iiUQi  ooDsilii  8ui  ;  post  mox  abbates,  postremo  archidiaconi  convocati.  .  .  ' 
Hist.  Nov.  iii  §  43.        . 

'  *  Anno  xvi<*.  Teobaldus  Cantuariensis  arcbiepiscopus  et  apostoUcae  sedis 
^C^toa  tenuit  coDciliam  generale  apud  Londoniam  in  media  Quadragesima, 
obi  rsx  Stephaous  et  filins  suus  Eustachius  et  Angliae  proceresinterfuerunt, 
'^^^QiDaue  illud  oonciiium  uovis  appellationibus  infrenduit.'  Hen.  Hunt, 
fol  lai  >       -^ 
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historians  give  no.  ijimpRA  of  q,  fl^^my  t^f  g^yo|»nyppiif  ^^^  tin 
documentary  evidences  of  the  Norman  period  are  by  no  meaia 
abundant.  It  would  be  rash  to  affirm  that  the  supreme  oourll 
of  judicature  and  finance  were  committees  of  the  nationil 
council,  although  the  title  of  Curia  belongs  to  both,  and  it- is  dif-j 
ficult  to  see  where  the  functions  of  the  one  end  and  those  of  thfli 
other  begin.  And  it  would  be  scarcely  lesd  rash  to  regard  the| 
two  great  tribunals,  the  Curia  Eegis  and  Exchequer,  as  roerei 
sessions  of  the  king's  household  ministers,  undertaking  the^ 
administration  of  national  business  without  reference  to  the! 
action  of  the  greater  council  of  the  kingdom.  The  historical  i 
development  of  the  system  is  obscure  in'  th«  extreme.  Tlie 
Conqueror,  as  duke  of  Normandy,  had  no  doubt  a  high  dburt 
of  judicature  and  a  general  assembly  of  his  barons ;  Edward  the 
Confessor  had  his  national  witenagemot,  which  likewise  exercised 
the  functions  of  judicature ;  he  also,  as  we  must  infer  from 
Domesday,  had  a  centralised  system  of  finance,  A  treasury 
with  its  staff  of  keepers  and  assessors.  How  much  of  the  new 
administrative  machinery  was  derived  directly  from  Nonnandy, 
how  much  was  English,  how  much  derived  its  existence  fronf 
the  juxtaposition  of  the  two,  we  have  to  decide  on  conjecture 
rather  than  on  evidence ;  and  the  materials  for  answering  the 
question,  which  concerns  still  wider  generalisations,  Avill  be  given 
further  on.  It  may  be  enough  here  to  note,  that  whereas  under 
William  the  Conqueror  and  William  Rufus  the  term  'Curia 
generally,  if  not  invariably,  refers  to  the  solemn  courts  held 
thrice  a  year  or  on  particular  summons,  at  which  all  tenants-in- 
chief  were  supposed  to  attend^,  from  the  reign  of  Henry  I  we 


^  This  of  course  is  not  in  exact  agreement  with  Gneist's  view.  He  hold^ 
that  only  the  great  magnates  ever  attended.  It  is  dear  however  that  on 
some  occasions  a  large  proportion  of  the  landowners  were  present  even  in  the 
Norman  reigns,  and  under  Henry  II  these  assemhlies  are  distinctly  courts 
of  feudal  tenants-in  chief,  from  the  very  first  years  of  the  reign.  It  seems 
£ftr  more  prohable  that  the  earlier  assemblies  were  constituted  on  the  same 
principle,  than  that  that  king  should  begin  his  reign  by  a  violent  innova- 
tion. Of  course,  as  a  rule,  only  the  great  barons  would  take  the  trouble  or 
(be  at  the  cost  of  attending.  It  is  of  the  greatest  importance  in  all  our 
early  history  to  remember  that  attendance  at  courts  and  councils  was  not 
regarded  as  a  privilege,  but  as  a  burden;  $u,U  and  denoict  were  alike 
onerous. 
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kave  distinct  traces  of  a  judicial  system,  a  supreme  court  of  Antral, 
jwtice,  called  the  Curia  Reffis,  presided  over  by  the  king  or  a4miuii»tra- 
puticiar,  and  containing  other  judges  also  called  justiciars,  the  tue  reimi  of 
«luef  being  occasionally  distinguished  by  the  title  of  *  summus,'    . 
'magnus,'  or  '  capitalis.'    The  same  body  also  managed  the  assess-     \ 
i»ent  and  collection  of  the  revenue,  and  for  this  purpose  had  a     j 
•eparate  and  very  elaborate  organisation,  through  the  history     ' 
of  which  the  character  of  their  judicial  work  is  chiefly  made     1 
iRtelligible ;  and  which  may  accordingly  be  stated  first.  ;     • 

The  Exchequer'  of  the  Npjaaan Jdn^  wasJhjgjjQMrt^      which  TheBx- 
^e  inrhol^ -financial  .business  of  the  country  was  transacted,  and 
«8  the  whole  administration  of  justice,  and  even  the  military 
ofg&ldsatien,  was  dependent  upon  the  fiscal  ofl&cers,  the  whole 
frameworit^-Bociety  may  be  said  to  have  passed  annually  under  • 
Its  tei]dew.     It  derived  its  name  from  the  chequered  cloth  which  | 
covered  the  table  at  which  the  accounts  were  taken ^  a  name  ' 
*i»ich  suggested  to  the  spectator  the  idea  of  a  game  at  chess  \ 
between  the  receiver  and  the  payer,  the  treasurer  and  the  sheriff.  I 
Ab  this  name  never  occurs  before  the  reign  of  Henry  I',  and  as  the 
tradition  of  the  court  preserved  the  remembrance  of  a  time  when* 
the  business  which  took  plaCS^  it  was  transacted  *ad  taleas,'  *at        ) 
^e  tallies,'  it  seems  certain  that  tbg_date  of  complete  orgsaiisation 
^Ottld^be  referred  to  this  period*.   Under^e  Anglo-Saxon  kings 
^e  may  presume  that  the  treasure  or  hord  was  under  the  manage- 


*  The  contemporaneous  authorities  on  the  Excheqaer  are  the  Pipe  Rolls, 
jnd  the  Dialogus  de  Scaccario,  a  work  on  the  subject  written  by  Richard 
bishop  of  London  the  Treasurer,  who  was  son  of  Bidiop  Nigel  the  Treasurer, 
Jjd  great-nephew  of  the  justiciar  Roger  of  Salisbury.  Tlie  great  work  of 
Madox,  the  History  qf  the  Exchtqueff  'furnishes  an  enormous  amount  of 
illoetrative  matter. 

*  Dialogus  de  Soaocario,  i.  i  :  '  Pannus  . . .  niger  yii^is  distinctus  distan- 
^us  a  se  virgis  vel  pedis  vel  palmae  extentae  spatio.' 

*  The  arguments  for  a  Norman  Exchequer  (eo  nomine)  existing  earlier 
than  the  English  are  of  no  aooount.  lliere  is  no  genuine  mention  of  it 
befiwe  the  reign  of  Henry  11.  The  supposed  mention  of  the  Exchequer 
of  Normandy  in  a  record  of  io6i  (Gneist,  Verwalt.  i.  194)  is  a  mistake. 
Bat  the  subject  will  be  noticed  further  on. 

'  As  the  roll  of  31  Henry  I  is  still  in  existence,  it  seems  quite  justifiable 
^  regard  the  Exchequer  as  a  fiilly  developed  part  of  the  Norman  regime, 
•IthoQgh  a  great  deal  of  its  political  and  constitutional  importance  belongs 
*o  the  period  of  revival  under  Heniy  II. 
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Tiie  grrowth  ment  of  a  gere/a  or  hordere^^  but  althoagli  t^e  mention  of  snd^ 
chequer.     '  an  officer  ie  not  uneommon,  there  are  no  distinct  traces  of  court! 

of  account :  the  taxes  were  collected  by  the  sherifis  and  other 
^     reeves,  and  the  treasure  was  preserved  in  the  palace :    some] 

machinery  for    account  and   guardianship   must  be   inferred. 

Under  the  Ck>nqueror  and  William  Rufus  the  word  '  fiscus '  or 

*  thesaurus '  is  commonly  used,  and  even  under  Henry  I  the 
word  *  scaccarium '  is  by  no  means  of  common  occurreBee. 

The  officers  of  the  Exchequer  are  the  great  officers  of  the 
household ;  the  justiciar  who  is  the  president,  the  chancellor, 
the  constable,  two  chamberlains,  the  marshal,  and  the  treasurer, 
with  such  other  great  and  experienced  counsellors  as  the  king 
fdirects  to  attend  for  the  public  service,  and  who  share  with  the 
lothers  the  title  of  Barons  of  the  Exchequer.  Amongst  these,  if 
Inot  identical  with  them,  are  the  justices  or  ordinary  judges  of 
jthe  Curia  Regis,  who  appear  to  be  called  indiscriminately  '  jns- 
jtitiarii '  and  '  barones  scaccarii' 

Twice  a  year,  at  Easter  and  at  llichaelmas,  full  sessions  w^e 

^  The  word  occurs  in  the  Iaws  of  Athelatan,  'Cyningea  hordera  ollithe 
ure  gerefena  ;*  not  however  as  the  name  of  a  great  officiaL  The  author  of 
the  Dialogus  says  that  there  were  in  bis  time  some  who  referred  the  insti- 
tution back  to  the  English  kings ;  he  does  not  agree  with  this,  because 
there  is  no  mention  in  Domesday -book  of  the  *  blanch-ferm.'  Mr.  Sta^eton 
however  in  the  pre£Eioe  to  the  Rolls  of  the  Norman  Exchequer  points  out 
that  the  *  blanch-ferm '  has  its  origin  in  a  state  of  things  tluU;  did  not  exist 
in  Normandy,  and  was  'consequent  upon  the  monetary  system  of  the 
Anglo-Saxons.*  The  argument  is  very  technical,  but  quite  conclusive. 
The  *ferm'  or  pecuniary  payment  made  by  the  sheri^  was  said  to  be 

*  blanched/  '  dealbatum,*  when  it  bad  been  tested  by  fire,  weighed,  and  by 
additional  payment  brought  to  t-he  standard  of  the  royal  mint  at  Win- 
chester. There  was  no  such  fixed  standard  in  Normandy,  and  as  the 
blanch-ferm  was  an  integral  part  of  the  English  system,  it  is  clear  that  it 
could  not  have  been  derived  from  the  Norman.  Although  the  blanch- 
ferm  is  not  mentioned  in  Domesday,  the  ferm  is  in  many  places  de«M?ribed  a« 
settled  in  King  Edward's  time.  This  seems  to  prove  the  existence  of 
a  central  department  of  finance  before  the  Conquest  from  which  the  pecu- 
liarities of  the  English  Exchequer  were  derived.  It  does  not  of  course 
follow  that  it  bore  the  name,  or  that  great  improvements  in  it  were  not 
effected  by  the  Norman  lawyers.  But  it  satisfactorily  disposes  of  the 
statements  of  Gneist  (Verwalt.  i.  194)  and  Btunner  (Schwurgericht,  p.  150), 
that  the  court  of  Exchequer  was  bodily  imported  from  N(»rmandy.  The 
Sicilian  Exchequer,  also  quoted  as  an  argument  of  the  Gorman  origin,  was 
very  probably  organised  by  Master  Thomas  Brown,  the  English  minister  of 
Kin^-Ro^er,  who  was,  after  hb  return  to  his  nataU  tolum,  placed  in  the 
English  Exchequer  by  Henry  II.     Dialogus,  i.^  6. 
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ieU  in  thg_4>alace  at  Westmioster,  attended-  by  all  the  barons,  Sessions  of 
wHh  their  clerks,  writers^  and  other  servants,  each  of  whom  had  dhequer. 
kis  assigned  place  and  regular  duties.    Two  chambers  were  used  V 
for  the  transaction  of  business  :  the  npperjonfl^  or  exchequer  of ^  * 
ieconnt,  was  that  in  which  the  report^  w^e  received,  and  all  the 
legal  n^otiations  carried  on  and  recorded;  and  the  lower  one, 
or  exchequer  _of  receipt,  in  which  the  money  was  paid  down, 
weighed, -rand  otherwise  tested^.     The  record  _of  the  business 
WM  pre9e]::^ed  in  three  great  rolls ;  one  kept  by  tEe  treasurer,  -"^ 
ttother  by  the  cliaiicellofpanSra  third  by  an  office]:.-iionuj;iated 
by  the  king,  who  registered  the  matters  of  legal  and  special 
Hnportance^.     The  rolls_of^the  treasurer  and  chancellor  were 
^plicatefr;  that  of  the  former  Was  called  from  its  shape  the 
great  roll  of  thePjper-and  that  of  the  latter  the  roll  of  the  i  ^ 
^^^ftftfifity.     These  documents  are  mostly  still  in  existence.     The  The  rolls  of 
Kpe  Bolls  are  complete  from  the  second  year  of  Henry  II,  and  chequer, 
^e  Chancellor's  rolls  nearly  so.     Of  the  preceding  period  only 
•M  roll,  that  of  the  thirty-first  year  of  Henry  I,  is  preserved, 
tod  tUa  with  Domesday-book  is  the^  most  valuable  store  of  in- 
^^TMktion  which  exists  for  the  administrative  history  of  the  age. 

The  financial  reports  were  made  to  the  barons  by  the  sheriffe  of  pystem  of 
the  oounties.  At  Easter  and  Michaelmas  ^  each  of  these  magistrates ; 
produced  his  own  accounts,  and  paid  in  to  the  Exchequer  such . 
to  mstalment  or  proffer  as  he  could  afford,  retaining  in  hand 
^officient  money  for  current  expenses.  In  token  of  receipt  a  tally 
was  made ;  a  long  piece  of  wood  in  which  a  number  of  notches 
were  cut,  marking  the  pounds,  shillings,  and  pence  received; 
^  stick  was  then  split  down  the  middle,  each  half  contained 
^^*ctly  the  same  number  of  notches,  and  no  alteration  could  of 
•^iirse  be  made  without  certain  detection*.  At  the  Michaelmas 
•^dit  these  tallies  were  produced,  and  the  remainder  of  the 
•ccjHuits  made  up.     If  the  sheriff  were  able  to  acquit  him- 

iHalogus,  i.  a. 

IMalogus,  i.  5,  6 ;  Select  Charters,  pp.  170,  175,  177,  181. 

^WojruB,  ii.  3 ;  Select  Charters,  ]^p.  204,  205. 
*  Madox,  Hi«t.  Exch.  p.  708.     The  fire  which  destroyed  the  old  Houses 
°*  l^arliament  in  said  to  have  originated  in  the  burning  of  the  old  £x- 
tW^\ier  taUie*. 
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self  entirely,  he  began  the  new  year  without  arrears ;  if  not, 
a  running  account  was  kept  by  the  same  primitive. method^ 
Particulars^  /  The  particulars  accounted  for  by  the  sheriffs  aflford  U9  a  complete 
(i)  The  ferio  view  of  the  financial  condition  of  the  country.  The  first  item  is 
county.  the  *  firma'  or  ferm  of  the  shire  *.  This  i9a_sort  of  xjompoRition 
for  all  the  profits  arising  to  the  king  from  his  ancieatjdaima  on 
the  land  and  from  the  judicial  proceedings  of  the  shire::moot : 
the  rent  of  detached  pieces  of  demesne  land,  the  remnants  of  the 
ancient  folkland ;  the  payments  due  from  corporate  bodies  and 
individuals  for  the  primitive  gifts,  the  offerings  made  in  kind,  or 
the  hospitality, — ihe  feorm-fultum, — which  the  kings  had  a  right 
to  exact  from  their  subjects,  and  which  were  before  the  time  of 
Domesday  generally  commuted  for  money ;  the  fines  or  a  portion 
of  the  fines  paid  in  the  ordinary  process  of  the  county  courts, 
and  other  small  miscellaneous  incidents.  These  had  been,  soon 
after  the  composition  of  Domesday,  estimated  at  a  fixed  sum, 
which  was  regarded  as  a  sort  of  rent  or  composition  at  which 
the  county  was  let  to  the  sheriff,  and  recorded  in  the  Rotulus 
Exactorius;  for  this,  imder  the  name  of  ferm,  he  answered 
annually;  if  his  receipts  were  in  excess,  he  retained.ih^  balance 
as  his  lawful  profit,  the  wages  of  hia  service;  if  the  pro- 
ceeds fell  below  the  ferm,  he  had  4o-  pay  th^  iiilference  from 
Sources  and  his  own  purse.     If  land  chargeable  with  these  sums  fell  out 

burdens  of  ,  ,  . 

the  ferm.  of  cultivation,  he  was  excused  a  proportionate  amount  under 
the  head  of  waste;  if  new  land  was  brought  under  tillage, 
he  had  to  account  for  the  profit  under^  the  title  of  increment*. 
Before  rendering  this  account,  the  sheriff  dischsrgwi-^te  king's 
debts  in  the  shire,  paid  the  royal  benefactions  to  religious 
houses,  provided  for  the  maintenance  of  gtock  on  the  crown  lands, 
the  expenses  of  public  business,  the  cost  of^  provisions ^suQplied 
to  the  court,  and  the  travelling  expenses  of  the  king  and  his 
visitors  incurred  within. his  district^     The"|*yiHenl6  liad  been 

'  The  farm,  ferm,  or  firma,  the  rent  or  composition  for  the  ancient  feorm* 
fultum,  or  provision  payable  in  kind  to  the  Anglo-Saxon  kings.  The  history 
of  the  word  in  its  French  form  would  be  interesting.  The  use  of  the  word 
for  a  pecuniary  payment  is  traced  long  before  the  Norman  Conquest. 
Stapleton,  i.  p.  ziv.     On  the  Botulus  Exactorius,  see  Dialpgus,  i.  c.  18. 

*  Madox,  pp.  225,  226.         '  Dialogus,  ii.  6 ;  Select  Charters,  pp.  «12, 213. 
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long  made  in  kind,  and  even  in  the  reign  of  Henry  II  old  men  Sherirs 
remembered  the  com  and  cattle  brought  up  to  the  court  as  the 
tribute  of  various  shires* ;  horses,  hounds,  and  hawks  were  still  > 
received  at  a  settled  valuation,  in  payment  of  debt  or  fine*.        ^ 

The  next  item  in  point  of  importance  is  the  Danegeld,_autax  (j)  The 
which  had  assumed  in  N^^rmaii.times  the  character,  of  ordinary 
reTenue»,and  wbich,Jike  the  ferm,  was  compounded  for  by  the 
sheriff  at  a  fixed  sum.     This  tiax  had  been  increased-heayily  by 
William  the  Conqueror;  in  a.d.  1084  it  had  been  trebled^;  six 
shillings  were  exacted  from^"^ch  hide  of  laiid,  instead  of  two, 
the  usual  sum  raised  under  the  Anglo-Saxon  kings.     It  may  be 
reasonably  inferred  that  the  fixing  of  the  sum  of  the  Danegeld 
for  each  county  was  one  of  the  results  of  the  Domesday  Survey; 
and  it  must  not  be  understood  that  the  sums  accounted  for 
under  this  head  afford  any  clue  to  the  extent  of  land  in  culti- 
vation.    Monasteries  possessed  in  many  cases  immunity  from  Bxemptiona 
Danegeld  f  in  other  cases  they  had  special  commutations ;  a  positions, 
large  extent  of .  land  frequently  *  defendit  se,'  that  is,  was  held 
responsible  for,  or  rated  as,  one  hide  ;  and  all  persons  employed 
in  the  king's  service  were   excepted  from   the   impost.     The 
Danegeld  was  a  very  unpopular  tax,  probably  because  it  was//'ji 
the  plea  on  which  the  sheriffs  made  their  greatest  profit ;  and' 
it  was  accordingly  made  a  point  among  the  concessions  won 
from  Stephen  at  the  beginning  of  his  reign.     It  was  abolished 
by  Henry  II,  who  howevertaxed  jbe.  land  in  nmch  fhe  same 
wayjjnder-other-iMunesj  and  was  in  very  nearly  the  same  form 
reproduced   under  the  title  of  carutage  by  the   ministers  of 
Richard  I.     With  the  Danegeld  may  be  noticed  another  impost 
which  fell  in  the  time  of  Henry  I  on  the  towns  chiefly,  and 

*  I^aloguB,  i.  7;  Select  Charters,  p.  185. 

*  e.  g.  Ivo  de  Heriz  pays  five  deztrarii,  destriers  or  war-horses,  that  lie 
may  have  certain  hinds  at  fee-farm ;  Pif;e  Roll  31  Henry  I,  p.  7  :  Reginald 
de  Muscana  pays  oj\e  fugator,  or  courbing-dog.  for  the  like  privilege  ;  ibid. 
55 :  WilUam  de  Merlai,  a  palfrey ;  p.  36 :  Outi  de  Lincoln,  a  hundred 
'Norrisc'  hawks  and  a  hundred  gerfalcons;  p.  ill.  The  fugator  seems  to 
have  been  worth  twenty  shillings;  p.  35  ;  a  hawk  40*.  (p.  47);  a  destrier 
from  40*.  to  £30;  pp.  II,  85.  In  Domesday,  the  count  of  Meulan 
(MeQent)  receives  a  large  payment  in  honey  as  one  of  the  dues  of  the 
coonty.  Abundant  illustrations  of  this  may  be  found  both  in  Domesday 
and  in  the  Pipe  Rolls.  '  Chron.  »Sax.  aj).  1083. 
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TheauxOkm  which,  althoQcrh  it  bone^e ^feudal  name  of  auxiluim^  or  aid,  i 
answers  to  the  lateif  tallageJ  was  probably  the  tax  which 
sented  in  the  case  df-the^^towns  the  same  demand  as  in 
country  was  met  by  the  Dto^cld.     It  seems,  like  the  Dane- 
-'    "■ ^^.^^d,  to  have  been  a  fixed  sum  paysible  annually. 

(3)  Proceeds      A  third  head  of  ordinary  or  ancient  national  revenue  com- 

of  the  pleas         . 

of  the  crown,  prised  the  proceeds  of  the  pleas  of  the  crown;  the  fin^ 
other  profits  arising  frpm-thfiLtrial  of  offjei 
severed  from  the  ordinary  operation~~or  the  shire  and  hondrod, 
and  which,  although  tried  before  the  sheriff  in  his  character  ai 
justice,  were,  so  far  as  the  fines  were  concerned,  made  to  contribute 
directly  to  the  income  of  the  king^  Of  these  the  most  important 
is  the  nmrdrum,  the  fine  payable,  as  has  been  already  stated, 
by  the  hundred  in  which  a  murder  has  taken  place  in  case  of  its 
filing  to  prove  the  slain  man  to  be  an  Englishman.  The  com- 
mixture of  the  populations  had  so  far  proceeded  in  the  time  of 
Henry  II  that  it  was  impossibly  to  decide  the  question  of  nation- 
ality, and  all  murders  were  punished  alike'.  With  these  may 
be^  mentioned  a  wide  class  of  amercements,  some  of  which  have 
their  origin  in  Anglo-Saxon  and  some  in  feudal  customs;  of  the 
former  are  fines  for  non-appearance  in  the  hundred  and  shire 
courts,  and  of  the  latter  penalties  for  breach  of  forest  law. 

(4)  Feudal         Under  the  head  of  feudal  income*  come  all  the  items  arising 
income. 

^  In  the  Pipe  Boll  of  31  Henry.  1,  the  auxilium  bnrgi  or  dvitatm  b  in 
every  case  a  round  smn,  varying  from  £^,  the  auxilium  of  Winchcomb,  to 
£i30,  the  auxilium  of  London.  Besides  these  auxUia  burgorum  there  are 
some  small  payments  in  Wilts  and  Berks  called  auxilijim  comiitUtu^  and  in 
Surrey,  Essex,  and  Devon,  auanlium  milUum.  If  these  are  not  arrean  from 
a  previous  year,  in  which  there  may  have  been  some  gen^id  impost  of  the 
sort,  they  must  be  r^^rded  as  special  payments  belonging  to  those  counties. 
An  auanlium  de  militibus  is  mentioned  in  the  Liber  Niger,  i.  56,  where  it 
is  said  that  when  the  king  takes  an  auxilium  of  200.,  the  knights  of  William 
of  Avranches,  \n  Kent,  pay  only  128.;  if  he  takes  a  mark,  they  pay  8a. : 
this  seems  however  to  be  a  scutage.  The  avxUiwn  riceeomitis  was  a 
different  payment,  made  to  the  sheriff  for  his  servicos.  These  auxilia  mnst 
be  distinguished  from  the  three  feudal  aids. 

*  Above,  p.  187. 

'  Dialogus,  i.  10  ;  Select  Charters,  p.  193.  The  payments  on  this  head 
are  very  various,  even  in  the  same  hundred ;  see  tae  BoU  of  31  Henry  I« 
pp.  8,  9,  &c. 

*  The  five  marks  of  feudal  tenure,  (1)  hereditaiy  suooeauon,  (2)  reli^ 
(3)  wardship  and  marriace,  (4)  aids,  and  (5)  escheats,  all  receive  abondant 
illustration  from  the  Boll  of  3 1  Henry  I. 
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bm  the   transfer    of  lands,   rolicfe,-  gaarjianship,   marriage,  Sherirs 
•cheat,  and  other  incidents ;  the  sale  of  public  offices  included,  feudal 
riiis  wag  of  cooxge-^  large  and  comparatively  pejoiUMa^gt  source 


if  revenue.     The  arbitrary  sums  extetedUnHer  the  name  oi  reliefs 

ly  William  Rufus  were  one  of  the  grievances  which  Henry  I 

D  his  coronation    charter  undertook  to  redress.     We  are  not 

i)Ie  to  discover  how  this  promise  was  fulfilled,  for  although  in 

he  reign  of  Henry  11  a  regular  arrangement  appears  to  be  in 

wee  by  which  the  relief  of  the  knight's  fee  was  five  pounds,  and  Reliefc. 

hat  of  the  barony  one  himdred,  the  corresponding  payments  in 

OS  grandfather's  reign  are  not  to  be  brought  under  so  simple 

\  principle'.     It   is  however  probable   that  a  record  of  the 

fomber  (^  knights'  fees  in  England  had*  been  made  before  the 

leath  of  Henry  I,  and  that  it  was  the  basis  of  the  computation 

dopted  by  his  grandson.     Before  this  was  done,  the  valuation, 

rherp  the  payment  was  not  altogether  arbitrary, '  must  have 

een  made  according  to  the  record  of  the  hidage  preserved  in 

)omesday.     And  it  may  be  obscKfed,  that  if hilst  Henry  I  took, 

B  an  aid  for  the  marriage  of  his  daughter,  three  shillings  on  Aide. 

»ch  hide^  Henry  II,  on  alike  occasion,  took  one  mark  on  the 

eight's    fee'.       Whatever  was   the   basis   of  rating,   all    the 

eudal  incidents   would  be  accounted   for   in  the   same  way. 

lenry  I  may  have  taken  an  aid  on  the  occasion  of  his  son's 

iiighdiood,  as  he  did  on  his  daughter's  marriage,  but  of  this 

here  is  no  record.     The  Pipe  Roll  ol  the  thirty -first  year  of  his  Miscella- 
neous in- 
eign  contains  several  notices  of  sums  paid  for  permission  to  cidents. 

etermine  suits  connected  with  land,  by  covenant  or  by  trial  by 

atile  fToFTfeive  to  msxTf^  to  avoid  answering  the  claim  of 

Dother  daimant,  for  cancelling  agreements  of  exchange,  and  for 

ther  liberties  which  betray  the  existence  of  a  good  deal  of  legal 

ppression. 

The  forest  law,  which,  heavy  as  it  was  under  William  the 

*  Madox,  Hirt.  Ezch.  p.  2 16  sq. :  e.  g.  under  Henry  II  Hugh  de  Chaucumb 
^ys  £30  for  a  relief  for  six  knights'  fees.  But  the  sums  continue  to  vary 
ocaaionaDy  until  settled  by  Magna  Carta,  which  refers  to  the  83r8tem 
Mentioned  above,  as  the  cmtiqmi/m  relevium :  and  tlie  Dialogus  describes  the 
sHef  of  a  baron  as  matter  of  special  arrangement  with  the  king :  lib.  ii.  c.  lo. 

*  Hen.  Hunt.  foL  217.  »  Madox,  Hist.  Exch.  p.  398. 
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Conqueror,  seems  to  have  reached  the  -  oxtrome-of->geyerity  an^ 
cruelty  under  Henry  I,  was  also  made  a  source  of  revenue. 
The  fines  exacted  by  the  justices  under  this  system  form  a  con- 
siderable item  in  the  accounts. 

Among  the  great  offices  of  the  household  which  appear  firom 
the  Pipe  Roll  to  have  been  saleable  are  those  of  dapifer,  marBhal, 
and  chancellor.  The  last-mentioued  officer  in  a.d.  1130  owes 
£3006  13^.  ^d,  for  the  great  seal^ ;  the  office  of  treasurer  was 
bought  by  Bishop  Nigel  for  his  son  for  £400'.  Inferior  plaow 
in  the  legal  staff  are  abo  sold.  In  Norfolk,  Benjamin  pays 
£4  5«.  to  be  allowed  to  keep  thfi  pleas  of  the  crown';  in 
Northumberland,  Uhtred  son  of  Waltheof  makes  a  payment 
for  the  grant  of  sac  and  soc,  and  a  similar  transaction  is  re- 
corded in  Suffolk*;  John  the  Marshal  pays  forty  marks  for  ai 
mastership  in  the  Curia  Regis,  Humfrey  Bohun  four  hundred 
marks  to  be  dapifer  regis*;  Richard  Fitz-Alured  pays  fifteen 
marks  that  he  may  sit  with  Ralph  Basset  on  the  king's  pleas 
in  Buckinghamshire*.  At  the  same  time  the  officers  of  the 
ancient  courts  are  found  purchasing  relief  from  their  respon- 
sibilities;  the  judicea  and  juralores  of  Yorkshire  pay  £100 
that  they  may  be  judges  and  jurors  no  longer,  anxious  no 
doubt  to  avoid  the  heavy  fines  exacted  from  them  either  for 
non-attendance  or  for  other  neglect  of  duty!. 

The  sum  accounted  for  in  the  single  Pipe  Roll  of  the  reign 
of  Henry  I,  including  all  the  debts  and  other  gBo&  receipt^ 
is  not  less  than  ;'£6^;ooo^r  the^  year.  The  exhaustive  and 
orderly  character  or  the  roll  is  in  marked  contrast  jcith  the 
very  scanty  details  of  the  similar  accounts  at  the  b^inning  of 
Henry  II's  reign,  when  the  whole  sum  accounted  fin-  is  not 
more  than  £22,000  :  and  this  fully  confirms  the  statem^its  of 
the  historians  and  of  the  writer  of  the  Dialogus  de  Scacctfio, 
as  to  the  rainous  state  into  which  the  machinery  of  govern* 
ment  had  fallen  under  Stephen. 

But   it    is    not   only   in    the    department    of  finance  dmt 

*  Roll  31  Henry  I.  p.  140.  «  Hist.  Eliona.,  Ang.  Sac  L  617. 
'  Roll  31  Henry  I,  p.  91.  •  IWd.  pp.  36,  98, 

*  Ibid.  p.  18.    Adam  de  Port  pays  £9  to  be  dapifer.     Ibid. 

*  Ibid.  p.  loi.  T  IKd.  p.  34- 
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tlus  most  important   record  Ulnstrates  constitutional  history,  System  of 

BBUjUmUfHt 

kod  we  must  refier  to  it  again  in  examining  the  framework 
d  the  Norman  judicature.     Before  doing  this  it  will  be  ne- 
cessary to  recur  to  the  Domesday  Survey,  which  was  not  only 
khe  general  record  of  the  royal  revenue,  but  the  rate-book  of 
nlaati9P.-~of  all  the-  IcMid^in^^ia  .^mgdoni.     The  formation  of  • 
this  record  afiorded  a  precedent  for  a  rating  system  which  was  \ 
of  no  small  importance  in  its  bearing  on  later  history :  and . 
it  is  not  a  little  singular  that  a  measure  taken  by  the  Con- , 
qoeror,  in  order  to  fix  and  make  available  to  the  utmost  his 
kold  upon  the  country,  should  foe  the^rst  step  in  a  continuous 
process  by  ^v^hich  the  nation  arrived  ulthnately  at  iJie  power,    ^ 
of  taxSg  itself  and  thus  controlling  the  whole  framework  of. 
Ihe  constitution^  jtfid  the  iKhol^-^^eli^  of  government. 

Hie  l^mesday  Survey  was  taken  by  officers  appointed  by  The  Domes- 
the  king,  who  visited  the  several  counties,  and  called  before 
tiiem  all  those  persons  of  whom  in  ordinary  times  the  county 
court  was  composed.     Tradition  recorded  that,  when  the  Con- 
i^ueror  wished  to  confirm  the  national  laws,  in  order  to  obtain 
s  troe  report  of  those  laws  he  summoned  to  his  court  twelve 
dected  representatives  of  each  ^hire  to  declare  upon  oath  the 
ncient  lawful  customs  ^     A  similar  plan  was  now  adopted. 
The  king^s  barons  exacted  an  oath  from  the  sheriff  and  all|hkenb|r 
the  barons  and  Norman  landholders  of  the  shire ;  every  hundreds 
appeared  also  by  sworn  representatives,  and  from  each  township 
the  priest,  the  reeve,  and  six  villeins  or  ceorls^     On  the  de- 

*  Hoveden,  ii.  418;  Select  Charters,  p.  78. 

'  '  Hie  subecribitur  inquisitio  terrarum,  quo  modo  barones  regis  in- 
fuinuit,  videlicet  per  saciamentum  vicecomitis  scirae  et  omniom  baronum 
et  eorom  Frandgenarum,  et  totius  centuriatus,  presbyteri,  praepositi, 
n.  yiUanonim  uniuscujuaqiie  villee.  Deihde  quomodo  vocatur  mansio ;  quia 
tenuit  earn  tempore  regis  Eadwardi,  quia  modo  tenet,  quot  hidae,  quot 
carrocatae  in  dominio,  qnot  hominum;  quot  rillani,  qnot  cotarii,  quot 
ttrvi ;  quot  liberi  homines,  quot  sochemanni ;  quantum  silTae,  quantum 
prati,  quot  pascuorum,  quot  molendina,  qnot  piscinae;  quantum  est  ad- 
ditum  vel  aolatum ;  quantum  valebat  totum  simul,  et  quantum  modo ; 
quantum  ibi  quisque  liber  homo  vel  sochemannus  habuit  vel  habet.  Hoc 
totmn  tripliciter,  scilicet  tempore  regis  Aedwardi  et  quando  rex  Willelmus 
dedit,  et  quomodo  sit  modo ;  et  si  potest  plus  haberi  quam  habeatur.'  Ely 
Boroesday,  Dom.  tii.  497.  Henry  of  Huntingdon  gives  the  commissioners 
the  title  of  justitiarii;  foL  aia. 

C  C 
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Sf  ^m*"  P^^^^  ^^  verdict  of  ishese  jurors  wag  drawn  up  the  repoti 
of  the  name  of  each  manor  or  township,  and  its  present  aM 
late  holder;  its  extent  in  hides,  the  number  of  ploughs  foi 
which  it  furnished  work ;  the  number  of  homagers,  ceorls  oj 
villeins,  cotters,  and  serfs ;  how  many  freemen,  how  many  soke 
men ;  the  extent  of  wood,  meadow,  and  pasture ;  the  numbei 
of  mills  and  fisheries ;  j  t}ie  increase  and  decrease  since  Rin| 
Edward's   time);    pe  several  and   collective  values  of  everj 

(holding.     Bythis  report  an  exhaustive  roister  "of  the  land  ao<j 
its  capabiliti^  was  formed,  which  was  never  entirely  superseded ; 
for  although  the  feudal  taxation  was,  within  a  century  alter, 
^^P«™Mi^«|based  on  the  knight's  fee  instead  of  the  hide,  muc^  of  tlw 
general  taxation  continued  to  be  assessed  on  th^  hide,  and  tb« 
number  of  hides  ^iHiich  the  knight's  fee.  contained  being  knowuj 
the  number  of  knights'  fees  in  any  particular  holding  could  be 
easily  discovered.  Banulf  Flambard,  as  Ordericus  Vitalis  informs 
us,  attempted  to  reduce  the  number  of  acres  confined  in  the  hide 
firom  the  EfigHsh  to«the  Norman  co^iputation,  and  if  he  had  sue* 
**     ceeded  the  measure  would  liave  compelled  a  new  assessment^  \ 
but  as  Domesday  continued  to  be  the  ultimatej|i|thoidt|L-£ME~ih€ 
rating  of  the  country,  the  attempt,  if  it  were  ever  niade,  must  be 
understood  to  have  failed.     But  the  changes  in  the  ownership 
of  land,  the  formation  of  new  forests,  and  bringing  of  old  wastes 
into  cultivation,  must  have  made  it  difScult  to  secure  a  &ir 
Circuits Q^    apportionment  of  the  taxation;  and  this  compelled  on  the  part 
of  the  Ex-     ,6f  the  Exchequer  proceedings  which  we  find  in  close  connexion 
adjust  the     with  the  provincial  administration  of  justice.     It  is  unnecessary 
here  to  anticipate  in  detail  what'  must  be  repeated  under  the 
\  head  of  judicature:  it  is  enough  to  remark  that,  as  early  as  the 
'  reign  of  William  Rufus,  questions  of  assessment  were  referred 
by  the  crown  to  the  report  of  the  county  court,  and  that  in  the 
reign  of  Henry  I  the  assessment  and  levying  of  taxation  seems 
to  have  formed  one  portion  of  the  duty  6f  the  justices,  who, 
with  the  functions  if  not  with  the  name  of  itinerant  judges, 
transacted  the  local  business  of  the  Exchequer  in  each  shire  \ 
127.  So  intimate  is  the  conne^on  of  judicature  with  finance 
*  See  above,  pp.  298,  30a,  348.  *  See  below,  p.  390. 
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ttnder  the  Norman  kings,  that  we  scarcely  need  the  comments  Boyaiiu^stice 
of  the  historians  to  guide  us  to  the  conclusion,  that  it  was  wuroe  of 
mainly  for  the  sake  o.f.thfi_profit8  that  j^ice  was  admini^ered  '^T®"'*^ 
*t.«JL^Such  nd  doubt  was  the  principle  upon  which  Eanulf  \\ 
FlamBard  and  his  master  acted.     A  deeper  and  more  states-  j  | 
manlike    view    probably  influenced   Henry  I   and    his    great 
lainister — ^the  belief  that  a  nation  in  which  justice  is  done  is 
ta&r  and   more   contented^  and  presents  therefore  an  easier 
ind  ricb^  body  to  be  taxed.    But  there  is  no  reason  to  suppose 
that  Henry  acted  on  any  higher  motive :  the  value  of  justice 
^>ended  in  his  eyes  very  much  on  the  amount  of  treasure 
«rith  which  it  supplied  him ;  and  accordingly  there  is  not  a 
ringle  fiscal  or  judicial  measure  of  his  reign  by  which  light 
'thrown  both  on  the  Curia  Regis  and  on  the  Exchequer. 
Phe^Chmaltpgiflj^e  supreme  tribunal  of  judicature,  of  which  The  Curia 
Exchequer  was  the  fiiancial  departinfent  Or  session,  was,  juStod 
w  has  been  stated  already,  the  court  of  the  king  sitting  to 
•dminister  justice  with  the  advice  of  his  counsellors  * ;  those 
wimsellors  being,  in  the  widest  acceptation,  the  whole  body  of    ** 
tenants-in-chief,  but  in  the  more  limited  usage,  the  great  officers 
of  the  household  and  specially  appointed  judges.*   The  great  The  three 
g&thermgs  of  the  national   council  may  be  regarded  as  fiill  ooiiri». 
•easions  of  the  Curia  Regis,  or  the  Curia  Regis  as  a  perpetual 
committee  of  the  national  councU,  but  there  is  no  evidence 
to  prove  that  the  supreme  judicature  so  originated.     In  the 
more  general  meetings,  as  at  the  tl^'ee  annual  placita,  the  king 
^^ore  his  crown,  and  consulted,  or  made  a  show  of  consulting,  his 
^^^ssals  on  all  matters  of  state.    The  courts  in  the  king^s  absence 
^CTe  presided  over  by  the  chief  or  great  justiciar,  acting  *  ex 
praecepto  rqps*  dr"*vice  sua;'  *in  meo  loco,'  as  the  Conqueror 
expressed  it*.     The  other  persons  who  bear  the  title  of  justiciar, 

*  That  WiBiam  the  Conqueror  heard  causes  in  panon  we  know  from 
lAnfr«nc*8  words  in  a  letter  (Ep.  19),  addressed  to  Herfast  bisho]^  of 
l^>^roham  :  *  Rex . . .  praecepit  ut  querimonia  de  deriois  abbatis  Balduini . . . 
Bopita  remaneret,  quo  ad  usque  ipeemet  ipeam  causam  audiret  vel  a  me . .  • 
*°diri  praeciperet/  Down  to  uie  reign  of  John  the  kings  occasionally 
administered  justice  in  person ;  Henry  11  yery  frequently. 

'  Oneist's  conclusions  on  the  character  of  the  supreme  judicature  of  the 
Konnan  reigne  are  as  follows : — ^Under  the  name  of  the  Ouria  Regis  ia 

0  C  2 
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Justices  of  ^  the  ordinary  members,  as  they  may  be  called,  of  the  court,  were 

Nihe  i^ame  as  those  of  the  Exchequer ;   the  same  persoiug  who 

acted  as  barons  in  the  laCT^  acted  as  justices  in  the  forj^; 

the  fines  paid  or  remitted  in.  the  Curia  were  recorded  in  the 

I  Exchequer^  and  the  writ  that  was  issued  in  the  one  chamber 

was  treated  by  the  other  as  being,  what  it  was  truly,  its  own 

Place  of  the  act.     The  ^eat  officers  of  the_h9n^hold  s^em  to  have  acted 

the  house-  I  in  the  business  of  tbe  Curia  Regigi»  simply  JxpffSYftTliyjnBtices ; 

we  have  no  record  that  apportions  to  them  the  definite  seats 

tor  functions  which  they  held  in  the  Exchequer;  accordingly 

when  we  find  the  chancellor  or  chamberlain  sitting  in  judgment, 

we  are  not  to  suppose  that  the  cause  on  which  he  decides  is 

.one  belonging  specially  to  the  chancery  or  the  chamber;  he  b 

'  simply  *  member  o£  the.  kiiig's  judicial  court. 

^iuSSS*'      The  number   of  persons  who  filled  the  office  of  justice  or 

small.  baron  of  the  Exchequer  during  the  Norman  reigns  was  not  veiy 

large,  nor  are  the  relations  of  the  members  of  the  court  to  (Ete 

another  very  well  defined;    it  is  even  possible  that  a  dose 

examination  of  existing  records- would  show  that  all  the  officets 

who  discharged  judicial  fimctions  were  members,  under  some 

other  title,  of  the  king's  household.     Roger  of  SaHsbury  bore 

the  name  of  'justitiarius'  from  the  year  1107  ^  ^^  death; 

but  there  are  several  other  justices  \  mentioned  both  in  records 


to  be  tmdentood  the  personal  jadioature  of  the  king :  ^e  Curia 
does  not  oonsist  of  the  entire  community  of  tenants-in-chiel^  for  as  jt/t 
they  formed  no  distinct  body  or  corporation  ;  nor  of  a  definite  noraber 
of  great  Tassals,  for  there  was  as  yet  no  legal  line  drawn  between  great 
yaraals  and  small ;  nor  of  a  definite  number  of  great  officials,  for  the  great 
officials  were  not  so  constituted  as  to  form  a  court  of  peers :  the  justice 
of  the  Curia,  which  was  not  administered  by  the  king  himself  was  ad* 
ministered  by  special  commissions,  not  by  a  standing  body  of  judges,  or 
by  the  barons  of  the  Exchequer.  Yerwiut.  i.  132,  241-343.  l^is  is  ta 
extreme  view,  and  in  harmony  with  the  general  idea  held  by  ths  great 

C*Bt  of  the  absolute  despotism  of  the  Norman  sovereigns.  On  the  othar 
d,  it  cannot  be  denied  that  the  general  tendency  of  English  writes 
has  been  to  ascribe  to  the  legal  institutions  of  the  period  grettter  solidity 
and  definiteness  than  they  can  be  proved  to  have  possesKd.  The  view 
which  I  have  tried  to  indicate  in  the  text  and  in  the  Select  Charters, 
regarding  the  period  as  one  of  transition,  in  which  routine  was  gradually 
becoming  a  check  on  despotic  authority,  will  probably  not  commend  itself 
to  the  maintainors  of  either  view. 

^  Besides  the  question  of  the  chief  justiciarship,  treated  above,  the  title 
of  justitia,  or  justitlarius,  has  obscurities  of  its  own.    (i)  J%  m  ohca  used 
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and  bj  the  historians,  whose  position  seems  to  be  scarcely  justices 
inferior  to  his  ^  Ralph  Basset  appears  early  in  the  reign  of  Henry  i. 
Henry  I  as  a  very  influential  judge ' ;  his  son  Richard  is  called 
by  Ordericus  Vitalis  and  Henry  of  Huntingdon  ^capitalis 
justitiarius  *'  even  during  the  life  of  Bishop  Roger;  and  Geoffrey 
de  Clinton,  who  was  the  king's  chamberlain  or  treasurer,  held 
pleas  in  A.D.  t  130  over  all  England  *.  The  Pipe  Roll  of  that  year 
fumbbes  us  with  the  names  of  other  justices :  pleas  were  held 
not  only  by  the  two  Bassets  and  Geoffrey  de  Clinton,  but  by 
William  of  Albini  the  Butler,  Eustace  Fitz-John  and  Walter 
Espec,  Miles  of  Gloucester  the  Constable  Pain  Fitz-John,  Robert 
Anmdel,  and  Walkelin  Visdeloup  *.  Other  names  may  perhaps 
be  found  in  the  ebarters  of  Henry  I  and  Stephen.  The  capUalia 
j^tia  however  tseema  to  be  the  only  one  of  the  body  to  whom 
a  determinate  position  as  the  king^s  representative  is  assigned 
IB  formal  documents  •. 

The  Curia  Regis^  in  this  aspects, arftn  thg  inaoliiwfi'y  (ihinii^li  Oharacterof 
wbicLihe  judicial_power  of  the  crown  was  exerQififid,ijft...that  Begja. 

in  a  very  general  way,  in  the  salutations  prefixed  to  charters,  *  comitibira 
t%  btronlbus  et  jostitiariU  et  vicecomitibus ;'  in  which  it  seems  to  include, 
u  it  did  in  France,  all  landowners  who  possess  courts  of  their  own,  or 
u«  qnaltfied  to  act  as  judices  in  the  shire-moot  See  Henrv  I's  charter  to 
Lcnidon,  Stephen's  charter,  and  the  Leges  Henrici  I,  §  29 ;  Select  Charters, 
[>p.  loa,  103,  113.  (a)  It  belongrs  to  the  sherifis,  who  are  called  bj  John 
}f  SaUibnry  (Polycr.  v.  15)  jnstiHae  errantea,  and  to  whom  the  name 
mtiiia  in  the  so-called  Laws  of  Edward  the  Confessor  seems  to  belong.  It 
3  probable  that  whilst  the  sberifi^,  in  his  character*of  sheriff,  was  competent 
lo  direct  the  customary  business  of  the  court,  it  was  in  that  of  jutHHa 
hiihe  transacted  speoal  business  under  the  king's  writ.  Bracton,  154. 
3)  It  is  specially  given  to  officers  of  the  king's  court,  e.  g.  to  Miles  of 
^loaoester,  •  <  baroni  et  justitiario  meo '  (Charter  of  Stephen,  Madox, 
>•  135) ;  in  which  sense  it  seems  to  prove  that  hi^  position  was  one  of 
ndiciid  aathority  as  well  as  ministerial.  (4)  To  the  chief  justice.  Henry  of 
SuDtingdon  gives  the  name  to  the  commissioners  of  the  Domesday  Survey, 
bl  {13,  who  are  called  harones  in  the  Survey  itself;  see  above,  p.  385. 

^  See  the  remarks  on  the  development  of  the  chief  justiciarship,  above, 
>.  346.  Henry  I  tells  Ansefan  that  he  has  ordered  Uie  justiciars  to  act 
)y  his  advice.    (Bpp.  Ans.  iv.*  93.) 

'  Ord.  Vit.  vt  10;  xi.  2;  Chron.  Abingdon,  ii.  170. 

*  Ori  Vit.  xiH.  26 ;  Hen.  Hunt,  de  Cont.  Mundi ;  Ang.  Sac.  il  701. 
'  See  Mon.  AngL  vi  218.    Pipe  Koll  31  Hen.  I,  pcuaim. 

*  Ibid. 

*  See  the  charts  of  Henry  I  to  the  canons  of  Trinity.  Aldgate:  'Et 
>robibeo  super  foris&cturam  meam  quod  non  ponantur  in  placitum  de 
diqoo  tenemento  nisi  coram  me  vel  capital!  justitia  meo.'    Feed.  i.  la. 
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It  inherits     wide  sphere  of  legal  business  on  which,  in  its  now  complicated 

fhnn  the       relations,  it  was  brought  to  bear.  That  business,  consisted  largelj 

^OTQ.  aM  of  causes  in  which  the  king's  interest  was  concerned,  or  whidi 

fi^the*    were  brought  up  by  way  of  appeal  when  the  powers  of  the 

°™**"*      popular  courts  had  been  exhausted  or  had  failed  to  do  justice  ^ 

In  these  particulars  it  succeeded  toth^^oyaLJfirifidlctiQi&.of  the 

Anglo-Saxon  kings.     It  was  also  a  tribunal  of  primary  resort  m 

cases  of  disputes  between  the  tenants-in-chief  of  the  crown,  a 

feudal  court  in  which  were  arranged  the  quarrels  of  the  Norman 

lords,  who  were  too  strong  to  submit  to  the  simple  justice  of 

Its  growing  the  shire  and  hundred  *.     It  was  however  more  than  this  :  the 

impoitance  ,  1.111  •  1      1  . 

as  a  resooroe  ancient  customary  process  of  the  local  courts,  with  that  strict 
maintenance  of  formalities  and  that  incapacity  for  regarding 
equitable  considerations  which  seems  inseparable  from  the  idea  of 
compurgation  and  ordeal^  was  now  becoming  antiquated.  As  a 
special  favour,  suits  were  brought  up  from  the  view  of  the  pro- 
vincial courts  to  be  decided  by  such  new  methods  as  the  wisdom 
of  the  king  and  his  counsellors  might  invent;  and  from  the 
Curia  Regis  issued  the  writs  which  directed  inquiry  and  recog- 
nition of  rights  as  to  land,  the  obligations  of  tenure,  the  legiti- 

System  of  macy  of  heirs,  and  the  enforcement  of  local  justice'.  These 
writs,  although  not  absolutely  unknown  in  England  before  the 
Conquest,  were  derived  no  doubt  in  their  Norman  form  from 


*  The  Pipe  Boll  of  Henry  I  does  not  expressly  meWon  the  jurisdiction 
t>f  the  Cuiia  Begis,  but  at  is  probable  that  most  of  the  entries  *  pro  recto 
terrae  hoae*  and  the  like  refer  to  suits  in  which  a  writ  kas  been  obtamed 
*  from  the  court.  Cases  in  the  kin^s  court  during  the  reign  of  Heniy  I 
will  be  found  in  the  Chronicle  of  Battle,  p.  51 ;  in  the  Chronicle  of  Abing- 
don, ii.  183  ;  in  the  Cartulary  of  Gloucester,  i.  236;  in  Elmham,  ed.  Hara- 
wick,  pp.  355,  362,  366, 382.  *  Bic.  de  Bullos  debet  i.  niarcam  auri  ut  jaste 
tractetur  in  curia  domini  suL*  Pipe  Boll,  p.  143.  <  Waltems  Maltravers 
reddit  computum  de  20  marcis  argenti  ut  rex  juvet  eum  versus  Paganmn 
FHitun  Johannis.*  Ibid.  p.  124.  'Burgenses  de  Gloeoestra  debent  30  marcas 
argenti  si  posnent  recuperare  pecuniam  buam  per  justitiam  regis,  quae  aUata 
fiiit  eb  in  Hiberfiia.^    Ibid.  p.  77. 

^  '  £t  si  amodo  exsurgat  placitum  de  divisione  terramm,  si  eat  inter 
barones  meos  dominioos,  tractetur  placitum  in  ctnria  mea ;  et,  si  est  inter 
vavassores  duorum  dominorum,  tractetur  in  comitatu.*  Writ  of  Henry  I ; 
Select  Charters,  p.  99.  Such  a  trial  is  described  in  a  charter  of  Henry  I 
in  the  Cartulary  of  Gloucester,  i.  236 :  and  see  the  trial  of  the  bishop  of 
Durham ;  below,  p.  440. 

'  Writs  of  these  kinds  will  be  found  In  great  numbers  in  most  monastic 
cartularies :  e.g.  Chron.  Abingdon,  ii.  92,  93,  84,  85. 


Digitized  by  VjOOQIC 


(View  of 
,  irovuicial 
ludioature. 


^'J  Itinerant  Judges.  391 

the  process  of  the  Karolingian  lawyers ;  they  were  the  expe-  Their  enigin. 
clients  by  which  the  'jus  honorarium'  of  the  king,  as  fountain 
of  justice,  was  enabled  to  remedy  the  defects  of  the  *  jus  civile/ 
the  CQstomary  proceedings  of  the  local  moots  \ 

The  Curia  Begis  had  crimipid Juns^  also,  as  Balph  Basset  Criminal 

proved  when  he  hanged  forty-four  thieves  at  Hundehoge*.  It 
was  in  f&ct  a  supreme  court  of  justice,  both  of  appeal  and,  where 
kave  was  obtained,  of  primary  recourse. 

Bat  it  was  also  a  miniafr^^  jqpfifiA^  hirffirft  wliipli   fliA  wKnT^mfli 

judicial  action  ortilC'c6untry,pjwaed  in  reviejgj    This  was  don Jnid 
partfy-byTEe'Court  of  Exchequer,  in  which»  as  we.  have  seeit,^ 
the  aherifis  annually  rendered  their  account&^but  partly  ako  by 
dire^inspectioitr    T!b^  .provincial  judicature  was  brought  into  I  ^^ 
immediate  connexion  with  the  central  judicature  by  journeys  of  | 
the  king!s  judges.     We  liave  seen  traces  of  this  arrangement  as 
early  as  the  time  of  Af^ed,  who  may  have  been  acquainted  with 
the  fystem  in  use  under  the  Frank  emperors  '.   Edgar  and  Canute 
had  themselves  made  judicial  circuits ;  the  Conqueror's  choice 
of  the  three  great  cities  of  the  south  of  England  for  his  annual 
plaoita  brought  the  sense  of  royal  justice  home  to  the  country  at 
Ui^.  But  Henry  I  went  a  step  further.   He  sent  the  officers  Q^S^^!?:**' 
th^  Exchequer  through  the  country  to  assess  the  revenue*;  and} 
during  his  reign  the  whole  kingdom  was  visited  by  justices,  officer  1 1 
of  the  Curia  Eegis,  not  perhaps  with  the  systematic  regularitrl 
enforced  by  his  grandson,  but  with  sufficient  order  to  prove  thj  b  1 
he  saw  and  satisfied  the  want  of  such  an  expedient    In  ▲.d.  1 1 30  * 
Geoffi-ey  de  Clinton,  the  chamberlain,  had  lately  visited  seventeen 
out  of  the  thirty-four  counties  of  which  the  accounts  are  preserved ; 
Ralph  Basset  had  visited  seven ;  Eichard  Basset  five ;  Eustace 
Fitx-John  and  Walter  Espec  had  held  pleas  in  the  northern 
counties ;  Miles  of  Gloucester  and  Pain  Fitz-John  in  the  west- 
midland  and  the  Welsh  March ;   William  of  Albini,  Eobert 

^  On  the  oonnezion  of  the  Norman  and  English  Brevia  with  the  Frankish 
Indiculi,  see  Brunner,  Schwuigericht,  pp.  76-84 ;  and  below,  under  the 
reign  of  Henry  II. 

'  Ghron.  Sox.  A.D.  1124.  "  See  above,  p.  183. 

*  The  great  fiscal  iter  of  Henry  I's  reign  is  mentioned  in  the  Dialogue 
de  Scaocano,  L  c.  7  :  in  it  the  ferms  of  the  counties  were  fixed. 
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Action  of  tiie  A^Tundel  and  others,  in  the  forests  and  in  the  south-western  oaun- 

justioeBm 

the  country,  ties  ^.     It  is  probahle  that  this  was  by  no  means  an  exceptioDal 
intheoounty  ^    ^  i.,^,,T^  i,/. 

pourts.  measure:  m  a.d.  1124  we  nnd  Ealph  Basset,  as  has  been  fre- 
quently mentioned,  holding  a  court  in  Leicestershire ;  Orderi(^s 
Yitalis  gives  an  account  of  a  trial  held  before  him  in  the  county 
court  of  Huntingdonshire  in  a.d.  iii5oriii6^  A  measure 
dictated  still  more  distinctly  by  this  policy  may  be  traced  in  the 

»list  of  sherifik  for  a.d.  i  i  30.  Richard  Basset  and  Aubrey  de  Yeie, 
a  judge  and  a  royal  chamberlain,  act  as  joint  sheriffs  in  no  less 
than  eleven  counties  :  Geofirey  de  Clinton,  Miles  of  Gloucesler, 
William  of  Pont  TArche  the  Treasurer,  are  also  sheriff  as  well 
,    .      as  justices  of  the  king*s  court.     That  such  a  system  was  open  to 
The  8h«r-lmuch  abuse  is  self-evident ;  these  officers  sitting  as  judges  and 
by theT^    I barons  in  the  Exchequer  actually  audited  the  accounts  which 
V  they  presented   as  sheriff  {  but  they  were  under  the  strong 
Icontrol  of  the  king  and  Bishop  Soger ;  and  although  there  were 
scandals  no  doubt,  such  as  that  for  which  Geoffrey  de  Clinton 
was  tried  in  this  very  year  ',  the  important  fieu^t  remains  that  by 
these  means  the  king  and  justiciar  kept  in  their  hands  the  vsa& 
.  of  the  entire  judicial  administration.     The  justices  whilst  em- 
/  ployed  in  provincial  work  sat  in  the  shire-moot ;  and  this  usage 
of  Henry  I,  with  the  series  of  similar  measures  initiated  by 
forms  the  link  between  the  old  and  vl^^  oi^ganisations 
itry,fby  which  that  concentration  of  local  machinery 
Lced^,^t^  of  which^tbej^epreflentative  system  ^oee. 
ment  of  the  thirteenth  jgenStfy  was  the  copcentratiop 
sreseatatiJMi  iii  aii3  with  the  national  council.    It  was 
step  in  that  direction  when  the  action  of  the  Cona 
brought  into  direct  connexion  with  that  of  the  shire- 
le  Norman  curia  met  the  Anglo-Saxon  gemot  in  the 
of  the  itinerant  justices.  ^ 

e  thus  come  to  the  constitution  of  the  shire-mooi    In 

►U  31  Hen.  I. 

To  autem  Basset  sedente  pro  tribunali,  oongregatis  etiam  pco* 
nnivereis  apud  Huntedoniam,  ut  mos  est  in  Anglia.'  Urd. 
Kalph  may  have  been  sheriff  of  Huntingdonshire  at  the  timSy 
in  attendance  on  the  queen,  and  seems  to  have  acted  on  the 
88  in  London  shortly  after.  *  See  above,  p.  371* 
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a  fonner  chapter  the  history  of  this  institution  has  heen  traced  The  county 

courts, 
ap  to  and  past  the  date  of  the  Conquest ;  and  it  has  already 

been  shown  how  in  the  inquest  which  preceded  the  Domesday 

Surrey,  as  well  as  in  the  production  of  the  record  of  Edward's 

bws^  the  means  of  gaining  information  which  it  afforded  were 

utilised.     The  existence  of  the  shire-moot  through  the  reigns  of 

the  Conqueror  ^  and  William  Ruf us  is  proved  hy  the  existence 

of  writs  addressed,  as  in  the  preceding  reigns,  to  the  sheriff  and 

other  leading  members  ^     There  is  in  existence  a  writ  directed 

by  William  Bufiis  to  the  sheriff  of  Northamptonshire  ordering 

him  to  call  together  his  shire  to  examine  into  the  rights  of  the 

monks  of  Eamsey  '.    It  appears  from  the  very  charter  by  which  ^'"^J^^jL. 

Henry  I  orders  the  restoration  of  the  ancient  courts  that  they 

bad  been  used  under  his  brother  for  the  purposes  of  extortion  \ 

and  the  same  may  be  inferred  from  the  description  of  Banulf 

Flambard  as  '  driving  all  the  gemots'  throughout  all  England. 

From  the  year  11 08  onwards  these  courts,  as  well  as  those  of 

the  hundred,  were  held  '  as  in  King  Edward's  days  and  not 

otherwise.'     The  lords  of  land  and  their  stewards  attended,  and 

from  each  township  the  reeve  and  four  men^,  and  the  parish 

'  'Bequiratur  hundredus  et  comitatus  siout  antecessorea  nostri  statue-     ^ 
ronV    L.  Will.  I;  Select  Charters,  p.  8i. 

*  'Willem  Idi^  gret  Willem  biscop  and  Swein  scirefen  and  alle  mine 
UMgnes  on  Bstsexen  freondlioe.'  Mon.  AngL  i.  301  ;  see  a  similar  writ  in 
fikvoor  of  Chertsey  Abbey,  ibid.  L  431. 

^'  'Rex  Willelmo  de  CaJiannis,  salutem.  PraAcipio  tibi  ut  fiicias  conve- 
niie  sciram  de  Hamtona  et  judicio  ejus  cognoece/  &c.  Palgrave,  Common- 
wealth, dzxix. 

*  '  Henricus  rez  Anglorum  Samsoni  episoopo  et  Ursoni  de  Abetot,  et 
omnibus  baronibus  suis  Francis  et  Anglis  de  Wireoestresira,  salutem. 
Sdatis  quod  concede  et  praecipio  ut  amodo  comitatus  mei  et  hundreda  in 
illis  locis  et  eisdem  terminis  sedeant  sicut  sederunt  in  tempore  regis  Ead- 
vardi  et  non  alitor ;  ego  eoim  quando  voluero  fisudam  ea  satis  summonere 
propter  mea  dominica  necessaria  ad  voluntatem  meam.'  Select  Charters, 
p.  99.  Compare  Leges  Henrici  J,  c.  vii.  §  i.  <  Sicut  antiqua  fuerat  insti- 
tutione  fonnatum,  salutari  regis  imperio,  vera  nuper  est  recordatione 
formatom,  generalia  comitatutmi  placita  oertis  locis  et  vicibus  et  diffinito 
tempore  per  singulas  Angliae  provincias  convenire  debere,  nee  ullis  ultra 
&tigatiombus  agitari  nisi  propria  regis  necessitas  vel  commune  regni  com- 
iDodum  saepius-adjidat.' 

*  'Intersmt  autem  episcopi,  oomites,  vicedomini,  vicarii,  centenarii, 
ildennanni,  praefeoti,  praepositi,  barones,  vavasores,  tungrevii,  et  ceteri 

tenarom  domini Si  uterque  (sc.  baro  et  dapifer)  neceasario  desit« 

praepositus  et  quatuor  de  melioribus  viUae  assint  pro  omnibus  qui  nomi- 
natim  non  eront  ad  placitum  submoniti.*    Ibid.  §§  a,  6. 
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^  priest.  The  full  court  met  twice  a  year  under  the  sheriff  or  his 
deputy,  and  was  still  competent  to  decUu:^  folk-right  in  ereiy 
suit ;  the  pleas  of  the  crown  were  recorded  in  it  for  the  view  of 
the  Curia  R^is,  whether  rqwrted  by  the  sheriflF  to  the  Ex- 
chequer or  examined  by  the  justices  in  a  provincial  visit  ^.  It 
had  a  criminal  as  well  as  a  civil  jurisdiction  as  before,  although 
the  management  of  the  pleas  of  the  crown  on  the  one  side,  and 
the  interference  by  royal  writ  on  the  other,  must  have  mate- 
rially affected  its  independence.  It  retained  however  all  its 
authority  in  matters  of  voluntary  jurisdiction,  witnessing  trans- 
fers of  land,  and  sanctioning  by  its  testimony  private  charters 
and  documents  of  all  sorts.  The  ancient  forms  were  also  in  use ; 
witness,  compurgation,  and  ordeal ;  and  the  old  theory  that  in 
these  popular  courts  the  suitors  were  judges. 

The  new  light  thrown  on  the  shire-moot,  by  the  increased 
number  of  records,  makes  it  a  little  difficult  to  know  what  par- 
ticulars of  custom,  now  for  the  first  time  discoverable,  are  new 
or  old.  The  composition  of  the  court  and  its  times  of  sesaon 
are  however  clearly  ancient.  The  custom  of  interference  of 
the  crown  by  writ,  although  not  unprecedei^ted^  is,  as  a  custom, 
new'.  The  references  to  trial  by  battle,  which  now  become 
common,  show  that  the  Normans  had  introduced  that  custom  ia 
its  legal  completeness.  But  the  most  important  novelty  is  the 
inquest  by  oath,  which  has  been  already  referred  to,  and  which 
forms  an  important  link  in  the  history  of  the  jury.  William 
the  Conqueror  directs  the  justiciars  on  one  occasion  to  assemble 
the  shire-moots  which  had  taken  part  in  a  suit  touching  the 
rights  of  Ely;  that  being  done,  there  were  to  be  chosen  a 
number  of  the  English  who  knew  the  state  of  the  disputed  lands 

^  *Agantnr  itaque  primo  debita  verae  Christianitatifl  jura;  Booondo 
regis  plactta ;  postremo  causae  smgoloraxn  dignis  satisfiu^oDibns  ezple- 
antar  et  quoscunque  scyresmct  disoordantel  inyeniet,  vel  amore  congreget 
vdl  sequestret  judicio.'    Ibid. 

'  See  above,  p.  187. 

*  For  example ;  •  Henrious  rex  Angliae  Nigello  de  OiHi  et  Willdmo  Tice- 
comiti  de  Oxeneforde  salutem.  Praecipio  voUs  ut  £Maatis  abbati  de  Abben- 
dona  plenariam  rectitndinem  de  exciusa  lua,'  &o.  Ghron.  Abingd.  ii.  ^3. 
*  H.  rex  Angliae,  W.  vicecomiti  de  Oxeneforde,  salutem.  Fac  cito  et  sine 
mora  pleuam  justitiam  Faritio/  &c.    Ibid. 
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in  die  reign  of  Edward :  these  were  to  swear  to  the  truth  of  inqnest  by 
their  depositions  ;  and  action  was  to  be  taken  accordingly^.     A 


ibular  writ  of  William  Rufus  to  the  sheriff  of  Northampton- 
shire, ahready  mentioned,  directs  a  like  proceeding  in  the  afi&iirs 
of  Bamsey ;  whilst  two  writs  of  William  the  Etheling  to  the 
sheriff  of  Kent  order,  and  direct  action  to  be  taken  upon,  the 
?erdict  or  recognition  of  the  good  men  of  that  county  in  re-* 
ference  to  the  rights  of  S.  Augustine's*. 

He  employment  of  a  number  of  sworn  thegns  to  report  on  gnestion  m 
the  character  of  accused  persons,  which  has  been  traced  to  tiie  preaent- 
lawB  of  Ethelred,  may  probably  have  continued  to  be  usual ;  and 
thus  the  growth  of  the  jury  in  criminal  matters  may  have  kept 
pace  with  its  dev^opment  in  civil  affiurs.  But  of  this  we  have 
slight  evidence,  unless  the  session  of  Hundehoge,  where  the 
^^^(08  of  Huntingdonshire  acted  with  the  king's  justiciar,  may 

*  *  W.  rex  Anglorum  Lanfranoo  arohiepiaoopo  et  Bogero  comiti  Moritooii 
H  Gaoifrido  Constantiensi  episcopo  sfthitem.  Mando  vobis  et  praecipio  ut 
'^cram  faciatb  ccMigreJari  omnes  scyras  quae  interfaerunt  plaoito  habito  de 
^^nv  eodesiae  de  Heli,  antequam  mea  conjunz  in  Normannlam  noyissiine 
^^ret;  cum  quibus  etiam  sint  de  baronibuB  meia  qui  oompetenter  adesse 
P°t«niiit»  et  praedicio  pladto  interfuerunt  et  qui  terras  ejusdem  ecclesiae 
^^^Mt  Quibus  in  unurn  congregatis  eligantur  pliures  de  illis  Anglis  qui 
Kiunt  quomodo  terrae  jaoebant  praefiettae  ecclesiae  die  qua  rex  Edwardus 
obiit,  et  quod  inde  dixerint  ibidem  jurando  testentur.'  liber  Eliensis,  i. 
'56.  Tlie  result  of  the  inquiry  is  referred  to  by  Henry  I  as  final :  *  Sicut 
tuationatum  fuit  in  tempore  patris  mei  apud  Kenetefoiti,  coram  baronibus 
patm  mei  .  .  .  et  teetimonio  plurium  syrarum/    Mon.  AngL  i.  48a. 

'  'Willelmus  fiUus  regis  Willelmo  vicecomiti  de  Ghent  oUutem.  Prae- 
Q{»o  quod  praecipias  Hamonem  filium  Vitalis  et  probis  vicinis  Santwic  quos 
Hamo  nominabit,  ut  dicant  veritatem  de  nave  abbatia  de  Sancto  Augustino, 
*^  >i  navis  ilU  perrexrt  per  mare  die  qua  rex  novissime  mare  transivit,  tunc 
pfKctpio  ut  modo  pergat  quousque  rex  in  Angliam  veniat  et  iterum  reeaisi- 
^  inde  abbas  prae£ctns.  Testibus  episcopo  Sarisb.  et  cancellario  apud 
Wodestoc*  *  W.  fiJius  regis  W.  vicecomiti  salutem.  Praedpio  quod  re- 
was  abbatem  de  Sancto  Augustino  de  nave  sua  sicut  ego  praeoepi  p^ 
B^eam  aliud  breve  et  sicut  reoognitum  fuit  per  probos  homines  comitatus, 
quod  bde  abbas  erat  saisitus  cUe  qua  rex  mare  novissime  transivit,  et  in 
^*<%  teneat,  et  hoc  sine  mora,  ne  inde  ciamorem  amplius  audiam.  Teste 
cuiceDario  apud  Windesor.'  Palgrave,  Commonwealth,  dxxix. ;  Elmham, 
^-  Hardwick,  pp.  353,  354 :  in  the  latter  place  these  acts  are  referred  to 
WQliuii  Rufus  during  Ids  fiither's  life ;  but  this  is  very  improbable.  The 
■•nw  aotbority  furnishes  another  writ  of  the  same  sort ;  p.  356 :  '  Fac  re- 
^^^pUMci  per  hondnes  hundred!  de  Middeltone  quas  oonsuetudines  Abbas  S. 
f  ^^gustini  habere  debet  in  villa  de  Newingtone.*  A  writ  of  Stephen  order- 
^Z  restitution  to  the  diuroh  of  S.  Martin,  London,  in  pursuance  of  a  like 
^^cognition, '  Sicut  recognitum  et  testifioatum  fiiit  coram  M.  vioeoomite  in 
«undredo  apud  Meldonam,'  is  printed  in  Madox,  Formulare  Angl.  p.  4°* 
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Thejmrow  ^  \)^  again  appealed  to.     But  however  this  may  be,  it  is  certain 

of  the  shire-  that  the  administration  of  justice  in  the  shire-moot  was  now 
moot.  .  •' 

vested  in  persons  who  were  bound  by  oath  to  the  fulfilment  of 

their  duties  and  to  speak  the  truths  The  Pipe  Roll  of  Henry  I 
proves  the  existence  of  large  bodies  of  judices  and  juratores. 
Whether  the  terms  are  equivalent ;  whether  they  merely  mean 
the  qualified  members  of  the  courts  from  whose  body  witnesses 
and  compurgators  must  be  chosen ;  whether  the  judices  were  a 
permanent  body  of  local  proprietors',  and  the  juratores  a  selec- 
tion of  freemen  sworn  to  declare  the  truth  in  the  particular 
case ;  whether  the  judices  may  not  have  been  the  presenters  of 
the  criminals,  and  the  juratores  the  witnesses  in  the  civil  suits, 
it  would  be  dangerous  even  to  guess.  They  appear  however  to 
be  distinguished  from  the  'minuti  homines,'  or  mean  men,  who 
were  likewise  bound  to  attend  the  shire-moot  and  hundred-moot, 
and  who  probably  did  not  possess  so  much  land  as  was  necessary 
to  qualify  a  man  for  acting  as  judge  in  a  suit  in  which  land  was 
in  question.  That  these  persons  were  very  numerous  is  certain 
from  the  very  large  fines  imposed  on  them  for  neglect  of  duty. 
In  Yorkshire  the  sheriff  accounts  for  thirty-one  marks  drawn 
from  nine  'judicatores  comitatus;'  and  for  336  marks  five 
shillings  and  sixpence  *de  minutis  judicibus  et  juratoribus  eomi- 
tatus;'  it  is  no  wonder  that  we  find  almost  immediately  after 
that  the  unfortunate  payers  have  undertaken  to  compound  for 
their  attendance :  'The  judges  and  jurors  of  Yorkshire  owe  a 

m 

*  The  promiasory  oath,  such  as  that  taken  by  the  twelve  tbegns  to  aooue 
no  one  falsely,  and  by  modem  jurymen  to  *  well  and  truly  try  and  tnie 
deliverance  make/  as  well  as  that  of  the  modem  witness,  dififers  widely 
from  the  declaratoxy  oath  of  the  ancient  popular  oourts,  which  was  confined 
to  the  affirmation  of  a  single  fact,  prescribed  by  the  judges  as  the  point  to 
be  proved,  or  to  the  confirmation  by  compurgators  of  the  oath  of  a  prin- 
cipaL  The  observance  of  the  distinction  would  have  served  to  prevent  the 
construction  of  many  improbable  theories  of  the  origin  of  juries.  The  oath 
of  the  jury-inquest  was  a  promise  to  speak  the  truth,  *  Sacramentum  qaod 
verum  dicent'  (Assize  of  Clarendon),  or  *Quod  inde  veritatem  secundum 
conscientiam  suam  manifestabunt'  (Const.  Clarendon). 

*  The  judioes  in  the  county  court  are  described  in  the  Leges  Hen*  I, 
o.  xxix. :  *Begi8  judices  sunt  barones  oomitatus,  qui  liberas  in  eis  terns 
habent  per  quos  debent  causae  singulorum  alt^ma  prosecutione  tractari, 
villani  vero  vel  cotseti  vel  ferdingi  vel  qui  sunt  yile^vel  inopes  personae 
non  sunt  inter  legum  judices  numerandi' 
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bndred  pounds  that  they  may  no  more  be  judges  or  jurors  \'  Thei 
rhe  sheriff  of  Kent  accounts  for  £17  3*.  j[d.  from  the  jurors  of  of  the 
Kent,  and  another  sum  from  Sussex;  in  Essex,  £5  da.  ^d.  is 
lised  from  the  'minuti  homines;'  in  Lincohishire,  seventy-four 
narks  and  a-half ;  in  Bedfordshire,  forty  shillings  from  the 
jnratores  et  minuti  homines;'  and  four  judges  of  the  isle  of 
ixholm  render  account  for  eight  marks  due  for  the  pleas  of 
STilliam  of  Albini  *.  It  can  scarcely  be  doubted  that  all  these 
ines  were  incurred  for  non-attendance,  and  that  they  prove 
ather  the  dislike  of  the  freeholders  to  attend  the  court  of  the 
^ce  itinerant,  or  a  serious  decline  in  the  ancient  constitution 
»f  the  county  courts.  But  this  does  not  affect  the  main  ques- 
^n,  which  is  the  continuance  of  the  custom  of  employing  jurors 
to  transact  the  judicial  work. 

The  use  made  of  the  shire-moot  for  the  purpose  of  raising  Extortion 
money  may  account  for  the  reluctance  of  the  suitors  to  attend,  the  shire- 
That  this  was  the  practice  is  clearly  shown  by  Henry's  writ  ™ 
tor  the  restoration  of  the  ancient  custom :  *  I  will  cause  those 
tonrts  to  be  summoned  when  I  will  for  my  own  sovereign 
necessities,  at  my  pleasure';'   an  important  engagement  in- 
tended to  deprive  the  sheriffs  of  their  opportunities  of  wanton 
exaction,  but  to  secure  to  the  king  the  right  of  asking  for 

,  ^  Pipe  Boll  Hen.  I,  pp.  27,  a8.  The  entry  *  Jndices  et  juratores  Ebora- 
?«cire  debent  £ioo  ut  non  amplius  sint  judices  nee  juratores,'  ibid.  p.  34, 
^  sometimes  qaoted  as  referring  to  Walter  Espec  and  Eustace  Fitz-John. 
*^  is  however  not  the  case :  it  is  the  first  entry  among  the  accounts 
accruing  from  the  county  of  York  in  consequence  of  their  visitation.  The 
exact  meaning  of  the  entry  is  uncertain:  Brunner  (Schwurgericht,  p.  355) 
tdduoes  it  as  an  illustration  of  the  attempts  made  from  the  beginning  of 
the  jury  system  to  escape  the  responsibility'.  It  appears  to  me  rather  to 
f«fer  to  the  old  system  which  was  gradually  being  replaced  by  the  jury 
aystem,  and  to  be  a  sort  of  composition  for  the  fine  inctured  by  non- 
'itendance  at  the  shire-moot  and  hundred-moot.  But  the  same  desire  to 
avoid  jury-work  appears  constantly  later  on,  when  fines  *  pro  defectu  re- 
oognitionis'  are  fir^uent.  To  the  scarcity  of  qualified  jurors  the  following 
passage  refers :  '  Si  opus  est,  licet  in  placitis  judicibus  qui  aderunt  respectare 
P^tum  ex  abundant!,  donee  senatores  absentes  interesse  possint,  vel  ipsi 
judicium  inquisierint ;  nee  jure  cogendi  sunt  ad  jurandum  quod  nesciant 
judicium  inde  ;'  i.  e.  in  cases  in  which  at  the  county  court  there  is  not  a 
■uffident  number  of  qualified  judices  informed  on  the  particular  case,  the 
^tial  may  be  respited  until  either  th^  haye  informed  themselves,  or  the 
absent  wiian  can  be  present.  Leges  Hen.  I,  c.  29. 
*  Pipe  Roll  Hen.  I,  pp.  65,  69,  118,  &c.  •  Above,  p.  393. 
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Pecimiary  or  taking  money  when  he  should  deem  it  necessary.  TTnfor- 
in  the  ihiro-  tunately  this  is  the  only  evidence  that  we  have  of  the  method 
(^  raising  money  from  the  shire-moot^;  but  it  seems  almost 
certain  that  when  the  occasion  arose,  the  counties  would  be  con- 
sulted by  the  barons  of  the  Exchequer  and  not  by  the  sheri£^ 
The  same  writ  directs  that  suits  between  the  barons  of  the 
king's  demesne  for  the  division  of  land  are  to  be  decided  in  the 
Curia  Regis ;  similar  suits  between  vassals,  *  vavassores,'  in  the 
county  court  and  by  trial  by  battle. 
The  hun-  Nearly  aU  the  general  statements  made  about  the  shire-moot 

are  true  also  of  the  hundred-moot.  This  also  is  restored  by 
Henry  I  as  it  was  in  King  Edward's  days  \  The  same  reludr 
ance  to  attend  is  proved  by  the  entry  of  penalties  on  the  Pipe 
Roll;  the  sheriff  of  Sussex  accounts  for  102  marks  'for^ 
pleas  of  Richard  Basset  from  the  minuti  homines  for  de£&ult  of 
the  hundred-moot;*  and  in  Middlesex  a  small  payment  of  the 
same  kind  is  entered  ^  The  '  Leges  Henrici  1/  as  they  are  called, 
attest  the  existence  of  the  two  courts  of  the  hundred,  the  gr^ 
one  for  view  of  frankpledge,  held  twice  a  year  under  the  sheriff, 
and  afterwards  called  the  great  court  of  the  hundred,  or  ShaifTs 
toum  and  leet* ;  and  the  lesser  court,  the  Curia  parva  Hundredi, 
held  every  three  weeks,  and  presided  over  by  the  bailiff  of  the 
himdred  ^:  in  the  latter  the  chief  business  was  probably  the 
disputes  about  small  debts,  which  long  continued  to  furnish  its 
sole  employment '. 

^  The  following  curious  writ  of  Henry  I  proves  both  the  ibrmal  AaanA 
of  an  aid  from  the  barons  of  his  court  and  the  negotiation  of  Uie  pattl- 
culars  through  the  officers  of  the  Exchequer :  '  H.  rex  Angliae,  R.  epiaoa^ 
et  Herberto  camerario  et  Hugoni  de  Boohelanda,  salatem.  Sctatk  cjisA 
olamo  quietas  v.  hidai  ablmtis  Farioii  de  Abendona  de  eleemosyna  de 
Wrtba,  de  omnibus  rebus,  et  nominatim  de  isto  auxilio  quod  barones  a&hi 
dederunt,  et  hoc  dico,  sicut  clamavi  quietas  eas  per  aliud  breve  meum  in 
omni  tempore.    Testibos/  &c.    Ghron.  Abingd.  ii.  113. 

•  Above,  p.  393. 

•  Pipe  Roll  Hen.  J^  pp.  71,  151 ;  cf.  pp.  28,  30,  56,  117,  143. 

•  LI.  Hen.  I,  c.  viii :  '  Bis  in  anno  oonveniant  in  hundietum  snom  qoi- 
cunmie  liberi  .  .  ad  dinosoendum  inter  caetera  si  decaniae  plenae  sint.' 

^  IJ.  Hen.  I,  c.  vii :  '  Hundreta  yel  wapeutagia  dnodedea  in  anno 
gregari' 

•  See  Eyton's  Shropshire,  rii.  168 ;  Viner's  Abridgment,  s.  ▼.  OasrL 
Early  notices  of  transactions  in  the  court  of  the  hundred  wiU  be 
in  Madox,  Fonuulare  Anglicanum,  p.  40. 
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(\^,  The  manorial  constitution,  which  is  the  lowest  form  of  JJ^®™^ 
jadidal  organisation,  was  by  this  time  largely  if  not  completely] 
developed.  The  manor  itself  was,  as  Ordericus  tells  us,  nothing 
more  nor  less  than  the  ancient  township,  now  held  by  a  lord 
who  possessed  certain  judicial  rights  varying  according  to  the 
tfirma  of  the  grant  by  which  he  was  infeoflPed.  Every  manor 
W  a  court4>aron,  the  ancient  gemot  of  the  township  ^,  in  which 
by-laws  were  made  and  other  local  business  transacted,  and  a 
eout-costomary  in  which  the  business  of  the  villenage  was  des- 
patched. Those  manors  whose  lords  had  under  the  Anglo-Saxon 
laws  possessed  sac  and  soc,  or  who  since  the  Conquest  had  had 
grants  in  which  those  terms  were  used,  had  also  a  court-leet,  or 
criminal  jurisdiction,  cut  out  as  it  were  from  the  criminal  juris- 
diction of  the  hundred  \  and  excusing  the  suitors  who  attended 
it  from  going  to  the  court-leet  of  the  hundred^.  If  the 
lord  bad  a  grant  of  view  of  frankpledge  also,  his  tenants  were 
released  fit)m  attendance  at  the  sherifTs  toum.  It  was  only 
the  great  baronial  jurisdictions,  which  were  almost  shires  in 
themselves,  that  fr-eed  their  suitors  from  all  attendance  at  the 
popular  courts.   These  greater  jurisdictions,  liberties,  or  honours  *, 

'  The  tanscipesmot  occtirs  in  a  charter  granted  by  Eiohard  I  to  Wenlock 
^ry :  the  king  grants  that  all  the  prior's  men,  titiies,  and  effects  shall  be 
<tut  of  all  oppressions  and  exactions,  irom  shire-moot  and  hundred-moot, 
^^  pleas  and  plaints,  from  hosteng,  portmanmot  (court  of  portreeve  in 
wrooghs),  and  tnnscipesmot.    Eyton,  Shropshire,  iii.  337. 

*  On  the  institution  of  the  court-leet,  see  Scriven  on  Copyholds ;  Gneist, 
"^f'goTemmeni,  i  89,  loi,  sq.  Although  the  documentary  history  of  these 
eonrts  belongs  to  a  later  ag^,  there  can  be  little  risk  in  tracing  the^  origin 
back  to  the  sac  and  soc  of  the  older  jurisdictions,  and  not  regarding  th^i 
J*  mere  creations  of  Norman  feudalism.  If  they  had  been  so,  there  must 
we  been  some  evidence  of  their  creation  after  the  Conquest ;  but,  so  far 
from  this  being  the  case,  the  language  in  which  they  are  mentioned  in 
J^ments  of  Uie  Norman  period  is  distinctly  borrowed  from  the  Anglo- 
Saxon.  The  history  of  the  leet-jury,  which  might  throw  some  considerable 
%ht  on  the  eariy  development  of  the  jury  principle  in  England,  is  still  a 
f^fi^deratum.  It  may  be  regarded  as  quite  certain  that  S  the  manorial 
J^u^otions  had  been  created  in  the  feudal  period,  they  would  have  taken 
^  feudal  form ;  their  courts  would  have  been  courts  of  baronies,  not  of 
nngle  manors,  ajid  their  process  would  not  have  been  identical  with  that  of 
^e  old  popular  courts,  as  for  the  most  part  it  is. 

*  See  above,  p.  398. 

*  The  honour  may  contain  several  manors  and  hold  one  court-day  lor 
^  hut  the  several  manors  retain  their  separate  organisation  under  it ;  and 
^  has  DO  independent  organisation  irre4>eotive  of  them.     '  Although  an 
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Liberties  the  growth  of  which  in  Anglo-Saxon  times  we  have  alreadj 
traced,  were  multiplied  under  the  Norman  sovereigns  *.  They 
presented  to  the  great  feudatories  the  most  favourahle  oppor- 
tunities for  extending  the  principles  of  feudal  law,  and  making 
themselves  ahsolutely  supreme  among  their  dependents.  It 
tasked  accordingly  the  energies  of  the  national  courts  to  watdi 
them  :  they  attracted  to  their  own  courts  the  poorer  freemen  of 
the  neighhourhood,  to  the  diminution  of  the  profits  of  the  hun- 
dred and  the  shire  and  to  the  impoverishment  of  the  crown; 
they  served  as  a  hasis  for  the  judicial  tyranny  of  the  petty  cas- 
tellans, which  we  have  seen  hreak  out  into  anarchy  in  the 
^  wretched  times  of  Stephen ;  and  it  was  no  small  triumph  when 
Henry  II  forced  them  to  admit  his  itinerant  justices  to  exercise 
jurisdiction  in  them  \  although  the  proceeds  of  the  assize  coa- 
tinned  no  douht  to  increase  the  income  of  the  lords.  The  legal 
records  of  Henry  Tb  reign  furnish  us  with  hut  little  information 
respecting  either  the  smaller  jurisdictions  of  the  manor  or  tiie 
greater  ones  of  the  honour  or  liberty.  There  is  however  no 
doubt  that  the  same  principles  of  legal  procedure  were  used  in 
these  as  in  the  popular  courts ;  the  juratores  and  judices  were 
there  as  well  as  in  the  shire  and  the  hundred ;  compui^gation 
and  ordeal ;  fines  for  non-attendance  ;  the  whole  accumulation 
of  ancient  custom  as  well  as  Norman  novelty.  They  were  in 
£ACt,  as  they  had  been  earlier,  public  jurisdictions  vested  in 
private  hands';  descending  hereditarily  in  connexion  with  the 

honour  ooneists  of  many  manors  and  there  is  for  all  the  manors  only  one 
court  held,  yet  are  they  quasi  several  and  distinct  courts.'  Scriven,  ii.  737; 
quoted  by  Gneist,  Verwalt.  L  164. 

'  The  jurisdicUon  of  the  hundreds  fdl  more  especiaUy  into  the  hands  of 
the  territorial  proprietors ;  so  much  so,  that  before  the  end  of  the  period, 
perhaps  in  a  majority  of  cases,  these  courts  had  become  part  of  the  fief  of 
the  lord  whose  castle  or  manor-house  was  the  stronghold  of  the  neighbour- 
hood :  and,  besides  these,  a  great  number  of  hundreds  yresre  held  by  the 
monasteries ;  e.g.  Robert  d'OiUi  had  a  grant  of  the  hundred  outside  the 
Northgate  6i  Oxford :  any  good  county  history  will  furnish  illustrations. 
In  these  cases  the  haUif  of  the  hundred  was  nominated  by  the  lord  and 
presided  in  the  courts,  except  at  the  sheriff's  toum.  In  the  case  of  an 
honour  such  as  that  of  Peverell,  the  sheriff  was  excluded  even  from  the 
toum.     Dep.  Keeper's  Report,  xvi.  app.  41. 

*  Assize  of  Clarendon,  Select  Charters,  p.  238. 

*  An  example  of  a  transaction  in  the  court  of  Bath  under  Bishop  John 
of  Tours  will  be  found  in  Madox,  Hist.  Exch.  p.  76.    The  bishop  sits  with 
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hereditary  estate,  and  only  recoverable  by  the  crown  either  by  The 
a  forcible  resumption  of  the  estate,  or  by  a  series  of  legal  enact- 
ments such  as  reduced  the  dangers  of  private  authority  by  increas- 
ing the  pressure  of  central  administration.   The  latter  process  was 
one  part  of  the  reforms  of  Henry  II,  but  the  former,  owing  to 
the  strangely  consei'vative  policy  of  the  kings,  was  very  seldom 
resorted  to.    When  a  great  barony  by  forfeiture  or  escheat  fell  Treatment 
into  the  hands  of  the  crown,  instead  of  being  incorporated  with  Honours, 
the  general  body  of  the  county  or  counties  in  which  it  lay,  it  re-  f 
tained  a  distinct  corporate  existence  and  the  whole  apparatus  of 
jurisdiction  which  it  had  possessed  before.     Under  the  title  of 
an  Honour,  it  either  continued  in  the  possession  of  the  king  and 
was  fanned  like  a  shire  *,  or  was  granted  out  again  to  another 
lord  as  a  hereditary  fief.  Whilst  it  remained  in  the  king's  hands, 
the  &ct  that  the  king  was  the  lord  of  the  Honour  did  not  raise 
the  immediate  tenants  of  the  barony  to  the  rank  of  tenants-in- 
chief,  or  entitle  the  crown  to  claim  from  them  the  rights  that  it 
claimed  from  such  tenants  *.     It  was  therefore  separable  from 
the  estates  of  the  croAvn  at  a  moment's  notice,  and  was  not  made 

his  friends  and  barons.  A  letter  is  produced  from  the  regent  William,  son 
of  Henry  I,  directing  the  delivery  of  an  estate  to  a  person  who  has  in- 
Iterited  it.  The  bishop  reads  the  letter,  and  asks  the  opinion  of  the  court. 
The  ]»ior  of  Bath  states  the  claim  of  the  convent  on  the  land  in  question. 
A  discussion  follows,  '  variis  ab  alterutro  contradictionibus :'  the  bishop 
adjourns,  that  those  members  of  the  court  who  are  '  neither  advocates  nor 
^vourers  of  either  side*  may  have  time  for  consideration.  Having  delibe- 
nited,  thf'y  return  into  court,  and  one  of  them  delivers  the  sentence : — the 
daimant  must  produce  his  title-deeds  or  witnesses  ;  if  he  can  do  neither, 
be  must  be  heard  no  more.  He  makes  no  reply ;  and  the  sentence  is 
approved  by  the  court ;  two  bishops,  three  archdeacons  with  many  clerks 
and  chaplains,  and  five  laymen,  probably  the  friends  and  barons  mentioned 
before ;  and  Uie  document  is  attested  by  twelve  witnesses.  A  writ  from 
the  king  confirms  the  decision  of  the  court,  directing  that  the  prior  and 
Qonvent  shall  retain  the  land.  This  proceeding  is  certainly  more  like  that 
^f  a  witenagemot  than  that  of  a  court  of  law,  but  it  is  recognised  by  the 
king'sicutdirationaverunt  [monachi]  .  .  per  judicium  curiae  tuae.' 

*  So  the  Honour  of  WalUneford  is  specially  mentioned  in  the  Assize  of 
Clarendon;  and  those  of  Wallingford,  Nottingham,  Boulogne,  and  Lan- 
:«ster  in  Magna  Carta.  Some  of  these  were  set  apart  as  a  provision  for 
^  kinc^s  ministers  :  e.g.  the  Honour  of  Berkhampstead  was  held  by  the 
chancellor  in  the  reign  of  Henry  II.  The  Honour  of  Peverell  long  retained 
I  separate  existence,  having  been  forfeited  early  in  the  reign  of  Henry  II. 
Itt  courts  were  only  abolished  by  the  statute  11  and  13  Victoria. 

'  Dialogus  de  Scaccario,  ii.  34 ;  Magna  Carta,  art.  43. 

Dd 
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available  to  promote  the  uniformity  or  symmetry  of  the  provin- 
cial organisation. 

ivfaefflie  of  1 30.  Somewhat  analogous  to  the  franchises  of  the  nobles  wai 
the  jurisdiction  of  tbe  dentesne  estates  of  the  crown,  the  proliu 
of  which  are  recorded  in  the  Pipe  Rolls,  although  they  were  not 
in  all  cases  farmed  by  the  sheriffs  of  the  counties  in  which  tbey 
lay.  The  royal  estate  of  Windsor  was  accounted  for  in  the 
year  1130  by  Williaui  de  Bocland,  who  was  steward  also  of 
several  other  royal  manors.  In  these  estates,  which,  when  tbey 
had  l>een  held  by  the  crown  since  the  reign  of  Edward  the  Con- 
fessor, bore  the  title  of  manors  of  ancient  demesne  *,  very  mach 
of  the  ancient  popular  process  had  been  preserved  without  any 
change ;  and  to  the  present  day  some  customs  are  maintained  in 

The  forests,  them  which  recall  the  most  primitive  institutions*.  In  one 
great  division  however  of  the  royal  lands,  the  forests,  this  ie 
not  the  case;  although  the  forest  administration  itself  was  to  a 
certain  extent  modelled  upon  the  popular  system.  The  forests, 
we  are  told  by  the  author  of  the  DLilogus  de  Scaccario,  were 
peculiarly  subject  to  the  absolute  will  of  the  king ;  they  were 
outside  the  common  law  or  right  of  the  kingdom;  they  were 
not  liable  to  be  visited  by  the  ordinary  judges  of  the  Curia 
Regis,  but  by  special  commission  and  by  special  officials ;  they 
had  laws  and  customs  of  their  own,  and  these  were  drawn  up 
rather  to  insure  the  peace  of  the  beasts  of  chase  than  that  of  the 
king's  subjects'.  The  cruelty  of  the  forest  law  is  constantly 
ascribed  to   Henry  I*,  who   shared  with  William   Rufus  the 

^  *  A  manor  of  ancient  demesne  was  extra-hnndredal ;  H  was  as  it  wen; 
a  hundred  in  itself,  owing  no  suit  nor  having  any  concern  in  other  hundred 
courts,  but  like  the  latter,  controlled  by  the  counW  court  and  responsible 
to  the  king's  justiciars  in  many  matters,  but  chieny  in  those  which  vere 
connected  with  the  criminal  law,  and  came  under  the  class  called  Pleas  of 
the  Grown.*     Eyton,  Shropshire,  iii.  73,  74. 

*  See  above,  p.  107. 

*  Dialogus  de  Scaccario,  i.  11 :  *  Sane  forestarum  ratio,  poena  qnoqne  vel 
absolutio  delinquentiuni  in  eas,  sive  pecuniaria  fiierit  sive  cbrporalis,  8eu^ 
sum  ah  aliis  regni  judiciis  secemitur  et  solius  regis  arbitrio  vel  ouju^bei 
£Eimiliaris  ad  hoc  specialiter  deputati  subjicitur.  Legibus  quidem  propriit 
subsistit,  quas  non  commimi  regni  jure,  sed  voluntaria  principis  institutione 
subnixas  dicunt,  adeo  ut  quod  per  legem  ejus  £Ew;tum  fuerit,  non  justuic 
absolute  sed  justum  secundum  legem  forestae  dicatur.' 

^  See  Uie  Assize  of  Woodstock,  issued  by  Henry  U,  who  refers  the  cmel 
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cbaracter  of  bloody  ferocity  from  which  the  Conqueror,  Robert,  The  forest 
»nd  Stephen  were  comparatiyelj  free.  The  master  forester 
wems  to  have  been  independent  even  of  the  great  justiciar;  the 
forest  courts  were  separate  from  the  courts  of  the  shire,  although 
m  the  shires  in  which  there  were  royal  forests  the  same  persons 
rho  were  bound  to  attend  the  shire-moot  were  forced  to  do  suit 
»t  the  forest  courts  ^.  The  constant  interference  and  irre-  Foregt  op- 
^nsihle  position  of  the  officers  contributed .  greatly  to  the 
hatred  with  which  the  forest  administration  was  viewed ;  and 
tbe  extent  of  land  absorbed  in  this  way  went  on  increasing 
nntil  the  reign  of  Stephen.  Henry  I  refiised  to  surrender  the 
forests  which  his  father  and  brother  had  made ;  Stephen  pro- 
mised to  surrender  Henry's  forests,  but  either  failed  to  keep  his 
word,  or  allowed  the  people  to  believe  that  he  had  failed. 
The  first  forest  code  is  of  the  reign  of  Henry  II,  but  it  records 
the  severities  of  his  grandfather,  and  its  report  is  borne  out  by 
tjfe  words  of  Ordericus  and  other  contemporaries  *. 
^  131.  A  more  important  feature  of  administrative  history  at  Growth  of 
Ais  period  is  the  growth  of  the  towns  ^.  This  has  been  traced 
b  a  former  chapter  down  to  the  date  of  the  Conquest.  We 
have  seen  that  they  were  originally  no  more  than  large  town- 
iliips  or  collections  of  townships,  whose  constitution  cannot  be 
shown  to  have  differed  fix)m  the  general  type  of  the  ancient 
Tillage,  but  which  had  accumulated  rights  and  functions  answer- 

mnighmeBtii  under  the  forest  law  to  the  days  of  his  grandfather.  Select 
Chftrtcrg,  p.  150. 

^  Assize  of  Woodstock,  art.  11. 

'  On  the  number  and  position  of  the  forests,  see  Pearson's  Historical 
Haps,  pp.  44-48;  EUis's  Intr.  i.  103- 116.  *  The  royal  domains  consisted 
of  1422  manors,  30  chases,  781  parks,  and  67  forests;'  Gneist,  Yerwalt- 
^nigsrecht,  L  190  (from  Cowell?),  but  this  computation  does  not  apply  to 
the  Domesday  Survey,  or  even  to  the  Norman  period  with  any  strictness. 

'  The  fortified  towns  mentioned  in  Domesday  are  Canterbury,  Notting- 
ham. York,  Oxford,  Hereford,  Leicester,  Stafford,  Chester,  Lincoln,  and 
Colchester.  Tbe  customs  of  JForty-one  cities  or  boroughs  are  either  given 
in  detail  or  briefly  noticed.  Most  of  these  are  the  county  towns  of  the 
present  day.  In  the  laws  of  Athelstan,  ii.  §  15,  a,  Canterbury,  Bochester, 
I/mdon,  Winchester,  Lewes,  Hastings,  Chichester,  Southampton,  Ware- 
liMtt,  Dorchester,  Shaftesbury,  and  Exeter  are  particularly  mentioned  as 
having  mongers ;  other  places  had  them  besides :  very  many  others  are 
9|^cifie4  in  Domesday,  and  stUl  more  are  discoverable  from  coins.  See 
HUsjIntr.  L  174-177. 
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state  of  the  ing  more  strictly  to  those  of  the  hundred, 
towns  at  the  "^ 


Conqu^. 


Charter  of 

the  Con- 

[ueror  to 


que 
Loi 


tndon. 


And  at  the  time  of 
the  Conquest  they  had  gained  such  importance  as  to.  have  in 
many  cases  special  compositions  for  taxation,  and  tribunals  oC 
their  own\  With  the  exception  however  of  London,  no  town 
yet  shows  itself  to  have  arrived  at  anything  like  the  later  civic 
constitution  j  and  London  under  its  port-reeve  and  bishop,  the 
two  officers  who  seem  to  give  it  a  unity  and  identity  of  its  own, 
is  only  a  bundle  of  communities,  townships,  parishes,  and  lord- 
ships, of  which  each  has  its  own  constitution. 

The  charter  granted  by  the  Conqueror  to  the  chief  city  of  the 
kingdom  is  of  a  curiously  jealous  and  scanty  character :  '  WiHias 
the  king  greets  William  the  bishop  and  Gosfrith  the  port-reeve ', 
and  all  the  burghers  within  London, French  and  English,  friendly: 
and  I  do  you  to  wit  that  I  will  that  ye  twain  be  worthy  of  ill 
the  law  that  ye  were  worthy  of  in  King  Edward^s  day.  And  I 
will  that  every  child  be  his  father's  heir  after  his  father's  day ; 
and  I  will  not  endure  that  any  man  offer  any  wrong  to  you.  God 
keep  you'.'  Here  is  no  grant  of  corporate  privileges  ;  the  son 
may  succeed  to  his  father's  franchise,  but  there  is  no  corporate 
succession ;  the  state  of  things  that  had  existed  in  King  Edward's 
day  is  guaranteed  and  no  more.  The  charter  of  Henry  I  shows 
a  marked  advance  \  The  city  is  recognised  as  a  distinct  unity, 
although  that  unity  depends  on  hereditary  succession  only  :  it  m 


oeKBig^j 


^  See  above,  pp.  94-96.  Oxford  paid  £10  and  six  sextaries  of  honey  in  thn 
time  of  King  Edward  ;  £60  at  the  Survey.  Stafford  paid  £9  at  the  i<n^ 
period;  Shrewsbury  £7  168.  8<i;  Norwich  £30  to  the  king,  £10  to  tlia 
earl ;  at  Huntingdon  two-thirds  of  the  finna  burgi  were  paid  to  the  kngj 
one- third  to  the  earl.     Ellis,  Intr.  L  190  sq. 

*  The  word  port  in  port-reeve  is  the  Latin  *  porta'  (not  portos>, 
the  markets  were  held,  and  although  used  for  the  city  generally  aei 
refer  to  it  specially  in  its  character  of  a  mart  or  city  of  merchants.  Tkt 
port-gerefa  at  Canterbury  bad  a  close  connexion  with  the  *  ceapmaand 
gilde ;'  and  the  same  was  probably  the  case  in  London,  where  thare  wm 
a  cnihten-gilde,  the  estates  of  which  were  formed  into  the  ward  ol 
Portsoken.  From  the  position  assigned  to  the  port-reeve  in  this  wii^ 
which  answers  to  that  g^ven  to  the  sheriff  in  ordinary  wnta,  it  nay  bf 
inferred  that  he  was  a  royal  officer  who  stood  to  the  merchants  of  the  cit^ 
in  the  relation  in  which  the  bishop  stood  to  the  dergy  :  and  if  be  w^ere  al 
the  head  of  the  guild  his  office  illustrates  yery  well  the  combinataoii 
voluntary  organisation  with  administrative  maohineiy  which  marks 
English  municipal  system  from  its  earliest  days. 

*  Select  Charters,  p.  79. 

*  Ibid.  pp.  103,  104. 
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indepcDdent  of  county  organisation,  the  county  in  which  it  lies  Shire  con- 

•    -x    in  i.  ,         .  .  .     .       ,        ,  ,        ,      .,    atitutionof 

IS  itaelf  let  at  term  to  the  citizens  :  it  is  placed  on  a  level  with  London 

T^coflmisods 

the  shires,  it  is  to  have  a  sheriff  of  its  own  and  a  justiciar  :  as 
a  greater  priyilege  still,  it  is  to  elect  its  own  sheriff  and  justiciar, 
and  to  he  open  to  no  other  jurisdiction  than  that  of  its  own 
elected  officers.  The  citizens  are  not  to  be  called  before  any  Other 
court  outside  their  own  walls,  and  are  freed  from  Danegeld, 
from  scot  and  lot,  from  responsibility  for  the  murder^fine  and 
obligation  to  trial  by  battle  :  they  are  freed  from  toll  and  other 
duties  of  the  kind  throughout  all  England,  at  the  ports  as  well 
as  in  land.  They  are  to  possess  their  lands,  the  common  lands 
of  their  townships,  and  their  rights  of  coursing  in  Chiltern, 
Middlesex,  and  Surrey.  Yet  with  all  this  no  new  incorporation 
18  bestowed  :  the  churches,  the  barons,  the  citizens,  retain  their 
ancient  customs  3  the  churches  their  sokens,  the  barons  their 
manors,  the  citizens  their  township  organisation,  and  possibly 
tbeir  guilds.  The  municipal  unity  which  they  possess  is  of  the 
»me  sort  as  that  of  the  county  and  hundred.  They  have  their  Their  moots, 
folk -moot,  answering  to  the  shire-moot  outside;  their  ward-moot 
answering  to  the  hundred  court;  their  hustings-court  every 
Monday,  which  may  be  regarded  as  a  general  meeting  of  the  citi- 
lens,  although  later  lawyers  regarded  this  also  as  a  county  court. 
There  is  no  mention  of  any  merchant-guild,  the  membership  pf 
which  is  a  requisite  for  civic  magistracy.  No  guild  is  men- 
tioned at  all,  although  we  know  from  the  laws  of  Athelstan  that  London 
a  frith-gild  existed  in  London  in  his  days,  and  from  another 
charter  of  Henry  himself  that  there  was  a  *  cnihten-gild,'  or 
confraternity  of  citizens  which  had  possessed  its  own  lands  with 
sac  and  soc  and  other  customs  in  the  days  of  King  Edward. 
Whatever  may  have  been  the  position  of  the  guilds  at  this  time, 
it  would  seem  certain  that  they  were  not  a  part  of  the  con- 
Btitutiou  of  the  city,  which  clearly  was  organised  under  a  sheriff 
like  any  other  shire.  It  is  possible  that  this  charter  of  Henry  I 
conferred  a  new  constitution,  and  that  the  elective  sheriff  was 
a  substitute  for  the  ancient  port-gerefa ;  whilst  the  English 
cnihten-gild,  with  which  the  port-gerefa  and  his  soken  are  closely 
connected^  was  dissolved,  to  reappear  perhaps  at  a  later  period 
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Rise  of  the  ID  the  form  of  the  merchant-guild  and  'commima.'  But  however 
and  craft-  this  may  have  been,  before  the  end  of  the  reign  the  trade-guilds 
force  their  way  into  notice.  In  a.d.  1130  Robert  tie  son  of 
LefBtan  pays  for  the  guild  of  weavers  £16  into  the  Exchequer. 
He  was  probably  the  alderman  of  the  guild;  and  his  father 
Lefstan  seems  to  have  occupied  the  same  position  m  the 
cnihten-gild  ^.  But  the  importance  of  the  guild,  so  far  as  it  is 
illustrated  by  documents,  comes  into  prominence  almost  as  early 
in  the  provincial  towns  as  it  does  in  London,  and  requires  more 
special  mention  in  relation  to  them  ^  <^ 
CoMtitntion      Between  the  date  of  Henry's  charter  and  that  of  the  great 

of  London         ,  ...  . 

in  1130.  Pipe  Boll  some  changes  in  the  oi^nisation  of  the  city  must 
have  taken  place.  In  a.d.  1130  there  were  four  sheriff  or  vice- 
comites  who  jointly  account  for  the  ferm  of  London,  instead  of 
the  one  mentioned  in  the  charter ;  and  part-  of  the  accoimt  is 
rendered  by  a  chamberlain  of  the  city.  The  right  to  appoint 
the  sherifife  has  been  somehow  withdrawn,  for  the  citizens  pay  a 
hundred  marks  of  silver  that  they  may  have  a  sheriff  of  their 
own  choice,  whilst  the  four  sherifib  in  office  pay  two  marks  of 
gold  each  in  order  to  be  quit  of  it '.  There  is  no  chai^  for  the 
Danegeld,  but  instead  there  is  an  '  auxilium  civitatis '  amounting 

Jealousy  of  to  £  1 20.     These  facts  may  not  indeed  point  to  any  oppressive 

theinde-  .  ,.  .:  .-.,,.  i     T   -.  i 

pendcnceof  or  repressive  policy  on  the  part  of  the  king,  but  it  may  be 
inferred,  from  the  great  dislike  of  the  guild  system  shown  by 
Henry  II  and  his  ministers,  that  it  was  no  part  of  the  royal 
policy  to  encourage  municipal  independence  where  it  could  not 
be  made  directly  serviceable  to  the  humiliation  of  the  nobles  *. 

*  Pipe  Poll  31  Hen.  I,  p.  144:  'Hobertus  filias  Leveetftni  redilit  com* 
potum  de  £16  de  gilda  Telarioram  Londoniarum.*  In  the  charter  of 
Henry  I,  which  confirmB  to  the  church  of  the  Holy  Trinity  the  rights  of 
the  old  cnihten-gild,  it  is  said  that  they  are  to  be  held  as  they  were  *  tem- 
pore patris  mei  et  fratiis  mei,  et  meo,  et  tempore  Leostani.'  Foedera, 
i.  II.  In  the  Pipe  HoU,  Witso  the  eon  of  Levestan  pays  half  a  mark  of 
gold  for  his  father's  office. 

*  See  below,  p.  412. 

»  Pipe  Roll  31  Hen.  I.  pp.  143,  145,  148.  149. 

^  It  would  be  rash  to  introduce  into  the  text  a  mere  cOniecture,  but  it  is 
impossible  to  avoid  a  suspicion  that  the  disappearance  of  the  port-reeve, 
the  conversion  of  the  cnihten-gild  into  a  religious  house,  and  the  later  par^ 
ticulars  mentioned  above,  signify  a  civic  revolution,  the  history  of  which 
is  lost,   but  which  might  account  for  the  earnest  support  given  by  the 
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Oar  next  glimpse  of  the  state  of  London  is  in  the  reign  of  London 

Stephen,  when,  as  we  have  already  seen,  the  chief  men  of  the  Stephen. 

citj  were  allowed  to  join  the  small  body  of  barons  and  bishops 

who  elected  the  king.     To  Stephen  the  Londoners  were  for  the 

most  part  faithful,  although  Thomas  Becket,  the  son  of  one  of 

them,  was  the  adviser  and  executor  of  the  policy  which  pre- 

Tented  the  succession  of  Eustace  and  secured  the  throne  to 

Henry  II  ^      In   that    council    at  Winchester  by  which   the  The '  Com- 

munio.' 
empress  was  elected  to  be  lady  of  the  English,  the  citizens 

appeared  by  messengers  acting  on  behalf  of  the  communio  *,  a 
description  of  municipal  unity  which  suggests  that  the  com- 
mtmal  idea  was  already  in  existence  as  a  basis  of  civic  organi- 
sation. That  idea  was  fully  developed  in  the  next  reign,  but  in 
the  case  cited  the  word  may  possibly  mean  nothing  more  than 
the  folk-moot  which  had  been  recognised  in  Henry's  charter. 

During  the  N.orman  period,  then,  London  appears  to  have^pomposite 
.  „       .  -  „  .  .  .  ,  ,         ,     Character  of 

oeen  a  collection  of  smaU  communities,  manors,  parishes,  church-  Ihe  comti- 

sokens,  and  guilds,  held  and  governed  in  the  usual  way ;  the  London, 
manors  descending  by  inheritance,  the  church  jurisdictions 
exercised  under  the  bishop,  the  chapter,  and  the  monasteries  ; 
and  the  guilds  administered  by  their  own  officers  and  adminis- 
tering their  own  property  :  as  holding  in  chief  of  the  king,  the 
lords  of  the  franchises,  the  prelates  of  the  churches,  and  even 
the  aldermen  of  the  guilds,  where  the  guilds  possessed  estates, 
might  bear  the  title  of  barons.  It  was  for  the  most  part  an 
aristocratic  constitution,  and  had  its  unity,  not  in  the  municipal 
principle,  but  in  the  shire  system  common  to  the  rest  of 
England. 

The  growth  of  the  provincial  towns  is  more  distinctly  trace-  Provincial 
able.  We  have  in  a  former  chapter  seen  their  origin  in  the 
township  of  Anglo-Saxon  times,  generally  in  the  dependent 
township  which  acquired  wealth  and  solidity  under  the  pro- 
tection of  a  great  earl  or  bishop,  or  of  the  king  himself.  In 
the  time  of  the  Confessor,  as  represented  to  us  in  Domesday, 

citizens  to  Stenbcn,  and  the  straggle  for  the  estublishment  of  the  Comrauna 
which  niArka  the  reign  of  Richard  I. 

*  GervMe,  Chron.  c.  1371. 

»  W.  Mahneeb.  Hist.  Nov.  iii  §  46. 
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Bfroughain  the  boroughs  had  obtained  a  clearly  recognised  status.  Their 
customs  are  recorded  as  fiilly  as  they  would  have  been  in  later 
times  by  charter;  their  constitution  is  set  before  us  as  by  its 
judicial  character  approaching  that  of  the  hundred  rather  than 
that  of  the  mere  township,  although  the  jurisdiction  Is  manorial 
rather  than  civic  :  the  existence  of  guilds  is  likewise  recorded  ; 
the  men  of  Dover  have  a  guild-hall,  and  there  are  guilds  pos- 
sessed of  land  at  Canterbury  *. 

Jurisdiction      The  first  point  to  be  noticed  is,  however,  that  of  jurisdiction, 
m  the  towns.  ^  ■•      i.         i      >-i  .1 

which  both  before  and  after  the  Conquest  is  almost  inseparable 

from  that  of  tenure.     In  some  of  the  Domesday  towns  the  sac 

and  soc  belongs,  as  in  Lincoln,  to  the  owners  of  manorial  estates 

which  are  united  within  the  walls  *.    In  some  it  belongs  entirely 

to  the  king,  or  to  the  earl  or  bishop ' ;  and  in  some  it  is  divided 

between  the  crown,  the  bishop,  the  earl,— each  of  whom  may  be 

regarded  as  a  public  magistrate, — and  one  or  more  private  lords  *. 

Subject  to  In  all  these  cases,  unless  expressly  excluded  by  grant,  the  sheriff 
exercised  the  same  superintendence  over  the  towns  as  he  did 
over  the  country :  they  were  exempt  from  the  hundred  conrt, 
either  as  being  themselves  hundreds,  or  as  being  held  by  lords 
possessing  sac  and  soc,  but  they  were  not  exempt  from  the 
shire  administration.  The  sheriff  collected  from  them  the  rents 
which  formed  a  portion  of  the  ferm,  and  watched  the  royal 

Tenure  in  rights  in  their  courts  of  justice.  The  Norman  Conquest  pro- 
duced no  change  in  the  town9,  save  this,  that  the  tenure  became 
a  more  prominent  feature  of  dependence  than  the  jurisdiction. 
They  were  regarded  as  held  in  demesne  by  the  lords  who  had 
the  jurisdiction,  and  where  no  other  lord  claimed  it,  they  were 


^  *  Willelmus  filius  Goisirldi  iii.  [mansnras  habet]  in  qnibas  erat  gihalla 
bnrgendura/  Domesd.  i.  I.  In  (*anterbury,  *Ipsi  quoque  burgenses 
hal^bant  de  rege  xxxiii.  ncras  terrae  in  gilda  sua  ;'  *  habet  archiepiscopus 
zii.  bui-gonses  et  xxxii.  mansuras  quaa  tenent  clerici  de  villa  in  gildam 
Buam.'    Ibid.  pp.  2,  3. 

*  *  In  ipsa  civitate  erant  xii,  lagemanni,  id  est  habentes  sacam  et  socam.' 
Lincoln,  Domesd.  L  336.  Besides  these  twelve,  several  other  great  pro- 
prietors had  their  halls  with  sac  and  soc. 

*  Sandwich  belongs  to  the  archbishop  of  Cantt^rbury ;  Domesd.  i.  3  ; 
Exeter  belongs  to  the  king;  Ibid.  100;  Warwick  to  the  earl;  Madox, 
Firma  Burgi,  p.  16,  where  many  other  cases  are  given. 

*  See  the  account  of  Leicester,  p.  409,  below. 
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held  in  demesne  of  the  king.     The  difference  between  the  towns  Towns  in 
thns  held  is  not  perhaps  very  great  until  the  age  of  charters  demesne, 
h^ins :  then,  when  a  town  belongs  to  the  king,  it  has  a  royal 
charter;   other  towns   have   charters  from  their  lords  which 
sometimes  express   the  consent  of  the  king  to   the  grant  of 
liberties.     Of  the  boroughs  which  possess  early  charters,  North- 
hampton is  in  the  king's  demesne^,  Beverley  in  that  of  the 
archbishop  of  York*.     Leicester  early  in  the  twelfth  century  Legator 
was  divided  into  four  parts,  held  by  the  king,  the  bishop  of  several 
Lincoln,  Simon  of   Senlis  who  represented   the   old   earls   of 
Mercia,  and  Ivo  of  Qrantmesnil  the  sheriff  and  farmer  of  the 
long's  share'.     Subsequently  Count  Robert  of  Meulan  got  nil 
four  shares  into  his  own  hands,  and  left  the  town  as  a  borough 
in  demesne  to  the  earls  of  Leicester  his  descendants.     The  city  PcMition  of 
of  Winchester,  like  that  of  London,  scarcely  appears  in  Domes- 
day at  all  * ;  its  citizens  had  ahready,  it  would  seem,  something 
of  the  san^  status   as  those   of  London :   their  support  was 
given  to  Stephen  at  his  election  in  the  same  way,  and  they 
shared  with  the  Londoners,  and  occasionally  disputed  with  them, 
tiie  privil^e  of  service  in  the  kitchen  and  the  buttery  at  the 
coronations  \     One  result  of  the  doctrine  of  tenure  in  the  case  The  popu- 

*   ,  .  .  lation  of 

01  the  towns  was  to  leave  the  different  classes  of  men  in  the  towns 

teme  condition  in  which  they  were  in  the  country:  the  bur- that  of  the 

gage  tenure  answers  to  the  socage  of  the  rural  manors,  and 

the  lowest  class  of  townsmen,  until  admitted  into  the  guild, 

te  on  an  exact  level  with  the  rustici  or  nativi,  the  class  into 

which  the  Normans  ultimately  threw  no  small  portion  of  the 

eeorls  and  villeins  of  the  Anglo-Saxon  days. 

The  first  step  towards  a  separate  administration  and  distinct 

organisation  is,  as  usual,  one  connected  with  fiscal  arrangements. 

It  was  quite  natural   that  the  city  communities,   growing  in 

*  Madox,  Firma  Burgi,  p.  7.  *  Foedera,  i.  40. 

*  Old.  Vit.  xi.  a.  The  Leicester  charters,  a  most  interesting  series,  are 
translated  by  Thompson  in  his  book  on  EnglieJi  Municipal  History. 

*  *  pThe  customs,  services,  and  charges  of)  London,  Winchester,  Abing- 
jion,  and  a  few  others,  were  omitted  probably  on  account  of  charters  of 
immunity  previously  granted.*    Elli^,  Intr.  i.  190. 

*  Hoveden,  iii.  12,  248. 
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Fiscal  wealth  and  strong  in  social  unity,  should  wish  to  be  divided 

the  towM.  from  the  country  diBtricts.  The  sheriff  was  answerable  to  th« 
crown  for  a  certain  sum,  and  whatever  he  could  make  abore 
that  sum  was  his  own  profit :  nothing  was  easier  than  to  exact 
the  whole  of  the  legal  sum  from  the  rich  burghers,  and  take 
for  himself  the  profits  of  the  shire ;  or  to  demand  such  sums 
as  he  pleased  of  either,  without  rendering  any  account.  The 
hurghers  made  it  a  point  then  to  have  such  a  valuation  of  Uieir 
town  as  would  show  what  was  really  due,  apart  from  the  profits 
of  the  shire ;  and  this  done,  they  would  pay  to  the  sheriff  iw 
more,  except  as  a  free  gift  or  in  return  for  special  servioeB. 
.  The  Domesday  Survey  accordingly  ^ves  the  profits  of  the  towns 
at  distinct  round  sums,  which  had  probably  be^i  long  before 

The  Firrn^  agreed  on.  Tlie  next  point  gained  was  to  take  the  coUectioa 
J  of  this  sum  out  of  the  hands  of  the  sheriff ;  which  was  done 
by  obtaining  from  the  crown  a  charter  letting  the  town  to  the 
burghers  at  a  fee  farm  rent  equal  to  the  sum  thus  deducted 
from  the  ferm  of  the  shire.  This  was  called  Wxefirma  hurgi,  a 
rent  paid  to  the  crown  from  the  borough,  for  which  the  buTghers 
were  responsible,  and  which  they  collected  amongst  themsdves 
by  strict  apportionment  ^ 

Who  bought      It  must  have  been  however  a  primary  question,  to  whom  could 

the  Pirma  _  ,  ,  i  ,      ,  .       .  .        , 

uurgif  such  a  charter  be  granted,  and  what  oi^nisation  existed  amoog  I 
the  burghers  that  was  capable  of  entering  into  such  an  engage- ' 
ment.  Various  answers  have  been  given  to  the  question :  some- 
times the  guild,  sometimes  the  leet  jury,  sometimes  the  germ  of  a  I 
corporation,  the  existence  of  which  is  somewhat  hastOy  presumed, 
has  been  assumed  as  the  recipient  of  the  grant.  But  ii  seems 
most  natural  to  refer  it  to  the  only  organisation  of  the  exi^esce 
of  which  we  have  certain  evidence,  the  fully  qualified  members 
of  the  township  or  hundred  court  of  the  town,  as  already  eoa- 
stituted.     These  were  the  owners  of  land,  Hhe  owners  of  houses, 

^  See  Madox,  FirmA  Bnigi,  p.  i8 ;  Hist.  Exch.  pp.  a?6  sq. ;  Bnuhr  o° 
Boroughs,  pp.  40  sq. ;  Gneist,  Self-government,  i.  104-1 10,  847-850 ;  Ver-  j 
wait.  i.  134  sq.  The  arraugement  might  be  either  at  fee  fiurm  or  iar  a' 
term  of  years.  The /rma  hurgi  (totidem  verbis)  first  appears  in  Donniday 
in  the  case  of  Huntingdon  (see  above,  p.  404,  n.  i).  Tbe  femts  of 
Northampton,  WalUngford,  and  Colchester  are  specified  in  the  P^  RoU 
of  31  Henry  I.     Abundance  of  later  examples  will  be  found  in  Madox. 
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thoips,  or  gardens ;  the  burgage-tenants,  from  whoBe  burgages  the  The  tenants 
rent  was  originally  due,  and  from  which  it  must,  if  raised  legally,  wereti^ 
be  paid :  these  men  met  in  the  church-yard  or  town-hall  as  the  commuHitat 
men  of  the  township :  in  a  trading  town  they  would  be  the  mem- 
bers of  the  guild,  and,  in  the  judicial  work  of  the  town,  they  were 
the  class  who  furnished  the  judices  and  juratores,  the  leet  jury  in 
fact,  when  that  jury  first  comes  to  light  *.     Under  the  reeve,  the 
praepositus  as  the  Norman  lawyers  called  him,  there  was  already 
a  communitas  civitcUis,  although  of  a  very  primitive  form. 
The    body    thus    recognised    speedily  discovered    its    own  Additional 

Dri  V  ilecTBS 

itrength,  and  obtained  further  grants  of  perpetual  privileges,  purchaaed- 
or  purchased  the  occasional  enjoyment  of  them  :  the  city  of 
London  serving  as  the  standard  to  which  all  attempted  to  rise. 
lnA.D.  1 1 30  the  citizens  of  Lincoln  paid  200  marks  of  silver 
and  four  marks  of  gold  that  they  might  hold  their  city  of  the 
king  in  chief*  :  a  charter  would  probably  be  the  result  of  this 
payment,  or  at  all  events  the  bestowal  of  privileges  enumerated 
in  the  charter  of  Henry  II.     That  king  specifies,  as  one  of  the  Cases  of 
existing  rights  of  the  burghers  of  Lincoln,  that  they  had  a  and  Bever- 
merchant-guild  composed  of  the  men  of  the  city  and  the  mer- 
chants of  the  county*.     The  charter  of  Archbishop  Thurstan 
to  Beverley  places  the  *  hans-hus'  or  guild-hall  among  the  fore- 
most of  the  privDeges  conferred  on  his  men.     *  I  will  that  my 
men  of  Beverley  shall  have  their  hans-hus*,  that  they  may  there 

*  See  Gneist,  m  above  referred  to.  He  distinctly  regards  the  communaf 
the  origin  of  the  corporation,  as  the  result  of  a  combination  of  the  firma  burgi 
with  the  leet  jurisdiction.  This  I  entirely  agree  with,  but  the  adjustment 
of  the  relation  of  these  two  elements  with  the  guild  presents  some  dif- 
ficulties as  to  its  universal  applicability. 

*  Pipe  Roll  31  Hen.  1,  p.  114. 

*  *  Gildam  suam  mercatoriam  de  hominibus  civitatis  et  de  aliis 
meroatoribus  comitatus,  sicut  illam  habuerunt  tempore  Edwardi,  Willelmi 
et  Henrid  reg\im  Angliae.'    Foed.  i.  40 ;  Select  Charters,  p.  159. 

*  The  *  bans,'  afterwards  such  a  name  of  power,  appears  first  in  England, 
later  in  Germany.  G.  L.  von  Matirer,  8tkdteverfa<^sg.  ii.  254;  Sartorius, 
Urk.  Gesoh.  d.  IXeutsch.  Hanse,  i.  73.  It  seems  to  be  identical  with  guild, 
ind  it  is  also  used  in  the  sense  of  a  tax.  Sartorius,  i.  75,  76.  We  have 
here  a  hans-hus  at  York  and  another  at  Beverley.  The  men  of  York  had 
ia  the  time  of  John  their  guild  at  home  and  several  hangcu  both  in  England 
«Mi  in  Normandy.  The  men  of  Dunwich  have  their  Jtanm  et  gilda  mer- 
Cntoria  confirmed  by  the  same  king.  Select  Charters,  pp.  303,  304.  In 
the  second  year  of  Henry  III  the  citizens  of  Hereford  paid  for  a  charter^ 
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treat  of  their  by-laws,  to  the  honour  of  Gk)d  and  S.  John,  and 
the  canons,  and  to  the  improvement  of  the  whole  townshipj 
freed  according  to  the  same  law  as  that  which  those  of  York 
have  in  their  hans-hus/  In  other  towns  the  guilds  were  already 
making  their  way :  the  Pipe  Roll  records  payments  by  the 
weavers  of  Oxford  of  two  marks  of  gold  that  they  might  have 
their  guild;  the  shoemakers  pay  ^v^  that  they  may  recover 
theirs ;  the  weavers  of  Huntingdon  pay  forty  shillings ;  those 
of  Lincoln  a  mark  of  gold  ^.  But  the  most  significant  indication 
of  growth  is  found  in  the  curious  payment  of  Thomas  of  Yodc, 
the  son  of  Ulviet,  who  gives  the  king  a  coursing  dog  that 
he  may  be  alderman  of  the  merchant-guild  of  York :  the  value 
of  a  coursing-dog  was  twenty  shillings*,  so  that  either  the  position 
was  an  unimportant  one,  or  Thomas's  hold  upon  it  so  strong 
as  made  the  king's  consent  a  matter  of  small  value.  There 
is  as  yet  no  indication  that  the  guild  aspires  to  modify  the 
constitution  of  the  city. 

The  origin  of  guilds,  as  has  been  already  remarked,  runs 
back  to  remote  antiquity.  The  simple  idea  of  a  confraternity 
united  for  the  discharge  of  common  or  mutual  good  oflBces, 
supported  by  contributions  of  money  from  each  member  and 
celebrating  its  meetings  by  a  periodical  festival,  may  find 
parallels  in  any  civilised  nation  at  any  age  of  the  world.  The 
ancient  guild  is  simply  the  club  of  modern  manners  *  In  Eng- 
land it  appears  early,  if  not  first  of  all,  in  a  religious  form,  and 

and  to  have  for  ever  a  merchani-guild,  with  a  hansa  and  other  liberties. 
Madox,  Hist.  Exch.  284.  There  was  a  harwa  also  at  Montgorneiy  (Eyton, 
Shropshire,  xi.  134);  at  Liverpool,  Wigan,  and  Preston  (Hariand't 
Mamecestre,  i.  182,  198,  204). 

*  Pipe  Roll  31  Hen.  I,  pp.  2,  5,  48,  109. 

*  Ibid.  pp.  34,  35. 

'  On  the  subject  of  guilds  see  an  essay  by  Brentano,  prefixed  to 
Toulmin  Smith's  English  Omlds,  which  condenses  the  results  of  the  in- 
vestigations of  Wilda  and  others.  The  rules  laid  down  by  Hincniar  for 
the  geldoniae  or  confratriae  of  his  time  show  that  they  were  identical 
with  the  religious  guilds  of  the  Anglo-Saxons.  The  later  history  of  one 
great  religious  guild  in  England  will  be  found  in  Davies's  York  Records, 
and  Skaife's  Corpus  Christi  Guild  of  York.  Gneist,  Self-government,  i.  1 10, 
Verwalt.  i.  139,  thinks  that  too  much  importance  has  been  attached  to 
the  guilds  by  modern  writers,  and  that  their  constitutional  importance 
was  much  less  in  England  than  on  the  Continent.  See  also  Bob^'tson, 
Scotland,  &c.  i.  310,  3Xi, 
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that  form  it  retained  throughout  the  middle  ages,  although  it  Guilds  of 
does  not  engross  the  name.  Three  of  these  religious  guilds  are  ti^2^  ^ 
known  to  us  hj  their  statutes,  which  date  from  the  early  years 
of  the  eleventh  century  \  At  Abbotsbury  in  Dorset  Qrcy  grants  The  Abbots- 
a  guild-haD  as  property  to  the  guild,  in  honour  of*  God  and  ™^^ 
S.  Peter,  and  lays  down  rules  for  the  members.  The  con- 
tributions are  to  be  in  wax,  bread,  wheat,  and  wood :  the  wax 
is  for  the  maintenance  of  lights  in  the  minster.  Fines  are 
ordered  for  the  neglect  of  duty,  for  offensive  words,  and  for 
bringing  more  than  the  due  number  of  guests  to  the  guild- 
feast.  The  only  specified  duty  is  that  of  contributing  to  the 
comfort  of  the  dying,  and  attending  the  burial  and  praying 
for  the  souls  of  deceased  members :  a  steward  and  '  feormeras,' 
or  caterers  for  the  feast,  frre  the  only  officers  mentioned,  but 
there  are  two  classes  of  guild  brothers,  one  distinguished  by 
full  membership.  The  rules  of  the  Exeter  guild  ^  direct  three  The  Exeter 
amiual  feasts,  with  masses  and  psalm-singing  for  quick  and 
"€ad;  the  contributions  are  in  malt  and  honey:  the  fines  are 
for  neglect  of  the  feast  or  the  contribution,  and  for  offensive 
words.  On  the  death  of  a  brother  an  additional  subscription 
of  fivepence  is  called  for;  at  a  house-burning  one  penny; 
*nd  there  is  a  provision  for  funeral  services.  The  second 
order  of  membership  appears  under  the  name  of  *.  cniht.* 
In  these  two  cases  the  duties  of- the  members  are  purely  re- 
ligious, and  nowhere  concern  questions  of  law  or  police.  The 
statutes  of  the  thegns'  guild  at  Cambridge^  contain  similar 

The  statutes  of  these  guilds  are  given  in  English  by  Kemble,  Saxons, 
*•  5 II -5 1 4.  Those  of  Abbotsbury  are  in  the  Cod.  Dipl.  dccccxUi;  itid 
toe  other  two  in  Hickes,  Dissert.  Epist.  pp.  ao-22.  The  objectyof  the 
guilds  are  thus  stated  by  Hincmar :  *  In  omni  obsequio  religionis  conjun- 
^tw,  videlicet  in  oblatione,  in  luminaribus,  in  oblationibus  mutuis,  in  * 

^^^uiis  defunctorum  in  eleemosjrnis  et  ceteris  pietatis  officiis;*  especially 
^^  offering  of  candles  and  maintenance  of  lights,    ^rentano,  p.  Ixxxi. 

Kemble,  Saxons,  i.  513. 

Kemble,  Saxons,  i.  513.  The  thegns*  guild  naturally  calls  to  mind 
^^  ^gemanni  of  Cambridge  mention^  in  Domesday,  and  referred  to 
***^e.  p.  94.  The  heriot  of  the  Cambridge  lagemanni  was  eight  pounds, 
^  palfrey,  and  the  arms  of  a  knight.  They  were  certainly  thegns,  and  this 
foild  may  be  a  rudimentary  form  of  a  corporation  ;  for  it  is  observable 
^»^i  the  guild  brethren  make  some  rules  which,  without  the  aid  of  the 
"^>gj»trat«,  they  would  find  it  very  difficult  to  enforce. 
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The  Cam-     provisions  :  there  are  directions  for  the  burial  of  members,  finet 

bridge  g^uikL  .  ,  , 

for  misgreetmg  and  violence,  and  regulations  for  mutual  help 

in  difficulties.  But  there  is  much  more :  if  a  brother  be  robbed, 
the  guild  undertakes  to  ex^ct  eight  pounds  from  the  thief ; 
if  a  brother  slay  a  man  righteously,  the  guild  helps  to  pay  the 
wergild;  if  unrighteously,  he  bears  his  own  penalty;  if  one 
slay  another,  he  must  redeem  his  plaee  as  a  guild-brother 
by  a  fine  of  eight  pounds ;  and  if  any  eat  and  drink  with  one 
who  has  slain  a  guild-brother,  he  pays  a  pound  or  clears  him- 
self by  compurgation.  It  can  scarcely  be  doubted  l^t  thi^ 
form  of  guild  had  legal  recognition :  the  law  of  Ethelred  pre- 
scribes a  fine  for  breach  of  '  peace  given  in  an  alehouse,'  which 
apparently  refers  to  something  of  this  kind  *. 

The  Cambridge  statutes  thus  connect  the  religious  guild  with 
the  *  frith-gild,*  a  form  of  association  of  which,  although  it  is  of 
a  more  advanced  and  complex  character,  there  are  even  earlier 
documentary  traces.  The  provision  of  the  laws  of  Ini  and 
Alfred,  that  the  '  gegildan,'  or  guild-brethren,  of  the  kinless  man 
should  share  in  the  receipt  and  responsibility  of  the  wergild, 
may  possibly  be  referred  to  an  institution  of  the  sort  existing 
among  the  foreign  settlers  in  the  seaport  towns  of  Wessex ' : 
it  is  possible  that  it  may  denote  a  wide  extension  of  the  guDd 
system  amongst  the  English,  but  no  further  light  can  now  be 
The  Judieia  thrown  upou  it.  Under  Athelstan  however  we  have  the  complete 
TundoniM,  code  of  a  ^  fiith-gild'  of  the  city  of  London,  in  which  may  be 
recognised  a  distinct  attempt  on  the  part  of  the  public  authorities 
to  supplement  the  defective  execution  of  the  law  by  measures 
for  mutual  defence '.  It  is  drawn  up  by  the  bishops  and  reeves 
belonging  to  London,  and  confirmed  by  the  pledges  of  the 
'Mth-gegildas;'  and,  if  it  be  indeed  the  act  of  a  voluntary 
association,  forms  a  curious  precedent  for  the  action  of  the 
Qermanic  leagues  and  the  Castilian  hermandad  of  later  ages. 
By  this  statute  a  monthly  meeting  is  directed,  at  which  there 
is  to  be  'bytt-fylling^'  and  a  refection,  the  remains  of  which 

'  Ethelred,  iii.  i. 

'  Ini,  1 6,  21 ;  Alfred,  27,  38;  Schmid,  Gesetze,  587-589;  see  aboTe,  p.  89. 

'  Athelstan,  vL  §  i-i  2  :  *  Judieia  civitntis  Lundoniae.' 

^  The  byttfylling  is  in  the  Latin  version  ImceelloTum  hnpieHot  the  fiUii^ 
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are  to  be  bestowed  in  alms :  on  tbe  death  of  a  member  each  Social  and, 

brother  gives  a  loaf  and  sings,  or  pays  for  the  singing  of,  fifty  svstem  of 
1  rm         p         \  <»  t>    y  i»»  •ii«    the London 

psahns.    Thns  far  the  common  form  of  the  religious  goild  is  •  fHth-giid.' 

preserved.      The   other  articles  refer  to  the    enforcement  of 

mntual  defence :    each  member    pays  fourpence  for  common 

purposes,  towards  a  sort  of  insurance  fund  from  which   the 

goild  makes  good  the  losses  of  members;  and  a  contribution 

of  a  shillin;^  towards  the  pursuit  of  the  thief.     The  members  Its  arrango- 

^  ,  ^  -  ment  in 

are  arranged  in  Bodies  of  ten,  one  of  whom  is  the  head-man ;  tens. 

(Hiese  again  are  classed  in  tens  under  a  common  leader,  who  ' 
with  the  other  head-men  acts  as  treasurer  and  adviser  of  the 
hnndred  members.  The  special  objects,  for  which  minute  di- 
rections are  given,  are  the  pursuit  and  conviction  of  thieves  ^ 
»nd  the  exacting  of  compensation,  the  carrying  out  of  the 
W  which  Athelstan  and  the  witan  had  passed  at  Qreatley 
and  Thundersfield.  It  is  improbable  that  any  institution  on 
80  large  a  scale  existed  in  any  other  town  than  London, 
although  the  Cambridge  statute  may  have  been  drawn  up  on 
the  same  model ;  and  it  would  be  rash  to  connect  the  ^  Cnihten- 
gild'  of  Henry's  reign  with  this  guild  in  particular,  although 
the  existence  of  the  one,  taken  in  connexion  with  the  *  cnihts'  of 
the  Exeter  guild,  irresistibly  suggests  the  mention  of  the  other. 

A  charter  of  the  reign  of  Edgar  mentions  three  *  geferscipas '  Guilds  at 
or  fraternities  existing  at  Canterbury^,  which  were  probably  bury, 
guilds,  and  one  of  which  may  be   the  priests'  guild  which  is 
recorded  in  Domesday  as  possessing  land,  another  the  *  ceap* 
nwuine  gilde  *.' 

of  butts  or  vats :  whether  the  ale  brewed  at  one  meeting  was  drunk  at  the 
»me,  or  at  the  next,  or  sold  for  the  benefit  of  the  guild,  it  is  bard  to  say. 
No  contribution  of  malt  Is  mentioned  in  these  statutes,  as  was  the  case 
with  those  of  Exeter.  The  Chronicle  of  Battle  mentions  four  guilds^ 
adding  that  the  abbot  pays  to  each  the  regular  contribution  of  a  member 
'sd  cervisiam  faciendam,'  and  has  a  poor  man  to  represent  him  and  drink 
lus  share  at  each  meeting  ;  pp.  20,  ai.  Giraldus  Cambrensis  (Ang.  Sac.  iL 
397).  describes  the  guildhall  of  Loudon  as  *  Aula  publica  quae  a  potorum 
oonventu  oomen  accepit.'    See  above,  p.  29,  note. 

*  Sonmer,  Canterbury,  part  i.  p.  1 78,  describes  a  charter  of  Edgar  dated 
*-!>.  956,  and  attested  by  Hlothwig  the  port-reeve,  and  the  congregation  at 
(Christ  Church,  and  the  congregation  at  S.  Augustine's,  and  the  three 
'geferweipoB  innan  bnrhwara  utan  burhwara  miccle  gemittan.' 

*  Somner,  p.  179  j  below,  p.  416. 
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n?*^  hant-        ^®  *'^'^  ^^^^  ^^  S^^^f  *^®  mercbant-guild,  '  ceapmaoiie 

guild:  gilde/  or  hansa,  must  be   at   least  as   old   as  the   Conqiiest. 

Tbe  charters  of  the  twelfth  century  refer  to  the  gilda  mer- 
catoria  as  eidstiug  in  king  Edward's  time  \  The  guild-hall  of 
the   men   of   Dover   is   not  likely   to   have   been   merely  the 

o^ing  meeting-place  of  a  private  religious  club*.  The  guilds  of 
Canterbury  possessed  messuages  and  lands  at  the  time  of  the 
Domesday  Survey ;  and  the  '  ceapmanne-gild  *  in  the  days  of 
Anselm  exchanged  eight  houses  with  the  monks  of  Christ 
Church,  each  party  conveying  the  right  of  sac  and  soc  as  they 

and  making  themselves  had  held  it'.  In  the  hans-hus  of  Beverley  and  York 
the  burghers  met  to  make  their  statutes,  the  by-laws  by  which 
they  regulated  the  trade  and  other  municipal  business  of  the  towa 
which  did  not  fall  under  the  view  of  the  more  ancient  courts. 

a  supple-      A  merchant-guild  which  possessed  land,  exercised  jurisdictioBi 

oncaniaa-  and  enacted  by-laws,  must  have  already  assumed  the  character 
of  an  official  organisation,  supplementary  perhaps  in  the  first 
place  to  the  township  administration,  but  gradually  coalesdng 
with  it.  Possibly  the  merchant-guild  may  have  sometimes  pm> 
chased  the  firma  burgi.  For  in  the  great  mercantile  towns  all 
the  land  and  houses  would  be  held  by  merchants  and  thdiq 

including  all  dependents :  from  the  merchant  who  had  made  three  voyaged 
over  the  sea  at  his  own  cost  and  so  thriven  to  thegn-right,  toN 
the  mere  retailer,  every  one  who  was  in  the  position  of  a  (ree^ 
holder  was  connected  with  trade,  every  one  who  would  bavo; 
a  claim  on  public  office  or  magistracy  would  be  a  member  of  tha* 
guild  ^.  Further  still,  the  merchant-guild  supplied  a  macbiDeiyj 
of  enfranchisement;    the  villein,  the  nativus  of  the  NonDaHJ 

*  Charter  of  Lincoln,  Foedera,  i.  40;  Select  Charters,  p.  151^ 

*  Domesday,  i.  i. 

*  The  document  is  given  enture  in  Somner;  it  is  an  agreemeot  'betina| 
than  hirede  set  Christescircean  and  than  cnihtan  on  Cantwareberi^  of  oep- 
manne  gilde  ;*  and  it  is  attested  by  Calveal  the  *  portegere&  and  tfaajMita 
men  of  tham  heape.'  p.  1 79. 

*  The  charters  of  Henry  II  and  Richard  I  to  Winchester  are  granted  !•< 
the  citizens  of  the  merchant-graild ;  Select  Charters,  pp.  158,  257.  Wl 
this  means  that  all  the  dtisens  of  the  town  were  in  the  gai!d,  or  timt 
were  others  dependent  on  the  bishop  who  were  not  in  the  guild,  can 
be  decided  by  local  records.  The  privileges  granted  are  much  the 
as  those  generally  bestowed  on  hurgense$^ 
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b'meSy  wbo  could  obtain  admission  into  the  guild  and  was  un-  Enfhmchis- 
daimed  by  his  lord  for  a  year  and  a  day  became  a  freeman  ^  of  t^^**^ 
His  membership  was  allowed  to  give  him  that  status  which  guild, 
Hherwise  the  law  refused  to  landless  men. 

The  merchant-guild  contained  all  the  traders,  whether  or  no 
1%  possessed  an  estate  of  land.     The  charters  of  Oxford  and  iti  mono- 
Pther  towns  direct  that  no  one  shall  exercise  any  merchandise  KSe. 
n  the  town  who  does  not  belong  to  the  merchant-guild  or 
*wiot  plead  ancient  custom  ^     Such   a  fraternity  would  of 
lODree  aim  at  engrossing  among  its  own  members  the  local 
aithority:  they  would  furnish  the  great  majority,  if  not  the 
rhole  of  the  members  of  the  court-leet ;   they  would  be  the 
lectors  of  the  reeve,  the  recipients  of  the  charters.     There  were  Craft-guild& 
wft-guilds  besides,  those  of  the  weavers  and  shoemakers  for 
E^stance^  which  might  in  small  manufacturing  towns  aim  at 
he  same  position,  but  which  would  as  a  rule  content  themselves 
rith  making  regulations  for  their  own  crafts  and  with  possessing 
roperty  to  pay  the  expenses  of  their  own  festivals.     The  fines 
idd  by  these  bodies  show  that  the  king  or  the  sheriff  viewed 
i»em  with  jealousy ;  the  confirmation  of  their  position  by  charter 
roves  that  they  were  originally  voluntary  associations  and  not 
^  creation  of  the  State.     The  right  of  the  merchant-guild  to  Relation 
ttlude  from  the  privileges  of  trading  all  who  were  not  members  merohant- 
f  its  own  body  seems  to  imply  necessarily  either  that  these  craft-  craft-guilds, 
lalds  originally  stood  in  a  filial  relation  to  it,  or  that  the  member- 
up  of  the  narrower  involved  also  the  membership  of  the  wider 
«ety.    The  struggles  between  the  patrician  burghers  of  the 
serchant-guild  and  the  plebeians  of  the  craft-guilds,  which  mark 
le  municipal  history  of  Q-ermany,  have  no  exact  parallel  in 

^  GostomB  of  Newcastle,  Select  Cbartera,  p.  107 ;  charter  of  Lincoln,  ibid. 
9 ;  charter  of  Nottingham,  ibid.  159  ;  Crlanvill,  De  Legibn8,y.  5,  ibid.  155. 
So  also  that  of  Montgomery  ;  Eyton*8  Shropshire,  xi.  134 ;  and  that  of 
*«ter;  Harland's  Mameoestre,  i.  189.  It  is  probable  that  this  arrange- 
BQt  was  of  the  essence  of  the  guild,  and  that  the  power  of  enforcing  Uie 
relation  was  the  great  privUege  secured  by  the  confirmation  of  the 
uda  by  charter,  ^e  same  exclusive  right  is  exercised,  occasionally  at 
iBt,  by  the  craft-guilds ;  in  1157  the  shoemakers  of  Magdeburg  ordained 
kt  no  shoes  shouM  be  sold  in  the  city  except  by  members  of  their  guild 
hy  their  licence.  G.  L.  von  Maurer,  Stadteverfassg.  ii.  397. 
'  Abote,  p.  41a.  . 
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England,  although  there  are  traces  of  disputes  between  the 
mayor  and  citizens  of  London  and  the  guild  of  weavers  in  the 
fourteenth  century  which  show  that  the  relations  of  the  two 
bodies  were  not  satisfactorily  determined*.  That  theee  rela- 
tions were  created  by  a  separate  measure,  such  as  that  by 
which  the  several  guilds  at  Berwick*  coalesced  in  a  single 
merchant-guild,  is  scarcely  probable.     For  the  present  period 

I  however  the  existence  of  the  merchant-guild  and  its  prominence 
in  the  charters  are  nearly  all  the  data  that  we  possess.     In  the 

I  reign  of  Henry  II  there  can  be  little  doubt  that  the  possession^ 
©fa  merchant-guild  had  become  the  sign  and  token  of  muni- 
cipal independence :  that  it  was  in  fact,  if  not  in  theory,  the 
governing  body  of  the  town  in  which  it  was  allowed  to  exist. 
It  is  recognised  by  Glanvill  as  identical  with  the  conununa  of 
the  privileged  towns',  the  municipal  corporation  of  the  later  age. 
Yet  the  merchant-guild  and  the  governing  body  of  the  town 
are  not  identical  in  idea ;  the  chief  of  the  guild  is  the  alderman, 
the  chief  of  the  magistracy  is  the  praepositus  or  reeve.  The 
merchant-guild  of  York  may  be  recognised,  but  the  commnna  of 
London  is  watched  and  discouraged ;  the  formation  of  new  guilds 
without  autliorisation  is  punishable ;  they  are  adulterine  like  the 
adulterine  castles  of  the  barons ;  their  object  is  suspected  to  be 
not  the  maintenance  of  their  craft,  or  of  peace  or  religion,  but 
the  defeating  of  the  king^s  rights.  In  the  twenty-sixth  year  of 
Henry  II,  eighteen  adulterine  guilds  in  London  are  fined  in 
various  sums ;  amongst  these  are  the  goldsmiths,  the  butchers, 
and  the  pilgrims;  each  is  mentioned  as  having* its  own  alder- 
man^. The  offence  of  Ailwin  of  Gloucester^  and  of  Thomas 
'  from  beyond  the  Ouse  •  *  at  York  was  probablji  of  the  same 

'  Madox,  Finn*  Burgi,  pp.  19a  sq. 

*  Houard,  Trait^s,  iL  4O7  ;  ^nith,  English  Guilds,  pp.  338  sq. ;  Acts  of 
Fteliament  of  ScotUmd,  i.  89. 

*  Glanvill,  De  Legibus,  v.  5. 

*  •  Admerciamenta  de  gildis  adtdterbis.'  Madoz,  Hiii.  Ezcfa.  pp.  390, 
391. 

^  '  Ailwinus  Merciarius  reddit  compotum  de  £100  pro  GominuiUL*  Bot. 
Pip.  16  Henry  11 ;  Madox,  Hist.  Ezoh.  p.  391. 

'  *  Thcnnas  de  XJltrausa  reddit  oomputum  de  xz.  mards  pro  Coutmitaa 
qnam  volebant  fiBcere.*  Bot  Pip.  a  a  Heory  II;  Madox,  flnna  Bmgi, 
P-35- 
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loii,  thej  had  set  np  a  '  communa '  without  authority.     There  lUeRai 
must  have  beeu  in  London,  and  in  a  less  number  in  York  and 
Winchester  also,  some  other  influential  men  who  were  not  con- 
Mcted  with  trade,  and  whom  the  aggressive  policy  of  the  guilds 
Fould  necessarily  exclude  from  municipal  power:   these  con- 
dnued  probably  to  hold  their  own  courts  as  lords  of  manors  or  Relation  of 
to  daim  exemption  from  the  jurisdiction  of  magistrates  from  the  land- 
Rrhose  election  they  were  excluded ;  but  they  can  never  have  been  SS^Snity. 
strong  enough  to  oppose  the  popular  current :  the  great  men  of 
lincoln  who  possessed   sac  and  soc   must   either  have  been 
^rbed  in  the  merchant-guild  or  have  been  bought  up  by  it 
before  Henry  II   recognised  it  by  charter;    possibly  before 
Henry  I  sold  to  the  burghers  the   status  of  tenants-in-chief 
Bat  doubtless  every  trading  town  had  its  own  special  history, 
uid  made  its  own  special  sacrifices  for  unity  and  freedom.     In  The  growth 
Ix)ndon  the   struggle   lasted  the   longest  and  took  the   most  pomtum^ 
various  forms.     The  communa  there  did  not  obtain  legal  recog-  ,    ^^°* 
nition  until  1 19 1 ;  it  was  not  until  the  reign  of  Edward  11  that 
^  the  citizens  were  obliged  to  be  enrolled  among  the  trade- 
guilds,  and  in  the  reign  of  Edward  III  the  election  of  the  city  \ 
magistracies  was  transferred  from  the^  representatives  of  the  ! 
ward-moots  to  the  trading  companies^.    \  .^^  \  -  / 

The  history  of  this  feature  of  our  local  institutions  will  always  Political 
k  read  with  different  feelings;  whilst  municipal  independence  of  these 
^  ill  many  cases  helped  the  cause  of  liberty,  it  has  in  others 
^iicroached  largely  on  wider  rights ;  and  so  far  as  it  is  based  on 
^e  guild,  musM)e  regarded  as  the  result  of  a  series  of  infringe- 
onents  on  the  ancient  rights  of  free  inhabitants,  as  one  out  of 
many  cases  in  which  an  organisation  originally  created  for  the 
protection  of  the  weak  has  been  allowed  to  monopolise  their  rights 
^d  to  usurp  the  functions  of  government*.  The  dislike  with 
vhich  the  communa  was  viewed  outside  the  towns  is  marked  by 
Kichard  of  Devizes,  a  free-speaking  author,  who  famishes  some 

*  See  Br.  Brentano'sEssay  in  Smith's  English  Guilds,  p.  czi. 

'  Thftt  this  was  %hsy^  with  the  French  commimes  occasion^y  may  be 
"^^  bj  the  chartefot  Philip  II,  withdrawing  the  privileges  of  Etampes  in 
JJMeqaenc^ofttie  OTpression  of  the  drarches  and  knigbts  by  the  commune ; 
^^f^iouiances  des  Sois,  id.  277. 
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important  data  for  the  civic  history  of  the  reign  of  Bichard  I 
The  communa  is  '  tumor  plebis,  timor  regis,  tepor  sacerdotiL' 

The  process  then  by  which  the  guilds  gained  their  mtmidpal 
position  is  obscure;  and  it  was  not  completed  within  tlu 
Norman  period.  Its  history  can  scarcely  be  interpreted  withooi 
reference  to  the  development  of  town  organisation  which  wu 
going  on  abroad.  In  France  the  communal  constitution  was 
during  this  period  encouraged,  although  not  very  heartily,  bj 
Lewis  VI,  who  saw  in  it  one  means  of  fettering  the  action  d 
the  barons  and  bbhops  and  securing  to  himself  the  support  of  a 
strong  portion  of  his  people^.  In  some  cases  the  commune  d 
France  is,  like  the  guild,  a  voluntary  association,  but  its  objects 
are  from  the  first  more  distinctly  political.  In  some  parts  of 
the  kingdom  the  towns  had  risen  against  their  lords  in  the 
latter  half  of  the  eleventh  century,  and  had  retained  the  fruits 
of  their  hard-won  victories*.  In  others,  they  possessed,  in  the 
remaining  fragments  of  the  Karoliugian  constitution,  some 
organisation  that  formed  a  basis  for  new  liberties.  The  great 
Charters  of  number  of  charters  granted  in  the  twelfth  century'  shows  thai 
the  policy  of  encouraging  the  third  estate  was  in  full  sway  iu 
the  royal  councils,  and  the  king  by  ready  recognition  of  the 
popular  rights  gained  the  affections  of  the  people  to  an  extent 


^  Thierry  divides  the  mnnicipalities  of  Franoe  into  five  zones  or  regions  : 
(i)  the  North,  the  home  of  the  sworn  commune,  comprising  Picardj,  Artois. 
Flanders,  the  Isle  of  France,  Champagne,  and  Normandy  ;  (3)  the  Soutli, 
the  home  of  the  consular  forms,  dating  (by  a  bare  possibility)  from  Roman 
times ;  (3)  Central  France,  where  the  administration  was  generally  in  the 
hands  of  a  pr^vdt,  and  the  constitution,  something  like  that  of  the  English 
unchartered  towns,  based  on  the  ancient  usage  in  the  rural  districts; 
(4)  the  West,  comprising  Brittany  and  the  Poictevin  provinces ;  in  the 
former  the  parish  church  was  the  centre  of  administration,  and  the  sjrstem 
was  generally  parochial,  half  ecclesiaatioal  and  half  civil ;  in  the  latter 
sworn  communes  were  founded  on  the  model  of  Normandy;  (5)  tfct* 
£astem,  which  had  been  part  of  the  medieval  German  empire  and  share! 
the  general  history  of  the  German  municipalities.  Tableau  de  I'Anci^ine 
France  Municipale  ;  Hist,  du  Tiers  £tat,  ii.  43  sq. 

^  The  commune  of  le  Mans  appears  as  early  as  1073,  'Au;ta  igitur  oon- 
spiratione  quam  conmiunionem  vocabant ; '  Gesta  Pont.  Cenomann^  Ma- 
billon,  Analecta,  p.  308;  that  of  Cambray  dates  from  1076,  and  that  of 
Beauvais  from  1099.    Thierry,  Tiers  £tat,  ii  63. 

'  Many  of  these  may  be  found  in  the  Ordon.  des  Rois  ;  in  Baluze'a  Miscel- 
lanea, vols.  iii.  iv.,  and  in  the  Recueil  des  Monuments  InMits  de  V  Hist,  du 
Tiers  £tat,  ^.  by  Aug.  Thierry.  See  also  KemMe,  Saxons,  ii.  pp.  521-544. 
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which  has  few  parallels  in  French  hietory.    The  French  charters  The  charao 
are  in  both  style  and  substance  very  different  from  the  English,  liberties. 
The  liberties  which  are  bestowed  are  for  the  most  part  the  same^, 
exemption  from  arbitrary  taxation',  the  right  to  local  jurisdic- 
tion', the  privil^e  of  enfranchising  the  villein  who  has  been  for 
a  year  and  a  day  received  within  the  walls*,  and  the  power 
of  electing  the  officers".     But  whilst  all  the  English  charters 
contain  a  confirmation  of  free  and  good  customs,  the  French  are 
filled  with  an  enumeration  of  bad  ones'.     The  English  recur  in  Contnwted 
thought  to  a  time  when,  in  tradition  at  least,  they  possessed  of  Bngland. 
all  that  is  granted,  and  even  more ;  the  French  regard  only  the 
present  oppressions  from  which  they  are  to  be  delivered.     The 
English  have  an  ancient  local  constitution  the  members  of  which 
»re  the  recipients  of  the   new  grant,  and   guilds  of  at  least 
sufficient  antiquity  to  render  their  confirmation  typical  of  the 

*  Many  of  the  provisions  of  the  communal  charters  recall  the  early  guild 
cnetoms ;  o.  g.  the  direction  that  the  members  shall  not  abuse  one  another 
(StabilimeDtom  Rothomagense,  Duchesne,  p.  1066)  ;.  the  entrance  into  the 
l^ody  i»  effected  by  a  payment  to  the  common  fund  (charter  of  Noyon, 
A.D.  1191;  Baluze,  iii.  79). 

'  See  the  charter  of  Tours,  ad.  1181 ;  Baluze^  iii.  80 :  Chaumont,  A  J). 
1182  ;  Ordonnances,  xi  225.  In  the  latter  case  the  words  are,  *  ut  omnea 
dpi  in  eadem  permanebunt  Oommunitate,  ab  omni  talliata,  injusta  captione, 
<^^ditbne  et  universa  irrationabili  exactione,  cujuscunque  sint  homines, 
liberi  et  immunes  jure  perpetuo  permaneant' 

*  Only  however  where  the  king's  own  right  of  demesne  was  clear ;  the 
commune  of  Beauvais  was  under  die  justice  of  the  bishop.  Ordonnances, 
xi-  198.  The  privilege  of  not  being  called  to  plead  outside  the  town  is 
common;  c.g.  charter  of  Corbie,  Ordonn.  xi.  216. 

*  '  Si  quia  moram  fecerit  per  annum  et  diem  in  Commtmia  Senonensi  in 
P&ce  et  sine  juris  vetatione,  et  aliquis  postea  eum  requisierit  quod  sit  homo 
TOM,  non  illt  de  eo  respondebunt  jurati;*  Charter  of  Sens,  a.d.  i  189 ;  Ordonn. 
^\-  263.  The  privilege  was  not  peculiar  to  communes : '  Quiounque  vero  in 
^iUam  venientes,  per  annimi  et  diem  ibi  in  pace  manserint,  nee  per  regem, 
nee  per  praepoidtum  nee  per  monachum  justitiam  vetuerint,  ab  omni  jugo 
serritutas  deincepe  liberi  erunt;'  Charter  of  the  vill  of  Seaus,  A.D.  1153 ; 
Ordonxiancee,  xi.  199.  C£  the  charter  of  Voisines,  a.d.  1187  ;  ibid.  iv.  456. 
It  was  probably  an  understood* right,  which  required  limitation:  the  free 
rostic  who  wished  to  join  the  commune  of  S.  Biquier  had  to  resign  hie  land 
to  his  lord;  Ordonn.  xi.  184.  Cf.  charter  of  Boye,  ibid.  233 :  charter  of 
^nty,  ibid.  296.    The  parish  of  Lorris  has  the  enfiunchising  clause  ;  ibid. 

p.  101. 

*  Charter  of  Tours;  Baluze,  iii.  80:  Beauvais;  ibid.  81:  Chateauneuf, 
^D.  1181;  Ordonn.  xi.  221. 

*  See  the  charter  of  Bourgee,  a  J).  1 145  ;  Ordonnances,  i.  9 :  that  of 
^Meaos,  A.D.  1 168 ;  ibid.  i.  !<; :  that  of  Amiens ;  ibid.  xi.  264 ;  Baluze,  iii.  84 : 
^avaia»  a.D.  1115;  Ordonnances,  xi.  177:  Laon,  a.d.  1128;  ibid.  187. 
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The  French  freedom  DOW  guaranteed  ;  the  French  communia  is  a  new  body 

which,  by  the  action  of  a  sworn  confederacy,  has  wrong  from  iti 

oppressors  a  deliverance  from  hereditary  bondage'.    'Hie  French 

charters  abound  in  saving  clauses  protecting  the  rights  of  tbf 

feudal  lords  which  the  grant  infringed,  or  setting  asitie  those 

rights  in  accordance  with  the  principle  of  alliance  between  king 

and  commune  against  their  common  foes.   In  the  English  charters 

there  are  no  signs  of  such  antagonism  as  marks  the  one  case, 

or  of  such  cautious  liberality  as  distinguishes  the  other.    The 

commune  lacks  too  the  ancient  element  of  festive,  religionfi,  or 

contrasted    mercantile  association  which  is  so  conspicuous  in  the  history  of 

with  the 

Eiuciiah        the  guild.     The  idea  of  the  latter  is  English,  that  of  the  former 

is  French  or  Gallic.     Yet  notwithstanding  these  differences,  the 

substantial  identity  of  the  privil^es  secured  by  these  diarterB 

seems  to  prove  the  existence  of  much  international  ^rmptthy. 

The  ancient  liberties  of  the  English  were  not  unintelligible  to 

the  townsmen  of  Normandy  3  the  rising  freedom  of  the  German 

cities  roused  a  corresponding  ambition  in  the  towns  of  Flanders' j 

and  the  struggles  of  the  Italian  municipalities  awoke  the  energies 

of  the  cities  of  Provence.     All  took  different  ways  U>  win  th« 

same  liberties. 

Town  lift)  of      The  town  life  of  Qermany  presents  in  its  mercantile  develop 

ment  a  closer  parallel  with  that  of  England,  but  there  is  noj 

between  the  two  S3r8tems  the  direct  historical  connexion  whid^ 

through  the  lonnj  union  of  the  Norman,  Angevin,  and  Poictevi^ 

inheritances  with  the  English  crown,  subsists  between  the  instiJ 

tutions  of  France  and  England.     The  German  hansa  may  hav^ 

been   derived   from   England;   the  communa  of  London  ^| 

certainly  derived  from  France.     Hence  for  points  of  ounmoi 

history  we  must  look  further  back,  to  the  township  and  ta 

mark:    the   later  growth    of   German   city  life,  the  colonil 

character  of  the  great  Saxon  towns  with  their  artificial  pall 

^  *  Uniyersi  homines  infra  murum  civitatia  et  in  suburbio  commorant 
in  cujuscunque  terra maneant,  communiam  jurabunt'  Charter  of Beanvi 
A.D.  1182  ;  Baluze,  Misc.  iii.  80:  charter  of  Compiegne,  aj).  1153;  il 
p.  83  :  of  SoissonB,  a.D.  i  181 ;  ibid.  p.  79. 

'  See  the  Flemish  charters  in  Kemble,  Saxons,  ii.  528  aq.  In  tbal 
S.  Omer  the  guild  has  an  important  place. 
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ci&te  and  strict  caste  systenL  the  independent  mercantile  com-  Varieties  of 

-     ,       -Tki  .  ,   -n.  .1       .  .  ,  1  .  _  civic  conttt- 

mimitaes  of  the  Rhine  and  Franoonia,  the  mipenal  history  of  tutions 
Wonns,  Cologne^  and  Frankfort,  the  mercantile  principalities 
of  Augsburg  and  Niiremberg,  have,  if  some  slight  coincidences 
in  London  history  be  excepted,  no  parallels  in  England.  The  cities 
of  Spain  again,  whilst  they  unite  in  one  form  or  other  most  of 
the  elements  existing  separately  elsewhere, — the  colonial  charac- 
ter of  the  Saxon,  the  communal  spirit  of  the  French,  the  mer- 
cantile association  of  the  English  town  system, — are  in  the 
details  of  their  historical  growth  far  removed  from  the  condi- 
ti<M)8  of  English  society;  and  they  are,  it  must  be  added,  too  little 
illustrated  by  accessible  documentary  history  to  furnish  either  a 

parallel  or  a  contrast.    The  Italian  towns  have  a  distinct  de-  Italian 

towns. 
Telopment  of  their  own,  rather  owing  it  is  true  to  their  external 

relations  than  to  any  peculiar  element  inherent  in  their  institu- 
tions, but  sufficiently  marked  to  make  us  set  them  aside  in  a 
view  so  general  as  that  to  which  we  must  limit  ourselves.  Great 
in  mercantile  enterprise,  great  in  political  ambition,  centres  of 
life  and  progress,  they  were  no  int^ral  part  of  the  system  in 
which  they  were  imbedded :  they  were,  whether  bound  to  or  in 
league  against  imperial  power,  practically  independent  of  any 
higher  authority  than  their  own ;  and  by  their  jealousies,  enmities, 
^d  ambitions,  they  constituted  themselves  political  unities,  too 
weak  to  stand  alone,  too  proud  to  throw  themselves  into  the 
general  interest  of  the  peoples  among  which  they  were  placed, 
destined  by  their  very  temper  and  circumstances  to  a  short  and 
brilliant  career,  but  allowed  to  claim  a  very  slight  share  in  the 
benefits,  for  the  winning  of  which  their  own  history  had  been 
both  a  guiding  and  a  warning  light. 
The  communa  of  London,  and  of  those  other  English  towns  Mies  of 

7      .  older  sys- 

which  in  the  twelfth  century  aimed  at  such  a  constitution,  was  tems  survive 

,  .        in  the 

the  old  Encrlish  eniild  in  a  new  French  carb  :  it  was  the  ancient  modern  cor- 

,  .  -  ..11       porations. 

&B8ociation,  but  directed  to  the  attamment  of  mumcipal  rather 

than  mercantile  privileges:  like  the  French  communia,  it  was 

united  and   sustained   by  the  oaths  of  its  members   and   of 

those  whom  it  could  compel  to  support  it     The  major  and 

the  jurati,  the  n^iyor  and  jurats,  were  the  framework  of  the 
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The  mayor,  communa,  as  the  alderman  and  brethren  constitnted  the  guild,  and 
and^^^.  the  reeve  and  good-men  the  magistracy  of  the  township.  And  the 
^"*'  system  which  resulted  from  the  combination  of  these  elements, 
the  history  of  which  lies  outside  our  present  period  and  scope, 
testifies  to  their  existence  in  a  continued  life  of  their  own. 
London,  and  the  municipal  system  generally,  has  in  the  mayor 
a  reCc  of  the  communal  idea,  in  the  alderman  the  representa- 
tive, of  the  guild,  and  in  the  councillors  of  the  wards  the  suc- 
cessors to  the  rights  of  the  most  ancient  township  system.  The 
jurati  of  the  commune,  the  brethren  of  the  guild,  the  reeve  of 
the  ward,  have  either  disappeared  altogether,  or  taken  forms  m 
which  they  can  scarcely  be  identified. 

Chartered         Although  the  importance  of  this  rising  element  of  English 
towns  not      ,,.     ,  Z,  .       -,  .     ,.i.       i         ^         ^t    ,  i  i 

numerous  in  life  IS  sufficiently  great  to  justify  the  place  that  we  have  here 
period.  given  it,  it  is  not  to  be  supposed  that  during  the  period  before 
us  it  was  very  widely  diffused.  The  English  municipalities  w&re 
neither  numerous,  nor,  with  the  exception  of  London,  in  pos- 
session of  much  political  power :  their  liberties  took  the  form  of 
immunities  and  exemptions,  rather  than  of  substantial  influ- 
ences :  they  were  freed  from  the  exactions  of  the  8heri&,  but 
not  empowered  to  take  a  representative  share  in  the  adminis- 
tration of  the  county;  they  were  enabled  to  try  their  own 
prisoners,  to  oust  strange  jurisdictions,  to  raise  their  taxes  in 
their  own  way,  but  not  to  exercise  jurisdiction  outside  Iheir 
walls,  or  to  raise  their  voice  in  granting  or  refusing  a  contribu- 
tion to  the  wants  of  the  State.  Even  their  charters  were  re- 
ceived with  misgiving,  they  were  purchased  with  BoHd  gold, 
and  had  as  a  matter  of  fact  to  be  redeemed  in  the  form  of  con- 
Their  firmation  from  each  successive  king.     Still  the  history  of  the 

tinuous.    *  twelfth  century  is  one  of  distinct  and  uniform  progress. 
PointB  of  The  close  of  the  Norman  period  saw  the  English  towns  thus 

ment  far  advanced,  and  aiming  at  further  growth.     They  had  secured 

the  firma  burgi,  and  fr'eed  themselves  from  the  pecuniary  exac- 
tions of  the  sheriffs ;  they  had  obtained  a  recognition  by  charter 
of  their  free  customs,  that  is  of  the  special  rules  of  local  ad- 
ministration which  they  had  immemorially  observed :  their 
constitution  was  still  tliat  of  the  township  and  the  hundred, 
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but  the  relief  from  the  financial  administration  of  the  sheriff  Advantages 

really 
Md  BoggBsted  the   possibility  of  liberation  from  his  judicial  sgciu^d^by 

administration  also.  The  guilds  were  operating  so  as  to  pro- 
duce a  stronger  cohesion  among  the  townsmen ;  they  gathered  ' 
frequently  in  their  drinking-halls,  and  drew  up  their  own  regu- 
lations for  the  management  of  trade;  their  leading  men  pos- 
fiessed  the  ancient  burgages  on  which  the  king's  dues  Vere 
paytble,  and  this  was  enough  to  entitle  them  to  such  social  power 
u  was  left  in  local  hands ;  they  possessed,  if  not  the  sole  right  to 
trade,  something  very  like  a  monopoly  of  all  mercantile  dealings, 
lod  a  claim  to  immunity  from  tolls  throughout  the  shire  or  the 
Kalm,  and  in  some  cases  even  in  the  foreign  dominions  of  the  king. 
Accordingly  tlie  membership  of  the  guild  is  indispensable  to 
the  full  and  perfect  status  of  the  burgher.  Some,  if  not  all  the 
towns  80  priyileged,  could  confer  freedom  on  the  villein  by 
allowing  him  to  stay  for  a  year  and  a  day  within  their  walls,  or 
enrolling  him  in  their  guild :  the  most  offensive  of  the  services 
demanded  from  tenants  of  demesne  land  were  remitted  to  them. 
They  could  still  be  tallaged,  taxed  at  the  will  of  the  king,  but 
•0  could  the  rest  of  the  nation.  Except  through  the  agency  of 
their  own  magistrates  they  could  not  be  forced  by  a  stranger 
to  appear  in  the  courts  of  law.  Diversities  of  custom  there 
doubtless  were,  but  in  all  this  there  was  a  strong  tendency 
towards  liberty.  How  well  the  towns  repaid  the  confidence 
>hown  by  the  kings  in  the  gift  of  these  privileges  appears  in 
the  history  of  Henry  II  and  his  sons. 

The  example  set  by  the  sovereign  in  the  cities  and  boroughs  Towminthe 
that  were  under  his  direct  control  was  followed  by  the  lords  meuw  lords, 
who  held  boroughs  in  demesne.     The  earl  of  Leicester  chartered 
lus  town  *,  and  the  earl  of  Chester  the  boroughs  of  the  palatine 

'  Thompaon,  Municipal  Antiquities,  pp.  39,  39,  41,  44,  &c.  The  history 
^  Leicester  supplies  a  story  iUustrative  of  the  process  by  which  new  liber- 
^  were  obtained.  In  order  to  avoid  the  necessity  of  trial  by  battle,  the 
Bi^en  of  Leicester,  in  or  about  the  reign  of  Henry  I,  petitioned  the  earl 
ttiat  they  might  have  a  body  of  twenty-four  men  chosen  out  of  their  own 
jwnber  to  decide  all  pleas ;  and  they  promise  to  pay  3rf.  yearly  for  each 
w>U8e  m  the  High-street  that  had  a  gable:  these  twenty-four  were  the 
jftrora  of  the  portmao-mote ;  a  court  which  appears  in  some  other  corpora- 
*^  in  the  north,  and  answers  to  the  court-le^  or  lagh-moot.    The  story 
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earldom :  Durham  received  its  privileges  from  the  bishop,  and 
the  great  prelates  whose  rights  excluded  the  interference  oi 
sheriff  and  shire-moot  were  able  to  bestow  on  their  towns  piivi 
leges  scarcely  less  extensive  than  those  given  by  the  crown 
Unchartered  But  there  were  other  town  communities  outside  all  these  classes 

towns. 

depending  on  mesne  lords  who  were  witJboat  the  power  ol 
granting  immunities,  or  depending  on  the  crown  but  not  ricl 
enough  to  purchase  charters.  These  subsisted  under  the  ancieiii 
township  or  manorial  system,  and  down  to  a  comparativ^y  late 
period  were  distinguished  only  by  external  features  from  the 

Market  runJ  communities.  From  this  class  sprang  the  largest  part  d 
the  market  towns  of  the  present  day :  the  privilege  of  having 
a  market  was  not  grudged  by  the  rulers  whose  revalues  it 
helped  to  swell;  and  once  established,  the  market  involved 
a  humble  machinery  of  police  and  magistracy,  which  gave  to 
the  place,  otherwise  undistinguished  from  the  villages  around  it, 
\  some  semblance  of  municipal  constitution.     V 

The  villein  132.  The  history  of  that  extensive  portion  of  the  population 
which  lay  outside  the  classes  thus  accounted  for,  is,  during  th€ 
Norman  period,  extremely  obscure.  The  man  who  had  no 
political  rights,  and  very  little  power  of  asserting  his  social 
rights,  who  held  his  cottage  and  garden  at  the  will  of  a  mastef 
who  could  oppress  him  if  he  could  not  remove  him,  and  could 
claim  without  rewarding  his  services, — ^who  had  no  rights  agaiosi 
his  master,  and  who  could  only  assert  such  rights  as  he  had 

The  rusticus  through  the  agency  of  his  master, — the  rusUcua,  the  ncUivuSy  the 
servus, — ^fell  only  occasionally  within  the  view  of  the  writer  who 
chronicled  great  events,  and  then  but  to  add  an  inaignificant 
feature  to  his  picture.  The  villein  possessed  no  title-deeds,  hi 
the  evidence  of  which  his  rights  were  attested ;  he  carried  hif 
troubles  to  no  court  that  was  skilled  enough  to  record  its  pro- 
ceedings. It  is  only  by  a  glimpse  here  and  there  that  we  arc 
enabled  to  detect  his  existence ;  and  the  glimpses  are  too  un 
certain  to  furnish  a  clue  by  which  his  history  can  be  traced 

is  found  in  an  inquest  of  39  Hen.  Ill,  which,  I  fear,  is  not  good  anthorityj 
Compare,  however,  the  charters  printed  in  Harland's  Mameoestre,  i  181 
183,  188,  195, 198,  199,  where  important  illustrations  are  given  from  iM 
constitutions  of  Chester,  Preston,  Liverpool,  Lancaster,  and  Salford. 

Digitized  by  VjOOQIC 


n.]  The  Villenage.  427 

Tet  when  he  reappears,  as  he  does  in  the  thirteenth  and  four-  Depression 

teenth  centmies,  he  bears  marks  of  a  history  on  which  sonaetude! 

conjectures  must  be  hazarded.     Under  the  Anglo-Saxon  system 

there  is  no  difficulty  in  estimating  his  position :    it  is  one  of 

depression  but  not  of  helplessness  :  when  he  comes  before  us  in 

the  reign  of  Richard  II  his  condition  is  one  which  suggests  that 

the  three  centuries  that  have  elapsed  since  the  Conquest  have 

hpen  for  him  centuries  of  continuous  decline. 

The  Anglo-Saxon  laws  recognised,  as  we  have  seen^,  a  class  of  Ando-Saxon 
-  "  servitude, 

serfii,  or  theows,  who  were  the  mere  chattels  of  their  master.   The 

landless  man,  on  the  contrary,  was  free  in  all  personal  relations, 
although  he  must  have  a  surety  or  a  patron,  to  answer  for  his 
forthcoming,  or  to  assert  his  rights  in  all  matters  of  which  the 
law  took  cognisance.  The  landless  man  might  settle  on  the  land 
of  another,  or  take  service  in  his  household ;  he  might  act  as 
a  hired  labourer,  or  as  a  small  rent-paying  tenant ;  he  might  be 
attached  hereditarily  to  his  master,  or  to  the  land  that  his 
taster  owned.  And  the  lowest  class  of  landowner,  that  is,  the 
ceorl  who  possessed  a  little  alod  of  his  own,  had  often,  perhaps 
generally,  found  it  necessary  to  put  himself  under  the  protection 
of  his  powerful  neighbour,  who  would  defend  his  rights  and  dis- 
charge his  public  services  in  consideration  of  a  rent  paid  or  labour 
given,  or  an  acknowledgment  of  dependence.  The  barons  who  took 
the  Domesday  Survey  recognised  the  existence  of  aU  these  classes,  Servitude  in 
and  of  distinctions  among  them  much  more  minute  than  can  be 
interpreted  at  the  present  day '.     That  record  attests  the  exist- 

\  ^^'  PP-  ^^*  79- 
Hlia,  Intr.  iL  511  sq.,  gives  the  following  numbera :  bordarii,  82,119; 

^tarii,  5054;  coeoets,   1749;   servi.    25,156;    villani.   108,407;   besides 

•ooall  numbers  of  diiferent  classes  which  may  be  referred  to  the  same  heads. 

i^e  distinctioxis  among  these  chisses  are  generally  based  on  the  variety 

of  services  to  which   they  were  liable  or  the  extent  of  the   land  they 

^ere  allowed  to  hold ;  but  local  customs  differed,  and  the  warning,  •  Videat 

^oi  scyram  tenet,  ut  semper  sciat  quae  sit  antiqua  terrarum  institutio  vel 

popoli  ooDsuetndo/  was  very  neoessary.   Rectitudines,  in  the  Ancient  Laws, 

^  ThorpOvp-  1 86.     Explanations  of  most  of  the  terms  will  be  found  in  the 

^^<)0titudine8  Singulamm  Personarum;  in  GreenwelFs  edition  of  Boldon 

Bake,  pp.  1  sq. ;  in  Robertson's  Scotland  under  her  Early  Kings,  ii.  158  sq. ; 

in  H&le*s  Domesday  of  S.  Paul's,  and  Register  of  Worcester ;  in  Pearson's 

^vly  and  Middle  Ages,  Thorpe's  Lappenberg,  and  Ellis's  Introduction  to 

l^mesday. 
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ence  of  more  than  25,000  servi,  who  must  be  understood  to  be, 
at  the  highest  estimate  of  their  condition,  landless  labourers; 
over  82,000  bordarii ;  nearly  7000  cotarii  and  cotseti,  whose 
names  seem  to  denote  the  possession  of  land  or  houses  held  by 
service  of  labour  or  rent  paid  in  produce;  and  nearly  110,000 
villani.  Above  these  were  the  liberi  homines  and  sokemanni, 
who  seem  to  represent  the  medieval  and  modem  freeholder. 

;oin  The  villani  of  Domesday  are  no  doubt  the  ceorls  of  the  pre- 
ceding period,  the  men  of  the  township,  the  settled  cultivators 
of  the  land,  who  in  a  perfectly  free  state  of  society  were  the 
owners  of  the  soil  they  tilled,  but  under  the  complicated  system 
of  rights  and  duties  which  marked  the  close  of  the  Anglo-Saxon 
period  had  become  dependent  on  a  lord,  and  now  under  the 
prevalence  of  the  feudal  idea  were  regarded  as  his  customary 
tenants;  irremoveable  cultivators,  who  had  no  proof  of  their 

jf«"  title  but  the  evidence  of  their  fellow  ceorls.  For  two  centuries 
after  the  Conquest  the  villani  are  to  be  traced  in  the  possession 
of  rights  both  social  and  to  a  certain  extent  political :  their 
oaths  are  taken  in  the  compilation  of  Domesday,  their  repre- 
sentatives attend  the  hundred-moot  'and  shire-moot ;  they  are 
spoken  of  by  the  writers  of  the  time  as  a  distinct  order  of  so- 
ciety, who,  although  despicable  for  ignorance  and  coarsened  ^ 
were  in  possession  of  considerable  comforts,  and  whose  immu- 
nities from  the  dangers  of  a  warlike  life  compensated  for  the 
somewhat  unreasoning  contempt  with  which  they  were  viewed 
by  clerk  and  knight.  During  this  time  the  villein  could  assert 
his  rights  against  every  oppressor  but  his  master ;  and  even 
against  his  master  the  law  gave  him  a  standing-ground  if  he  could 
make  his  complaint  known  to  those  who  had  the  will  to  main- 
tain it.  But  there  can  be  little  doubt  that  the  Norman  knight 
practically  declined  to  recoguise  the  minute  distinctions  of  Anglo- 
Saxon  dependence,  and  that  the  tendency  of  both  law  and  social 
habit  was  to  throw  into  the  class  of  natim  or  bom  villeins  the 
whole  of  the  population  described  in  Domesday  under  the  heads 

^  e.g.  '  Serri  vero,  quos  vocamua  rasticos,  suos  ignominioaos  et  degeneres 
in  ardbus  eis  indebitis  enutrire  contendunt,  non  at  exeant  a  vitiis  aed  ut 
abundent  divitiis  .  .  .  Bedimunt  suos  a  dominis  servi.  .  •  •'  W.  Map,  da 
Nugis  Curialium,  p.  9. 
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of  serri,  bordarii,  and  villani  ^.  Not  but  that,  if  it  came  to  a  Lemi  §tatiw 
question  of  law,  the  local  witnesses  might  in  each  case  draw 
a  distinction  as  to  the  status  of  the  villein  concerned ;  the  testi- 
Biony  of  the  township  or  the  hundred  might  prove  that  this 
man  was  descended  from  a  family  which  had  never  been  free, 
this  from  a  bought  slave,  this  from  a  commended  ceorl;  but 
the  law  administered  by  Norman  jurists  classed  nativi  and  vil- 
lani together ' :  the  nativus  could  not  be  made  a  knight  or  a 
clerk  without  the  leave  of  his  master,  or  without  formal  emanci- 
pation ;  the  villanus,  with  his  sequela,  his  service,  and  his 
progeny,  could  be  disposed  of  in  the  same  deed  of  sale  or  gift 
that  alienated  the  land  on  which  he  had  been  settled  for  ages  ^ : 
the  villein  could  not  leave  his  home,  for  by  so  doing  his  lord 
lost  his  services.  It  is  true  that  in  a  state  of  society  in  which 
the  land  is  far  too  wide  for  its  inhabitants,  and  in  which  accord- 
ingly the  wages,  of  labour  may  be  said  to.be  paid  in  land,  such  a 
state  of  dependence  may  be  compatible  with  much  personal 
comfort  and  some  social  ambition  ;  but  it  is  in  itself  a  degraded 
position,  and  has  a  tendency  to  still  further  degradation.  Inci-  ^ 
dentally  however  it  is  probable  that  the  influx  of  Norman  ideas 
helped  to  raise  the  lowest  rank  of  dependents  ;  for  although  the 
free  ceorl  becomes  the  villein,  the  servus  or  theow  disappears 
altogether.  Not  to  anticipate  here  the  further  conclusions  which 
still  he  far  ahead  of  us,  it  may  be  said  that  under  the  Norman 

'  In  one  entry  on  the  Pipe  Roll  of  Henry  I  tbey  seem  to  be  treated  as  part 
of  the  stock  upon  an  estate :  '  Restoldus  debet  ^6239  159.  2d.  numero,  pro 
defectu  comitatus,  videlicet  in  annona,  et  domibus,  et  grangiis,  et  molen- 
diniA,  et  piscariis,  et  viUanis,  et  bordariis,  et  bnris  et  bubulcis  et  foeno.*  p.  2. 

'  The  fifth  book  of  Glanvill  is  devoted  to  the  question  of  villenage,  or 
the  status  of  the  nativua:  'Omnia  catalla  cujuslibet  nativi  ita  intelli- 
guntor  ease  in  potestate  domini  sui  quod  propriis  denariis  suis  versus 
dominom  snum  a  villenagio  se  redimere  non  poterit ;  si  quis  vero  extra* 
neus  eum  ad  liberandum  eineret  suis  nummift,  posset  quidem  perpetuo 
versus  dominum  snum  qui  eum  vendiderat  se  in  ^atu  libertatis  tueri.'  ch.  5. 
'  Ascriptitii  qui  villani  dicuntur,  quibus  non  est  liberum  obstantibns  quidem 
dominis  suis  a  sui  status  conditione  discedere/  Dialogus  de  Scaccario, 
i*  10.  The  chattels  of  the  ascriptitii  might  be  sold  to  pay  their  lord's  debts, 
but  not  until  all  his  own  saleable  property  had  been  sold ;  and  in  case  of  a 
Bcut^e,  those  of  the  knights  holding  under  a  de&ulting  lord  might  be  sold 
as  well  as  those  of  the  villein.     Ibid.  ii.  14. 

'  See  examples  in  Madox,  Formulare  Anglicanum,  pp.  416  sq.  None 
liowever  of  the  documents  there  given  belong  distinctly  to  the  Norman 
idgns. 
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Adrantora  kings  sfQch  slight  indications  as  we  possess  of  ihe  state  of  the 
in  the  Nor-  villeins  show  them  to  have  heen  in  possession  of  considerable 
social  pnvileges.  They  were  safe  in  the  possession  of  their 
hpmes  ;  they  had  a  remedy  against  the  violence  of  their  masters  <; 
they  could,  if  they  chose  to  renounce  their  holdings  and  take 
refuge  in  a  town,  become  members  of  the  guild,  and  there,  when 
unclaimed  for  a  year  and  a  day,  obtain  the  full  rights  of  free  men ; 
they  could  obtain  manumission  by  the  intervention  of  the  Church, 
which  always  proclaimed  the  liberation  of  the  villein  to  be  a 
work  of  merit  on  the  part  of  the  master.  But  it  by  no  meant 
followed  that  manumission  was  a  material  benefit,  if  thereby  the 
newly  enfranchised  man  lost  his  title  to  be  maintained  on  his 
lord's  land,  and  must  forthwith  look  for  new  service  or  throw 
himself  on  the  chances  of  war  or  trade.  Under  a  feurly  good 
lord,  under  a  monastery  or  a  college,  the  villein  enjoyed  immu- 
nities and  security  that  might  be  envied  by  his  superi<n*s ;  he 
had  a  ready  tribunal  for  his  wrongs,  a  voice  in  the  management 
of  his  village ;  he  might  with  a  little  contrivance  redeem  his 
children  and  start  them  in  a  higher  state  of  life.  His  lord  had  a 
peremptory  claim  on  his  earnings,  but  his  lord  had  a  lord  whose 
claims  on  him  were  as  irresistible  if  not  as  legally  binding.  He 
was  excluded  from  juries  and  assizes  touching  property,  but  by 
that  exemption  he  was  freed  from  the  risk  of  engaging  in 
quarrels  in  which  he  would  be  crushed  without  pity  by  the  more 
powerful  neighbour  against  whom  he  might  have  to  testify.  If 
he  was  without  political  rights,  so  were  also  the  great  majority 
of  his  superiors. 

The  few  laws  of  the  Norman  period  do  not  much  affect  the 
villein.  The  manumitting  clause  of  the  Conqueror's  charter,  as 
commonly  received,  is  the  interpolation  of  a  later  age*:  it  k 

'  •  AliireduB  de  Cheaffeword  reddit  oompotum  de  40s.  pro  rustioo  verb©- 
rato.'  This  must  have  been  his  own  rwticus,  for  an  assault  on  another 
man's  villein  would  not  have  been  reported  in  the  royal  acconnts.  Pipt 
Roll  31  Hen.  I.  p.  55. 

*  Thorpe,  Ancient  Laws,  p.  a  13 :  *  Si  qui  vero  velit  servum  suum  libenim 
facere,  tradat  eum  vicecomiti  per  manum  dexteram  in  pleno  comiiatu^i 
quietum  ilium  damare  debet  a  jugo  servitutis  suae  per  manumissionan,  el  I 
ostendat  ei  liberas  vias  et  tradnt  illi  liben  anna,  scilicet  T»m>^»^m  e^ 
Radium,  deinde  liber  homo  efficitur.* 
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miy  by  a  bold  inference  that  we  can  argue  from  the  words  of  Le^ 
he  charter  of  Henry  I  that  the  villeins  came  within  the  pro-  the  viUein. 
isioD  that  the  barons  should  treat  their  men  as  the  king  treated   .  i . 
he  barons*.     The  enfranchising  power  of  the  borough  or  the  /'I 
fnild  may  be  inferred,  but  cannot  be  proved.     The  restriction 
mposed  by  the  Constitutions  of  Clarendon  on  the  ordination  of 
he  rustics  seems  to  imply  that  the  practice  had  reached  a  point 
t  which  it  was  liable  to  be  abused'.     The  exclusion  of  the 
rilUni,  cotseti,  and  ferdingi,  of  mean  and  poor  persons,  from  the 
ndicial  duties  of  the  shire-moot,  was  a  measure  which  common 
jrudence  and  policy  alike  must  have  dictated '.     It  may  how- 
ever be  doubted  whether  the  word  viUani  had  during  the  twelfth 
Jentmy  fully  acquired  the  meaning  of  servitude   which  was 
ittached  to  it  by  the  later  lawyers. 

133.  The  military  system  of  the  Normans,  so  far  as  it  is  con-  MUitary 
oected  with  their  doctrine  of  tenure,  need  not  be  further  dis- 
rossed  here.  We  have  seen  that  the  distribution  of  the  land 
mto  knights'  fees  was  a  gradual  work,  which  was  not  completed 
tti  the  reign  of  Henry  IE.  When  therefore  Ordericus  Vitalis 
describes  the  regular  feudal  force  of  the  kingdom  as  consisting  of 
axty  thousand  knights,  to  whom  a  proper  provision  in  land  had  Knights' 
heen  assigned  by  the  Conqueror,  it  is  clear  that  he  is  stating  an 
inference  drawn  from  some  calculations  which  we  do  not  possess, 
<fr,  as  seems  probable,  it  was  based  on  a  misunderstanding  of  the 
^mesday  Survey  *.     The  apparently  inexplicable  diversities  in 

*  Above,  p.  306. 

*  '  Filii  msticonun  non  deb^nt  ordinari  absque  assensa  domini  de  cajus 
*«n»  nati  dignoBCuntor.'    Const.  16 ;  Select  Charters,  p.  134. 

'  '  See  the  passage  quoted  above,  p.  396,  note  2.  In  the  Pipe  Roll  of  31 
Henry  II  are  several  cases  of  amercements  imposed  for  placing  rtutici  on 
jories  and  assizes.    Madox,  Hist.  Exch.  p.  379. 

It  is  certain  that  even  the  officials  of  the  Exchequer  had  no  certain 
computation  of  the  number  of  knights'  fees.  Alexander  Swerford,  the 
<*iginal  compiler  of  the  Liber  Ruber  Scaccarii,  who  wrote  in  1 230,  tells  ua 
^hat  Longohamp  when  Chancellor  had  endeavoured  in  vain  to  ascertain  it : 
'  Ulud  commune  verbum  in  ore  singulorum  tunc  temporis  divulgatum 
wtunm  reputans  et  mirabile,  quod  in  regni  conquisitione  dux  Normannorum 
Rex  Willelmus  servitia  xxxii.  millia  militum  infeodavit/  (Hunter,  Three 
Catalogues,  p.  13.)  Stephen  Segrave  however,  the  minister  of  Henry  HI, 
reckoned  32/x)o  as  the  number.  (Ann.  Burton,  p.  367.)  The  calculation 
«  Higdan  in  the  Pdyohronicon,  lib.  L  c.  49*  makes  the  whole  number 
^•015,  of  wluch  28,015  are  held  by  the  regions ;  but  as  he  makes  the 
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Difficulty  of  the  computation  of  the  acreage  of  the  hide,  the  variation  of  th 

OOHlDtlwl* 

numhers  of  hides  contained  in  the  knight's  fee,  and  the  fact  thai 
the  system  of  assessment  by  knights'  fees  furnishes  no  real  cItm 
to  the  number  of  warriors  actually  producible,  are  sufficient 
reason  for  not  hazarding  a  conjectural  estimate.     The  numbei 
of  knights  who  could  be  brought  into  the  field  at  once  was  bi 
no  means  large;  the  whole  number  furnished  by  the  tenants- 
in-chief  from  the  ten  counties  south  of  the  Thames  and  Ayou 
was,  as  we  learn  from  the  Liber  Niger,  only  2047  *  •  «^d  these 
counties  probably  contained  a  fourth  part  of  the  population. 
The   official   computation,  on   which   the   scutage  was   levied, 
reckoned    in    the    middle    of   the  thirteenth    century    32,000 
knights'   fees,  but  the  amount  of  mpney  actually  raised   by 
Henry  IT  on  this  account,  in  any  single  year,  was  very  far  firom 
commensurate.    The  exact  obligation  of  the  knight's  service  was 
to  fiimish  a  fuUy-armed  horseman  to  serve  at  his  own  expense  for 
foity  days  in  the  year.     This  service  was  not  in  practice  limited 
to  the  defence  of  the  country  in  which  the  estate  lay;    the 
Norman  knights  served  the  Norman  king  both  in  England  and 
abroad,  nor  did  the  question  of  foreign  service  arise  during  this 
period  of  our  history.     The  baron  led  his  own  knights  under  his 
own  banner,  the  host  was  arranged  by  the  constable  or  marshal 
Union  of  the  under  the  supreme  command  of  the  king  :  the  knights  who  held 
under  the     less  than  baronial  fees  under  the  crown  appeared  with  the  rest 
of  the  forces  of  the  shires  under  the  command  of  the  sheriff 
The  infantry  must  have  been  furnished  almost  entirely  by  the 
more  ancient  fyrd  system,  or  by  mercenaries.     It  is  however 
improbable  that  anything  like  a  regular  force  of  infantry  was 
maintained  by  the  Norman  kings.     It  was  enough,  after  the 


Obliipition 
of  military 
service. 


parish  churches  45,001  in  number,  his  calculation  is  only  a  contrivaooe  to 
reconcile  the  60,000  of  Ordcricus  with  the  32,000  of  popular  opinion.  From 
Higden  the  statement  is  taken  by  the  author  of  the  chronicle  called 
Eulogium  (vol.  ii.  p.  154),  from  which  work  it  was  taken  hy  n.  host  of 
copyists  :  Selden  in  his  notes  on  Fortescue  quotes  it  from  the  EulogiuuL 

^  Pearson,  Early  and  Middle  Ages,  i.  375  ;  ii.  309,  496,  497.  Mr.  Pear> 
son's  conjecture  that  the  number  of  33,000  really  applied  to  the  hides,  and 
that  the  knights'  fees,  calculated  at  five  hides  each,  would  be  6400,  is 
ingenious ;  but  the  statement,  wherever  it  is  made,  is  distinctly  referred  to 
the  knight's  fees  only,  and  the  absurd  computation  of  the  parish  churches 
shows  that  it  was  a  mere  guess. 
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ptcificfttion  of  the  country  by  the  Conqueror,  that  a  force  of  Obligatioa 
knights  should  be  kept  together  for  such  hurried  expeditions  on  servioe. 
the  Welsh  or  Scottish  borders  as  received  the  name  of  wars. 
The  like  body  accompanied  the  king  in  his  visits  to  Normandy. 
Where  more  was  jrequired,  as  was  the  case  in  the  struggles  of  the 
early  years  of  Henry  I,  recourse  was  had  to  the  native  popu- 
lation.   Every  free  man  was  sworn,  under  the  ii^unction  of  the 
Conqueror,  to  join  in  the  defence  of  the  king,  his  lands  and 
his  honour,  within  England  and  without  ^ :  nor  was  any  fixed 
period  for  such  service  defined  by  the  law;  although  custom 
must  have  restricted  the  demand  for  it  to  cases  in  which  the 
kingdom  was  imperilled  by  invasion,  and  must  have  limited  its 
duration  according  to  the  provision  made  by  the  county  for  the 
force  it  furnished.     The  oath  thus  taken  must  have  legalised 
the  employment  of  English  troops  for  the  war  in  Maine  in  1073, 
and  the  summons  issued  by  William  Eufus  to  the  English, 
in  obedience  to  which   30,000  foot-soldiers  were  furnished  for 
war  in  Normandy '.     Each  of  these  received  from  the  shire  a  Provision 
torn  of  ten  shillings,  which,  compared  with  the  twenty  shillings  shin)  for  the 
which  in  the  county  of  Berks  were  paid  towards  the  expenses  of 
each  knight  for  two   months',  may  perhaps  imply  that  two 
months  was  the  customary  period  of  service.     On  these  terms 
then  it  is  probable  that  the  English  forces  which  assisted  Henry 
in  the  humiliation  of  Eobert  of  Belesme  were  collected ;  and 
although  the  long  peace  which  followed  gave  but  few  oppor- Action  of , 
tunities  for  the  king  to  demand  the  fulfilment  of  the  obligation,       ^^^ 
the  invasion  of  the  north  by  King  David  in  1 1 38  found  the 
Yorkshiremen  still  mindful  of  their  duty  and  capable  of  dis- 
charging it  successfully  *. 

But  there  can  be  little  doubt  that  for  the  Norman  wars  of  Herpenaiy ; 
Henry  I,  and  for  the  partisan  warfare  which  desolated  England 
under  St^hen,  mercenaries  were  largely  employed.     In  1085 
the  Conqueror's  army  raised  for  the  defence  against  Canute  of 
Denmark  was  composed  of  '  solidarii  ^,'  footmen  and  archers 

*  Select  Chartera,  p.  80.  «  Flor.  Wig.  AJ).  1094. 

*  Above^.  117,  note  a.         *  Richard  of  Hexham,  ed.  Twyaden,  c.  321. 

*  Flor.  Wig.  A.D.  1085. 
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Kmpioy-  collected  from  all  parts  of  France  and  Brittany ;  and  after  the 
mercenaries,  first  Crusade  the  hosts  of  veteran  adventurers  who  survived 
their  pilgrimage  were  at  the  disposal  of  Henry  I.  The  mer- 
cenaries drawn  by  him  from  Flanders  gave  Stephen  and  Matilda 
a  precedent  for  a  practice  which  to  a  great  extent  indeed 
economised  the  blood  and  sinew  of  the  native  English,  but  yet 
was  productive  of  much  misery  and  great  irritation.  The 
rapacity  of  the  Flemings  created  in  the  people  an  intense  feeling 
of  hatred,  and  one  of  the  most  popular  provisions  of  the  reform 
carried  out  by  Henry  II  was  the  expulsion  of  these  plunderers. 
The  fact  that  each  of  these  three  sources  of  military  strength, 
the  feudal  array,  the  national  militia,  and  the  mercenary  com- 
panies, was  available  on  both  sides  the  channel,  placed  a  very 
Unpopn-      powerful  engine  of  warfieure  in  the  king's  hands ;  and  we  shall 

mercenaries  see  as  we  proceed  that  among  the  very  first  steps  towards  a 
in  England.  .      .  ^     ,  .        ,         .  ,  .  ,    i. 

reorganisation  of  the  national  unity  were  measures  which  for- 
bade the  introduction  of  mercenaries  into  England,  a  growing 
reluctance,  culminating  in  a  positive  refusal,  on  the  part  of  the 
feudal  tenants  to  fight  the  king's  battles  abroad,  and  the  actual 
cessation  of  any  attempt  to  make  use  of  the  English  free 
population  for  foreign  warfare. 
How  much  134.  This  survey  of  the  history  of  the  Norman  sovereigns, 
Kvstem  was   whilst  it  furnishes  but  a  broken  outline  of  their  administratiYe 


HVJ 
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system  in  general,  suggests  questions  which  it  is  by  no  means 
easy  to  answer.  How  far  was  the  machinery,  the  recorded 
facts  of  which  have  been  here  given,  the  national  system  of  the 
Normans  in  their  earlier  seats  ?  how  hr  was  it  a  mere  transk^J 
tion  of  English  institutions  into  Norman  forms  1  how  fieir  was  iii 
the  result  of  a  combination  which  forced  both  elements  into  newi 
developments?  What  was  purely  Norman,  what  was  purely 
English,  what  was  new  1  The  opinions  of  lawyers  and  historian^ 
l^vft  wi^^ply  ^iffArff(1  on  this  point ;  and  the  difierences  seem  iij 
many  cases  traceable  rather  to  the  mental  constitution  than  t« 
the  political  or  national  prepossessions  of  the  writers.  Oinl 
authority  insists  on  the  immemorial  antiquity  of  every  insti- 
tution the  origin  of  which  cannot  be  fixed  by  date;  anotl 
refuses  to  recognise  the  possible  existence  of  a  custom  before  i 
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appeare  definitely  in  contemporary  records :  this  writer  regards  Variety  of 
*  .     .  _  IT         ^  ^  -    .,         ,     opinions, 

the  oommon  features  of  two  systems  as  positive  proofe  that  the 

one  is  derived  from  the  other ;  that  refuses  to  receive  any  amount 
ctf  analogy  as  proof  of  historical  connexion.     The  result  has 
been  on  the  one  hand  to  treat  the  Norman  system  of  govern- 
ment as  an  entire  novelty,  and  on   the  other  to  reduce  its 
inflnences  to  the  merest  and  most  superficial  shades  of  change. 
The  view  that  has  heen  taken  in  the  earlier  chapters  of  this 
book  has  recognised  to  the  fullest  extent  the  permanence  of  the 
Anglo-Saxon  institutions,  and  under  each  head  of  the  present 
chapter  have  been  noted  the  features  of  the  Norman  reigns 
which  appeared  really  strange  to  the  older  rule.     In  the  policy  idea  of  this 
«f  the  Conqueror  we  have  traced  the  existence  of  an  idea  of 
combination,  of  dovetailing  or  welding  together  the  chief  ad- 
ministrative framework  of  the  two  races.    In  taxation  the  Dane- 
geld  is  distinctly  English,  the  feudal  aid  is  as  distinctly  Norman  : 
William  maintained  both.      In  legal  procedure  the  hundred- 
noot  and  the  shire-moot  are  English,  the  custom  of  trial  by 
battle  is  Norman ;  in  military  organisation  the  fyrd  is  Anglo- 
Saxon,  the  knight-service  is  Norman :   in  each  case  the  Con- 
queror introduced  the  one  without  abolishing  the  other.     This  JJ^"*''^*? 
principle  was  dictated  in  the  first  instance  by  the  necessity  nation, 
of  providing  institutions   for  two   distinct  nationalities,   and 
was  perpetuated  as  the  nationalities  coalesced,  because  it  fur- 
nished the  king  with  a  power  of  holding  the  balance  of  the 
kingdom  with  a  firm  purpose  of  strong  government.     Just  as 
<he  nationalities  combined  to  produce  one  nation  strengthened 
in  character  and  polity  by  the  union,  so  the  combination  of  the 
institutions  produced  a  new  growth  in  which,  whilst  much  that 
11  old  can  be  detected,  there  is  much  else  that  could  not  have 
ttisted  but  for  the  combination.    The  increase  of  official  records 
in  the  reign  of  Henry  11  and  his  sons  enables  us  to  trace  this 
influence  more  accurately  as  we  advance.     But  there  are  some 
points  which  demand  notice  at  our  present  stage  of  inquiry. 

We  have  regarded  the  leading  principle  of  the  system  of 
&e  Conquest  to  be  the  combination  of  the  strongest  part 
of  the  Norman  system  with  the  strongest  part  of  the  early 
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Origin  of      English  Bjstem;   the  maintenance  of  the  local  and  proYmcisl 

Regis  and     macliinery  of  the  latter  with  the  central  and  soTereign  autho- 

xc  equer.   ^^  characteristic  of  the  former.    The  most  important  parte 

of  the  centralising  system  of  the  Norman  kings  are  the  Cnrn 

Begis  and  Exchequer;  and  here  the  most  opposite  opinioia 

have  been  put  forth  for  many  years  with  the  utmost  confidence. 

Nonnan.      The  Curia  Regis  has  been  regarded  as  the  simple  reproduc- 

mereiythe    tion  in  Conquered  England  of  the  Curia  Ducis  of  Normandy*, 

despotism?   which  again  was  a  reproduction  of  the  court  of  the  Karolii^ 

kings  of  the  West  Franks  as   it   existed  under  Chariea  the 

Simple  wh^i  he  bestowed  Normandy  on  RoUo.     From  anotho' 

point  of  view  it  is  represented  merely  as  the  English  court  of 

Edward  the  Confessor,  the   small  witenagemot  of  the  Angl»- 

Saxon  kings,  which  has   under  the  influence  of  feudal  ideas 

sustained  a  change   rather  nominal  than  constitutional,  and 

which  gradually  tends  to  devolve  upon  the  king  and  his  more 

immediate  household  the  central  administration  of  justice  in 

oases  calling  for  such  administration.     From  another  point  th« 

whole  central  administration  is  viewed  as  the  operation  of  iha 

personal  omnipotence  of  the  king  as  conqueror  and  sapremf 

Element  of   administrator  '.     Each  of  these  theories  contains  a  great  tmtii : 

each  theory,  the  Norman  kings  were  despotic  in  fact ;  their  highest  attempt 

at  organised  government  advance  in  the  direction  of  law  ol 

further  than  that  stage  which  has  been  more  than  once  dcacribei 

as  the  stage  of  routhie.     The  system  of  routine  by  which  ^ej 

worked  was  primarily  the  system  on  which  th^  had  goveraej 

Normandy ;  the  court  of  the  duke  was  reproduced  in  prineiple 

as  it  was  in  the  persons  who  constituted  it,  in  the  court  of  dH 

king.     The  English  administrative  system  was  also  so  &r  i^ 

vanced  under  Edward  the  Confessor  that  the  transformatacn  ii 

the  ancient  witenagemot  into  the  great  court  and  conndl  irM^-i 

after  the  great  change  of  actors  caused  by  the  sabsdtiiti«B  « 

Norman  for  native  lords  and  prelates, — possible  without  aajsdl 

more  \dolent  innovation.     But  there  iu*e  other  fioLcts  to  be  «Qt 

sidered  besides  theories  conceived  d  priorL     We  possess  a  Isi^ 

1 

'  Bronner,  in  the  EntstdiaDg  der  Schwnrgeridit,  and  lUao  in  HqHm 

—  dorfs  Encyclopadie.  •  Gneipt,  Yerwmlttmgsr.  i.  aag  sqJ 

Digitized  by  VjOOQIC 


XI.]  Origin  (^Norman  Law  and  Custom,  437 

stock  of  Anglo-Saxon  records ;  laws  and  charters  which  shed  a  ScantiDest 

,  of  NormAii 

great  deal  of  broken  light  on  every  depwrtment  of  the  life  of  our  reoorda. 

forefathers.  The  constitutional  history  of  Normandy,  and  the 
legal  history  of  the  whole  of  that  kingdom  of  which  Normandy 
was  a  nominal  province,  is  during  the  century  and  a  half  that 
intervenes  between  the  extinction  of  the  Karolingian  power 
and  the  reign  of  Lewis  VI  illustrated  only  in  a  very  slight 
degree  by  fragments  of  legislation  and  scattered  charters.  The 
most  ancient  text-books  of  Norman  law  are  later  than  the  reign 
of  Henry  II,  both  in  composition  and  in  materials '.  No  one 
at  the  present  day  would  contend  that  the  legal  reforms  of 
Henry  II  were  drawn  from  the  Grand  Coiltumier  of  Normandy^ 
any  more  than  that  they  were  the  result  of  the  lessons  of  his 
great-uncle  King  David  of  Scotland.  Yet  it  would  be  almost  DifflouHv  of 
as  raah  to  maintain  that  the  similarities  of  Norman  and  later  connexion  of 
English  law  are  to  be  ascribed  solely  to  the  fact  that  both  were  K&roUn^ 
developed  under  the  force  of  Henry  I  and  under  the  genius  of 
Henry  IL  If,  again,  we  ascribe  to  Norman  sources  all  that  is 
Karolingian  in  the  measures  of  the  Norman  and  Angevin  kings, 
we  are  underrating  the  probable  and  almost  demonstrable 
influence  which  the  association  of  the  West-Saxon  dynasty  with 
the  Karoling,  Saxon,  and  Franeonian  courts  must  have  pro- 
duced on  native  custom.  Under  the  circumstances  it  might 
seem  almost  the  safest  plan  to  abstain  from  attempting  a  con- 
dosion.     But  this  is  scarcely  possible. 

*  Brnimer,  in  an  Excunos  contained  in  his  work,  Das  Anglonorman- 
■iscbe  £rbfolge83r8tem,  gives  a  careful  account  of  the  existing  oriffina  of 
Kurman  law.  These  are  to  be  found  in  two  books  :  *(I)  Statuta  et  consue- 
tadines  Normanniae,  printed  in  French  by  Marnier  in  his  fitablissements 
It  Cofttumes,  Assises  et  Arrdts  de  I'Exchiquier  de  Normandie  (Paris, 
1859)  i  sn<l  ^^  Latin  b^  Warokonig  in  the  Staats-  und  Rechts-6eschichte»- 
Tol.  ii.  This  compilation,  as  Brunner  shows,  contains  two  works,  (a)  a 
Tractatns  de  brevibns  et  recognitionibus,  drawn  up  soon  after  1218  ;  and 
ifi)  a  Tr^  ancienne  codtume  de  Normandie,  which  belongs  to  the  justiciai^ 
nip  of  William  Fitz-Ralph,  about  1 190— 1200.  (II)  'Die  second  book  is 
tbe  Grand  Codtumier  of  Normandy,  the  older  form  of  which  appears  to  be 
^  Latin  Somma  de  legibos  consuetudinum  Normanniae,  which  is  found 
it  J.  P.  de  Ludewig's  Keliquiae  Manusoriptorum,  vol.  vii.  pp.  149-418. 
THe  date  of  this  wore,  which  Brunner  shows  to  be  an  original  composition, 
^  not  founded  on  the  preceding}  as  Wamkonig  and  Marnier  supposed, 
blls  between  1270  and  1275.  Brunner's  arguments  on  the  Inquest  by  Jury 
^  taken  from  ebaitenr  of  muob  earlier  date. 
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quer  in^       becomcB  known  to  us,  as  we  have  seen,  first  in  the  proceedings 

ant  __ 
Normandy. 
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andin  ^  of  the  Exchequer.  The  English  Exchequer  appears  first  early 
in  the  reign  of  Henry  I :  the  Norman  Exchequer  appears  first 
under  Henry  II.  There  is  nothing  in  the  name  to  determine 
whether  it  was  originally  given  to  the  court  in  England  or  in 
Normandy.  The  method  of  accounting  in  the  English  Ex- 
chequer is  based  on  the  English  coinage,  that  of  the  Norman 
on  the  French:  both  England  and  Normandy  must  have  had 
fiscal  audits  long  before  the  Conquest ;  the  systems  of  account, 
almost  all  the  processes  of  the  two  courts,  are  different.  Tet  the 
results  have  necessarily  a  resemblance ;  the  ofi&cers  of  the  one 
were  occasionally  trained  in  the  work  of  the  other,  and  when 
reforms  were  needed  in  the  one,  a  change  of  administrators  was 
easy  :  the  Treasury  of  Caen  could  lend  an  abbot  to  the  Ex- 
chequer of  Westminster,    or  the  Exchequer  of  Westminster 

The  two       could  lend  a  baron  to  revise  the  accounts  of  Caen.     The  same 

povrude  exigencies,  so  long  as  the  rulers  of  England  and  Normandy 
^  **  ^  were  the  same,  would  be  met  by  much  the  same  measures. 
There  is  no  evidence  but  that  of  tradition  for  deriving  the 
English  Exchequer  from  Normandy:  there  is  far  more  ante- 
cedent probability  that  whatever  the  Norman  Exchequer  has 
in  common  with  the  English  was  derived  from  the  latter.  Yet 
I  the  English  Exchequer  was  organised  by  Norman  ministers : 
the  Domesday  Survey  was  carried  out  by  Normans :  Banulf 
Flambard  and  Roger  of  Salisbury  were  both  natives  of  the 
neighbourhood  of  Caen.  If  there  is  no  Norman  roll  of  the 
reign  of  Henry  I,  there  is  but  one  English  roll :  in  the  latter 
case  all  but  one  have  perished,  ,so  that  no  one  can  safely 
maintain  that  in  the  former  case  none  ever  existed.  Yet  the 
time  at  which  the  English  fiscal  system  was  developed,  during 
the  reign  of  William  Rufus  and  in  the  early  years  of  Henry  I, 
the  two  countries  were  not  under  the  same  ruler. 

Probable  The  conclusion  seems  to  depend  on  a  balance  of  probabilities  : 

conclusion.     ,     .  .     *^  ,  * 

it  is  most  probable  that  in  both  countries  there  was  a  fiscal 
court  or  audit,  that  the  two  were  developed  and  more  fully 
organised  under  the  same  superintendence,  and  each  may  have* 
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borrowed  from  the  other  :  hut  there  is  no  historical  proof,  and  Name  of 

, .        .     ,  .  _  Exchequer. 

no  bistoncal  necessity  to  assume  that  the  one  was  an  offshoot 
or  a  transplantation  of  the  other.  The  importance  of  the  name 
is  only  secondary;  it  matters  little  whether  the  chequered 
cloth  were  first  used  at  Westminster  or  at  Caen.  It  appears 
only  in  those  countries  which  are  connected  with  Normandy 
after  the  Conquest  and  with  the  Norman  kings  of  England, 
BO  that  from  this  point  of  view  the  English  origin  seems  most 
probable.  The  existence  of  a  Sicilian  Exchequer  is  accounted 
for  on  one  hypothesis  as  well  as  on  the  other ;  hut  the  adminis- 
tration of  the  Wiscards,  so  far  as  it  was  Norman  at  all,  was 
Pruned  on  the  precedent  of  the  Norman  administration  of 
England,  and  was  carried  out  in  some  measure  by  ministers 
of  English  births 

The  history  of  the  Curia  Begis,  in  its  judicial  aspect,  is,  as  Growth  of 
we  have  seen,  even  more  complicated.     The  Anglo-Saxon  kings  the  Curia 
beard  causes  in  person  :  the  judgment  of  the  king  was  the  last 
resort  of  the  litigant  who  had  failed  to  obtain  justice  in  the 
kundred  and  the  shire.     He  had  also  a  court  in  which  the 
dispotes  of  his  immediate  dependents  were  settled,  the  *  thening- 
manna-gemot,*  the  existence  of  which  is  proved,  but  no  more 
Uian  its  existence  '.     The  Norman  duke  had  his  feudal  court  of 
rassals  like  every  other  feudal  lord,  and  a  tribunal  of  supreme 
judicature  which  may  or  may  not  have  been  personally  identical 
with  the  court  of  vassals.     The  royal  judicature  in  England  was 
in  the  reigns  of  the  Conqueror  and  William  Rufus  exercised 
either  by  the  king  or  justiciar  in  person  on  the  great  festivals, 
or  by  special  commission  in  the  shire-moot.     The  question  then 
is  this,  Was  the  Curia  Begis  as  developed  under  Henry  I  the 
Curia  Ducis  of  Normandy  1  or  was  it  the  king  himself  acting' 
fts  judge  with  the  counsel  of  his  witan  or  a  portion  of  them  ? ; 
or  was  it  not  rather  a  tribunal  in  a  stage  of  growth,  springing  > 
from  a  combination  of  the  two  older  systems,  and  tending  to 
become  something  very  different  from  either  1 

The  report  of  the  court  held  on  Bishop  William  of  S.  Cari- 


8ee  above,  p.  350,  note  a. 
Ibid.  p.  ibo,  note  3. 
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TruUofthe  leph,  after  the  rebellion  of  1088*,  supplies  us  with  ccoiTincing 
Durham  in  proof  that  the  last  is  the  true  account  of  the  matter.  TTic 
K<^.  bishop  had  acted  traitorously,  and  the  king*s  officers  had  seized 

his  estates;  he  demanded  restitution;  the  king  insisted  that 
he  should  purge  himself  of  his  treason.  The  bishop  pleaded 
his  right  to  be  tried  as  a  bishop,  but  offered  to  defend  himself 
from  the  charge  of  having  broken  his  oath  of  fealty.  The 
purties  met  at  Salisbury,  where  all  the  bishops,  earls,  barons, 
and  royal  officers  assembled.  Lanfrano  refused  to  listen  to  the 
bishop's  plea,  and  he  was  appealed  of  treason  by  Hugh  de 
Beaumont  on  the  king's  part.  After  much  deliberation,  every 
stage  of  which  is  recorded,  the  bishdp  still  insisting  on  hit 
rights  Lanfrano  declares  that  he  must  first  answer  the  king's 
demand:  'We  are  not  judging  you  in  the  matter  of  your 
bishopric  but  of  your  fee,  and  so  we  judged  the  bishop  of 
Bayeuz  before  the  king's  father  concerning  his  fee;  nor  did 
tiie  king  in  that  plea  call  him  bishop,  but  brother  and  earlV 
The  bishop  struggles  against  this  and  appeals  to  Borne.  l%e 
court  then  deliberates  on  the  sentence,  which  is  finally  pro- 
nounced by  Hugh  de  Beaumont,  in  the  name  of  the  king's  court 
and  the  barons  ^ :  as  the  bishop  will  not  answer  the  chaige 
brought  against  him,  he  forfeits  his  fee.  The  record  is  drawn 
up  by  a  friend  of  the  bishop,  and  is  yery  long ;  but  these  details 

^  '  De  injaBta  yexatione  Willelmi  episoopi  prhni ' :  printed  firvt  by  Bedford 
in  an  appendix  to  his  edition  of  Simeon  of  Durham,  pp.  343-375 ;  and 
afterwanls  in  the  Monasticon,  vol.  L  pp.  244-250. 

'  At  one  point  the  bishop  of  Duiham  is  sent  out  of  court  whilst  the 
barons  deliberate  whether  he  should  be  restored  to  his  possenioas  «r 
acquit  himself  to  the  king  first.  The  archbishop  of  York  states  the  result 
of  the  consultation :  *  Domine  episoope,  dominus  noster  archiepiaoopos  ct 
regis  Chiria  vobis  judicat  quod  rectitudinem  regi  fi^ere  debeatk  antequam 
de  vestro  feodo  revestiat.'    Bedford,  p.  359. 

'  '  Nos  non  de  episcopio,  sed  de  tuo  te  feodo  judicamus,  et  hoc  modo 
judioavimus  Bajocensem  episcopum  ante  patrem  huius  regis  de  feodo  sue ; 
nee  rex  vocabat  eum  episcopum  in  plaoito  illo,  sed  fratrem  et  comitem.' 
Ibid.  p.  361. 

«  <  Domine  episoope,  regis  curia  et  baronet  isti  Tobis  pro  justo  judioant, 
quando  tibi  vos  respond  ere  non  yultis  de  hiis  de  quibus  vos  per  me  sp- 
pellavit,  sed  de  placito  suo  invitatis  eum  Romam,  quod  vos  feodum  veiilntip 
inde  forisiaoitis.*  The  bishop  demurs  ;  Hugh  answers  :  *  E!go  et  comparei 
mei  parati  sumus  judicium  nostrum  in  hao  curia  oonfiruutfe.*  Ibid.  p. 
36a. 
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are  fiofficient  to  proTe  that  the  court  in  which  the  trial  was 
held  was  the  witenagemot  acting  as  a  feudal  court  of  peers. 

The  Curia  Regis  of  Henry  I  was  a  regulated  and  modified  Beveiop- 
form  of  that  of  William  Rufus,  as  that  of  Henry  11  was  an  Curia  B«giB 
organised  development  of  that  of  Henry  I.     The  trial  of  Henry  iiemy  L 
of  Essex  early  in  the  reign  of  Henry  II,  and  that  of  Rohert 
of  Belesme  in  the  reign  of  Henry  I,  are  links  in  a  series  which 
proyee  the  fundamental  identity  of  the  earliest  and  latest  forms. 

But  although  we  may  assert  an  English  element  in  the  Curia  ''f^^'cJ^ 
RegiB,  and .  confidently  deny  its   exclusively  Norman  origin,  J^"  ^ 
it  must  be  granted  that  very  much  of  the  new  forms  of  pro-  *?p®*'*^ 
cess  was  foreign.     Whether  Lanfranc  brought  it  from  Pavia,  or  of  wnts, 
WUliam  inherited  it  from  the  Norman  dukes,  we  can  scarcely 
on  existing  evidence  decide.    Lanfranc  had  been  an  eminent 
lawyer*  before  he  became  a  monk,  and  his  Norman  home  at 
Caen  was  the  central  seat  of  the  ducal  administration.     How- 
ever they  were  introduced,  the  great  development  of  the  system 
of  wnts,  and  especially  the  custom  of  inquest  by  sworn  re- 
cognitors, are  features  of  Norman  jurisprudence  which  must 
be  traced  ultimately  to   Earolingian  usage.     The  provincial 
visitations  of  the  royal  judges,  which  under  Henry  II  grow  into 
a  regular  system  of  judicial  eyres,  are  less  certainly  Norman. 
They  may  be  of  Earolingian  origin  as  an  expedient  of  govern-  itinerant 
ment;  but  the  historical  connexion  between  the  judges  of  of  Frank 
Henry  I  and  those  of  Charles  the  Great  may  be  traced  perhaps  °'^*™' 
with  as  much  probability  on  English  as  on  Norman  ground '. 

'  '  Nam,  Qt  fertur,  pAter  ejus  do  online  illomm  qui  jura  et  leges  civitatifl 
^nenrabant  fait.'  Vita  Lanfranoi,  c.  i.  *  Saecularium  legum  peritiom  ad 
Patriae  suae  morem  intentione  laica  fervidus  edidicit.  Adolescentulus 
orator  veteranos  adversantes  in  actionibus  causarum  frequenter  praeci- 
pitavit,  torrente  fiumndia  appoente  dicendo  lenes  superavit.  In  ipsa  aetate 
■ententiaB  promere  statuit  quas  gratanter  jurisperiti,  aut  judices  aut 
pneiorea  oivitfttia,  aoceptaUant.'    Ord.- Vit.  iv.  o.  6. 

■  I/ippenberg,  ed.  Thorpe,  iH.  p.  4.  The  argument  of  Brunner  (Sohwnr- 
gericht,  pp.  15  a  sq.)  for  the  priority  of  the  itinerant  juatioee  of  Normandy 
t»  those  of  England  will  scarcely  be  regarded  as  conviuoing.  The  reference 
to  the  '  Ancient  Custom  of  Normandy/  which  belongs  to  the  last  decade 
4I  the  twelfth  oentuiy,  for  proof  that  once  or  twice  a  year  three  or  four 
^oro  barons  or  knights  held  assizes  in  each  Norman  Tiscounty  at  a 
period  earlier  than  the  judicial  refonns  of  Henry  II,  is  unsatis&ctory  in 
uie  extreme ;  and  the  documentary  examples  are  of  still  later  date,    lliere 
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itinonnt      If  the  Capitularies  of  Charles  the  Bald  include  the  tenitorj 
under  which  was  afiterwards  Normandy  in  the  plan  for  the  operation 

of  the  imperial  nUssi,  there  is  sufficient  evidence  that  a  measore 
of  the  same  sort  was  taken  in  England  as  early  as  the  days  of 
Alfred.  But  in  this  point  as  well  as  in  the  others  it  seems 
far  more  natural  to  suppose  that  similar  circumstances  sug- 
gested similar  institutionsy  than  that  the  latter  were  historical] j 
connected.  The  judicial  visitations  of  the  judges  of  Henry  I 
were  really  rather  circuits  of  the  royal  officers  than   special 

nnd  under    commissions.     The  special  commissions  of  the  Norman  period, 

the  Nomun  ,     ^ 

kiuKs.  such  as  was  the  tribunal  at  Pennenden,  already  more  than  once 

referred  to,  were,  as  we  have  seen,  attempts  to  combine  the 
inquisitorial  process  of  the  Norman  Curia  with  the  local  ma- 
chinery of  the  Anglo-Saxon  shire. 

New  nomen-      Much  of  the  nomenclature  of  the  Norman  system  is  of  course 
clatoreof  ,  ... 

tiie  Norman  French :  and  the  influence  of  the  nomenclature  in  modifying 

period,  not 

fi  conciusiTo  the  character  of  the  offices  and  processes  which  it  denotes  must 

aiYument 

of  Norman  always  be  allowed  for.  The  terms  justiciar,  account,  feoffment, 
amercement,  forfeiture,  tallage,  homage,  chattels,  assize,  seisin, 
summons,  and  innumerable  others  are  derived  from  the  Nomum 
usage  of  Latin  as  the  language  of  records ;  and  the  Latin  of  the 
Norman  charters  is  not  the  Latin  of  the  Anglo-Saxon  charte^s^ 
The  story  that  William  the  Conqueror  forbade  the  use  of  the 
native  tongue  in  the  courts  of  law,  notwithstanding  the  high 
authority  of  the  fourteenth-century  schoolman  on  which  it  rests, 
is  no  doubt  a  fabrication' ;  the  popular  courts  transacted  their 

is  the  strongest  probability  that  Henry  II  was  as  great  a  legal  innovator 
in  Normandy  as  he  was  in  England.  Branner's  use  of  this  argoment 
does  not  however  in  the  least  derogate  from  the  convincinjif  aathority 
of  the  main  argument  of  his  book,  which  proves  the  descent  of  the  Nonnan 
and  English  Inquest  by  Jury  from  the  Karolingian  Inquiniio. 

^  See  the  argument  of  Madox  for  the  Norman  origin  of  the  Exchequer ; 
Hist.  Exch.  p.  137. 

*  'Narrant  historiae  quod  cum  Willelmus  dux  Normannorum  regnmn 
Angliae  conquisivisset,  deliberavit  quomodo  lioguam  Saxonicam  poatet 
destruere,  et  Angliam,  et  Normanniam  in  idiomate  ooncordare;  et  ideo 
ordinavit  quod  nullus  in  curia  regis  placitaret  nisi  in  Gallioo,  et  itamm 
quod  puer  quilibet  ponendus  ad  litteras  addisceret  Gallicam  et  per  Gallicam 
Latinam,  quae  duo  usque  hodie  observantur.'  Robert  Holkot  (ob.  1349). 
in  his  lectures  on  the  Book  of  Wisdom,  lect.  xi. ;  cited  by  Selden  in  his  notes 
on  Fortescue.  See  too  Fortescue,  de  Landibus,  &c.,  oh.  48.  The  aathority 
of  the  pseudo-Ingulf  is  worthless. 
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business    in   English,   and    the    kings    issued   their    charters  The  lan. ' 
in  English  as  well  as  Latin.     Richard  I  is  the  first  king  of  legal  pro- 
whom  no  English  document  is  preserved',  and  our  first  French       ^^ 
record  helongs  to  the  reign  of  John.     But  by  far  the  great 
majority  of  the  writs  and  other  legal  records  must  have  been 
kept  in  Latin,  as  those  of  the  Exchequer  certainly  were.     The 
question  then,  so  far  as  it  is  of  significance  at  all,  concerns  the 
thing  rather  than  the  name  :  it  will  be  found  on  careful  exami- 
nation that  very  many  of  the  Norman-Latin  names  are  merely 
translations  of  the  Anglo-Saxon,  not  into  the  corresponding 
dialectic  forms,  but  into  the  forms  which  represented  the  ideas 
which  to  the  Norman  mind  they  most  nearly  resembled.     The  Norman 
Norman  translated  the  word  shire,  not  by  sectio  or  even  pro- ofBnglish 
vincia,  but  by  comitatus ;  the  word  scir-gerefa,  not  by  praepositus 
provinciae,  but  by  vicecomes ;  the  gemot  is  far  more  frequently 
the  curia  than  the  conventus ;  the  miscricordia  and  amercement 
have  their  exact  correlatives  in  the  Anglo-Saxon  lawa     The  Novelties 
proper  feudal  terminology  stands  on  a  different  footing :  the  oath  terminology, 
of  fealty  in  Norman  law  was  difiPerent  in  matter  and  form  from, 
the  Anglo-Saxon  hyld-ath ;  the  heriot  was  not  the  relief;  the 
tallage  rested  on  a  different  principle  from  the  Danegeld ;  yet, 
under  the  combining  process  that  was  necessary  to  the  Norman 
king,  the  one  might  be  prudently  taken  to  represent  the  other, 
the  obligation  and  the   burden  being  much  the  same  under 
either    name.      The    analogy  of   the   changes  introduced  by  Analogy  of 
S.  Osmund  into  the  liturgy  of  the  Church  may  suffice  to  show  Sw.   ^* 
now  greatly,  under  the  circumstances  of  the  Conquest,  such  inno- 
vations* are  magnified  in  the  popular  estimation :    the   mere 
revision  of  the  service-books  is  represented  as  the  introduction 
of  a  new  rite ;  the  institution  of  a  new  cantus  provokes  a  mo- 
i^Mtic  revolution.    The  fact,  however,  that  the  Norman  influences 
mtroduced  at  the  Conquest  are  so  liable  to  be  exaggerated  if 
^ey  are  judged  on  a  superficial  view,  must  not  lead  us  to 

The  English  grants  of  Stephen  and  Henry  II  to  Canterbury  are  still 
P*«9er7ed.  See  Mon.  Angl.  L  in;  MS.  Lambeth,  laia;  Hickes,  The- 
•tt^M,  praef.  p.  xvi.  The  first  French  Record  is  a  charter  of  1115  of 
°t«phen  Langton,  preserved  on  the  Charter  KoUs,  p.  209. 
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Transitional  underrate  tbem.  They  were  strong  and  penetrating  ratber  than 
the  period,  ostentatiously  prominent  The  careful  study  of  the  institutions 
of  this  period  reveals  the  fact  that  not  only  in  England  but  in 
Normandy  it  was  a  season  of  growth  and  transition ;  and  it  is 
far  more  consonant  with  historical  probability  to  suppose  that 
the  development  of  two  states  so  closely  connected  proceeded, 
if  not  by  the  same,  still  by  equal  steps,  than  that  the  one 
borrowed  its  whole  polity  from  the  other :  for  that  England  in 
the  twelfth  century  continued  to  borrow  from  Normandy  the 
system  of  the  tenth,  whilst  Normandy  remained  stationaiy, 
neither  developing  her  own  nor  imitating  her  neighbour's 
growth,  seems  altogether  inconceivable.  The  absence  of  records 
throws  ns  back  upon  hypothesis,  but  no  sound  criticism  will 
allow  us  to  see  in  the  Norman  Costumier  of  the  thirteenth 
century  the  model  of  the  legal  measures  tak^i  in  T^ngl^nd  by 
the  Conqueror  and  his  sona  I 

Comparison       The  conclusion  that  is  suggested  by  the  survey  of  the  admi- 

ofconstitu-       .  .         •      ,.  ^    ,^^      .    -  ,       ,  1 

tionaiwith  nistrativo  machinery  of  the  penod  corresponds  almost  exactly 
history,  with  that  which  is  drawn  from  the  political  history.  The  royal 
policy  is  a  policy  of  combination,  whereby  the  strongest  and 
safest  elements  in  two  nations  were  so  united  as  to  support  one 
sovereign  and  irresponsible  lord ;  the  alliance  between  the  king 
and  the  English  is  reflected  in  the  measures  taken  to  strengthen 
the  Curia  Regis  and  to  protect  the  popular  courts.  It  is  the  first 
stage  in  the  process  of  amalgamation ;  a  process  whidi  Henry  1 
probably  never  contemplated  as  possible,  but  which  Stephen's 
reign  with  all  its  troubles  helped  to  begin,  and  which  that  of 
Henry  II  made  practically  safe.  The  age  of  routine  dependent 
on  the  will  of  a  despot  passes  by  almost  perceptible  stages  into 
the  age  of  law  secured  by  the  organisation  of  a  people  which  has 
begun  at  last  to  realise  its  unity  and  identity. 
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HENBT  II   AND  HIS  SONS. 


135.  General  features  of  the  period.^ — 1S6.  Henry  II»  his  character  and 
training.  — 137.  His  accession  and  first  measores. — 188.  The  years 
1158-1168.— 139.  The  contest  with  Becket— 140.  Constitutions  of 
Clarendon.— 141.  The  Assiae  of  Clarendon.— 142.  The  year  1170. 
—148.  The  years  1171-1173.— 144.'  The  rebeUion  of  1173-4.-145. 
Reforms  after  the  rebellion. — 146.  Latter  years  of  Henry  II. — 147. 
Summary  of  the  reign. — 148.  Richard  I. — 149.  William  Longchamp.  .  m. 
— 150.  Administration  of  Walter  of  Coutanoes  and  Hubert  Walter. 
—161.  Aoce8n<»i  of  John. — 152.  Loss  of  Normandy. — 153.  Quarrel 
with  the  Church.— 154.  Quarrel  with  the  barons.— 15^.  The  Great 
Charter. 

135.   Tab  sixty  years  that  followed  the  death  of  Stephen  General 
comprise  a  period  of  English  history  which  has  a  special  im-  the  reigus 
portaDce.      It  is  a  period  of  constant  growth,  although  the  Bichsx^ 
growth  is  far  from  being  regular  or  uniform.     Hie  chain  of  *°     **  "* 
events  that  connects  the  peace  of  Vallingford  and  the  charter 
of  Rannymede  is  traceable  link  by  link.     The  nation  which  at 
the  beginning  of  the  period  is  scarcely  conscious  of  its  unity,  is 
able,  at  the  end  of  it,  to  state  its  claims  to  civil  liberty  and  self- 
gOTemment  as   a  coherent  organised  society.     Norman  and 
'  Englishman  are  now  one,  with  a  far  more  real  identity  than  was 
produced  by  joint  ownership  of  the  land  or  joint  subjection  to 
one  sovereign.     England  has  been  enabled,  by  the  fortunate 
inciqpacity  of  John,  to  cut  herself  free  from  Normandy;  and  the 
division  of  interest  between  the  two  races  has  ceased.     The 
royal  power  has  curbed  the  feudal  spirit  and  reduced  the  system 
to  its  proper  insignificance.     The  royal  power  having  reached    , 
its  dimax,  has  forced   on  the  people   trained   under  it  the 
Jniowledge  that  it  in  its  turn  must  be  curbed,  and  that  they 
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Growth  of    have  the  Btrength  to  curb  it.     The  church,  the  baronage,  ajid 

power  the  people  have  found  by  di£ferent  ways  their  true  and  common 

people,         interest.     This  has  not  been  <lonQ  without  struggles  that  have 

j  seemed  at  certain  times  to  be  iiitern^tine.     The  people,  the 

I  baronage,  and  the  church  have  been  severally  crushed,  reformed, 

;  revived,  and  reorganised.     More  than  once  the  balance  of  forces 

has  been  readjusted.    The  crown  has  humbled  the  baronage  with 

:   the  help  of  the  people,  and  the  church  with  the  help  of  the 

,  baronage.     Each  in  turn  has  been  made  to  strengthen  the  royal 

j  power,  and  has  been  taught  in  the  process  to  know  its  own 

strength.     By  law  the  people  have  been  raised  from  the  dust, 

the  baronage  forced  to  obedience,  the  clergy  deprived  of  the 

immunities  that  were  destroying  their  national  character  and 

who  thereby  counteracting  their  spiritual  work.     The  three  estates,  tndiied 

own  in  and  by  royal  law,  have  learned  how  law  can  be  applied  to  the 

very  power  that  forced  the  lesson  upon  them.     What  the  king 

has  reformed  and  reorganised  in  order  to  gain  a  firm  and  real 

basis  for  his  own  power,  has  discovered  its  own  strength  and 

the  strength  of  law,  and  has  determined  to  give  its  service  and 

sacrifices  no  longer  without  conditions.     The  history  is  to  be 

worked  out  in  some  detail. 

Individual  \      Henry  II  is  the  first  of  the  three  great  kings  who  have  left 

mode  by     |  on  the  constitution  indelible  marks  of  their  own  individuality. 

What  he  reorganised  Edward  I  defined  and  completed.     The 

Tudor  policy,  which  is  impersonated  in  Henry  VIII,  tested  to 

the  utmost  the  soundness  of  the  fabric  :  the  constitution  stood 

the  shock,  and  the  Stewarts  paid  the  cost  of  the  expa-iment 

Each  of  the  three  sovereigns  had  a  strong  idioflvnpT^ay,  and 

in  each  case  the  state  of  things  on  which  he  acted  walT  such 

as  to  make  the  impression  of  personal  character  distinct  and 

permanent 

136.  Henry  II  at  his  accession  found  the  kingdom  in  a  state 
of  dissolution  :  his  only  advantage  was  the  absolute  ezhaufltioii 
of  all  the  forces  which  had  produced  that  dissolution.  The  task 
before  him  was  one  which  might  have  appalled  an  experienced 
legislator,  and  Henry  was  little  more  than  twenty-one  years  old. 
He  did  not  succeed  to  the  inheritance  of  a  -band  of  veteran 
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counBellors;   the  men  with  whom  he  had  to  work  were  the 

survivors  of  the  race  that  had  caused  the  anarchy.     He  was  His  oha- 

1.1        .11  •  1  1      •  racterinits 

ft  jonng   man^   of  keen    bright   intellect^   patient,    laborious,  earlier, 

methodical ;  ambitious  within  certain  well-defined  limits,  tena-> 

doas  of  power,  ingenious  even  to  minuteness  in  expedients, 

prompt  and  energetic  in  execution;  at  once  unscrupulous  and 

cautious.     These  characteristics  mark  also  the  later  stages  of  wi<ij»ter 
..  ,  ,  devel<^ 

his  career,  even  when,  disappointed  of  his  dearest  hopes  and  me»t. 

mortified  in  his  tenderest  affections,  he  gave  way  to  violent 

passion  and  degrading  licence;  for  his  private  vices  made  no 

mariL  on  his  public  career,  and  he  continued  to  the  last  a  most 

industrious,  active,  and  business-like  king.  There  was  nothing  in 

him  of  the  hero,  and  of  the  patriot  scarcely  more  than  an  almost 

instinctive  knowledge  of  the  needs  of  his  people,  a  knowledge 

which  can  scarcely  ever  be  said  to  be  the  result  of  sympathy. 

Thus  much  all  the  historians  who  have  described  him  join  in 

allowing;  although  they  form  very  different  estimates  of  his 

merit  as  a  ruler,  and  of  the  objects  of  his  policy.     These  objectaiHiB  political 

seem  to  have  been  mainly  the  consolidation  of  his  power, — inl 

England,  the  strengthening  and  equalising  of  the  royal  adminis-l 

tration,  on  the  Continent  the  retention  and  thorough  union  of  the  j 

numerous  and  variously  constituted  provinces  which  by  marriage 

or  inheritance  had  come  into  his  hands.     The  English  nation 

may  gratefully  recognise  his  merit  as  a  ruler  in  the  vastness  of 

the  benefits  that  resulted  from  the  labours  even  of  a  selfish  life.    l(dtfiX#tla.JU 

Henry  11  was  bom  at  Le  Mans  on  the  5th  of  March,  II33^  He  was  bom 
when  his  grandfather  was  despairing  of  an  heir.  When  quite 
an  infant,  he  received  the  fealty  and  homage  of  the  barons  as 
their  future  king.  He  was  the*  child  of  parents  singularly  ill-  Hia  parents. 
matched:  his  fiEither  was  of  the  weak,  unprincipled,  and  impulsive 
type  into  which  the  strong  and  astute  nature  of  the  Angevin 
house  sank  in  its  lowest  development;  his  mother  a  Norman  lady 
who  had  all  the  strong  characteristics  of  her  race,  and  had  too 
early  exchanged  the  religious  training  which  would  have  curbed 
them  for  the  position  of  the  spoiled  child-wife  of  the  cold- 

*  Cbron.  AndegaveDse,  in  Labbe's  Bibliotheca  Manuscriptorom,  i.  377  ; 
Ordericus  YHalis,  lib.  x.  c.  i.    B.  de  Monte,  aj>.  1133. 
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I 
^e  blooded  despotic  emperor.     As  empreos  she  had  enjoyed  tiiei 

MatUdA.       power  and  splendour  of  her  position  too  heartily  to  endure  the 
rule  of  a  husband  so  personally  insignificant  as  Qeoffr^  of! 
Anjou,  or  to  submit  to  the  restraints  of  policy  which  woaM' 
haTe  been  desperate  but  for  the  craft  and  energy  of  Robert 
of  Gloucester.     Yet  in  spite  of  her  imperious  behaviour  and 
her  want  of  self-control,  Matilda  was  a  woman  of  considerable 
ability ;  in  her  old  age  she  was  a  safe  and  sagacious  counsellor ; 
and  some  part  at  least  of  her  son's  education  must  be  put 
Heniy         to  her  credit.     Henry  was  brought  to  England  when  he  was 
£°«iand  in   eight  years  old  to  be  trained  in  arms^  ;  at  the  age  of  sixteen  he 
comes  duke  was  knighted  by  his  great-uncle  David  of  Scotland* :  in  1 151  he 

in  1 1 5^1  Mid 

kins  inn 54.  received  the  duchy  of  Normandy,  and  soon  after  succeeded  his 
father  in  the  county  of  Anjou;  the  next  year  he  married 
Eleanor,  and  added  Poictou  and  Guienne  to  his  dominions ;  at 
the  age  of  tw^ity  he  undertook  the  recovery  of  England,  brought 
Stephen,  partly  by  war  and  partly  by  negotiation,  to  terms  whidi 
insured  his  own  succession,  and  in  less  than  a  year  after  the 
pacification  succeeded  to  the  English  throne.  , 

Me  could  I  An  education  so  disturbed  and  so  curtailed  can  hardly  have 
had  much  \  Contained  much  legal  or  constitutional  teaching,  and  Henry's  own 
tion  before  peculiar  genius  for  such  lore  cotUd  scarcely  have  been  as  yet  de- 
sion.  veloped ;  but,  by  the  urgency  with  which  he  forced  Stephen  to 

take  in  hand  the  necessary  reforms,  he  showed  at  least  a  con- 
sciousness of  the  importance  of  the  task,  even  if  we  may  not 
venture  to  ascribe  to  him  an  actual  share  in  the  draught  of  the 
scheme  of  reform.  That  Henry  acquired  at  the  Scottish  court  any 
real  acquaintance  with  the  j)rinciples  or  forms  of  legal  know- 
ledge, that  in  his  titular  office  of  seneschal  of  France  '  he  really 
discharged  any  duties  of  a  judicial  character,  or  that  he  acted  as 
justiciar  in  England  during  the  latter  years  of  Stephen,  are 
theories  alike  improbable,  and  indeed  opposed  to  historical  evi- 
dence.    The  court  of  King  David  might  have  furnished  training 

*  W.  Malmeab.  Hist.  Nov.  iii.  §  70. 

»  Hen.  Hunt.  fol.  326. 

'  The  count  of  Acjou  was  hereditary  seneschal  of  France ;  R.  de  Monte, 
AJ>.  1177 ;  but  the  office  was  almost  always  executed  by  a  deputy.  Girai* 
dus  Oambrensis  mentions  Geoffi^y  as  seneschal,  de  Inst.  Prino.  lib.  iii.  c  28. 
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for  either  a  warrior  or  a  monk,  but  not  for  a  lawyer  or  a  con- 
stitutional king ;  in  France  Henry  had  scarcely  spent  more  time 
than  can  be  accounted  for  by  the  business  of  his  succession  and 
marriage;  and  in  England  he  had  remained  only  a  few  weeks 
after  the  pacification.  He  had  in  his  wife  and  mother  two  Henry's 
counsellors  of  ability  and  experience,  but  his  own  genius  for  counsellors. 
gOYemment  must  have  been  inj^ate;  and  next  to  his  genius  the 
most  important  element  in  the  creation  of  his  characteristic 
policy  must  be  looked  for  in  his  choice  of  advisers.  Of  these 
the  first  must  have  been  Earl  Ranulf  of  Chester,  with  whom  as 
duke  of  Normandy  he  had  made  a  close  alliance  in  1 1 52,  but 
who  died  before  his  accession ;  the  earl  of  Leicester,  Robert  de 
Beaumont,  Archbishop  Theobald  who  had  been  firmly  attached 
to  the  interests  of  the  empress  throughout  the  later  years  of 
the  struggle,  Bishop  Henry  of  Winchester,  and  Nigel  of  Ely 
who  represented  the  family  and  the  official  training  of  Roger  of 
Salisbury  the  justiciar  of  Henry  I.  In  a  subordinate  capacity  was 
Thomas  Becket  of  London,  the  pupil  of  Theobald  and  future 
archbishop  and  martyr,  and  Richard  de  Lucy,  who  had  charge  of 
the  castle  of  Windsor  and  the  Tower  of  London  at  the  peace  ^, 
who  had  possibly  acted  as  justiciar  during  the  last  year  of 
Stephen,  and  who  filled  the  office  for  the  first  twenty-five  years 
of  Henry's  reign.  None  of  these,  except  Nigel  and  Thomas,  had 
M  yet  given  great  proofs  of  administrative  skill ;  the  bishop  of 
Winchester,  who  had  had  the  fairest  opportunity,  had  made  the 
most  signal  failure.  There  must  have  been  in  Henry  himself  some 
gift  that  called  forth  or  detected  the  ability  of  his  servants: 

137.  Stephen  died  on  the  25th  of  October,  11 54,  and  Henry  Inter- 
landed  in  England  on  the  8th  of  December  ^.  Nothing  can  show  Stephen's 
more  clearly  the  exhaustion  of  society  than  the  fact  that  the 
mterregnum  of  two  months  was  peaceful   Archbishop  Theobald 
seems  to  have  taken  the  helm  of  state,  and  notwithstanding  the 

*  Foedera,  L  i8.  The  Tower  of  London  and  Windsor  Castle  were  pecu- 
wly  in  the  custody  of  the  justiciar ;  and  he  also  signed  the  royal  writs,  aA 
ve  find  Richard  de  Lucy  signing  the  charter  of  Henry  II.  The  charter 
^  Stephen  however,  in  which  he  is  addressed  as  justiciar,  does  not  necea- 
•wily  imply  that  he  was  chief  justiciar.     Madox,  Formulare  Angl.  p.  40. 

'  Gcrvase;,  oc.  1 375,  1376. 

O  g 
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•  presence  of  Stephen's  mercenftry  troops,  which  were  yet  trndw"- 
{^oronation    missed,  no  man  laid  hands  on  his  neighbour*.    After  receiving 
o     enry.     \^^^  fealty  of  the  chief  barons  at  Winchester  the  duke  of  Normandy 
hastened  to  London,   where  he  was  elected  and*  crowned  ori 
the  19th  of  December,  and  lEsued  a  charter  of  liberties  as  brief 
Hii  charter,  and  comprehensive  as  that  of  Stephen  had  been.     He  grants  and 
confirms  all  the  gifts,  liberties,  and  customs  that  his  grandfather 
had  granted,  promises  the  abolition  of  all  eril  customs  that  hf 
had  abolished,  and  enjoins  that  the  church,  his  earls,  baron?, 
and  all  his  men,  shall  have  and  hold,  freely  and  quietly,  well,  in 
peace  and  wholly,  of  him  and  his  heirs,  to  them  and  their  heirs, 
all  the  liberties  and  free  customs  that  King  Henry  I  had  granted 
and  secured  by  his  charter '.     The  reference  to  the  charter  of 
Henry  is  as  marked  as  the  omission  of  all  mention  of  Stephen. 
The  charter  is  attested  by  Kichard  de  Lucy,  who  therefore  was 
The  probably  in  the  office  of  justiciar.     On  Christmas  Day  the  king 

banibhed.      held  his  court  at  Bermondsey,  and  having  debated  with  the 
barons  on  the  measures  necessary  to  the  state  of  the  kingdom. 
.  I  directed  the  expulsion  of  the  mercenaries  and  the  demolition  of 
\  the  adulterine  castles*.  William  of  Ypres  consequently  departed 
\  with  his  Fleming  soldiers,  and  the  demolition  of  the  fortified 
R«««toration  houses  was  speedily  begun.     The  bishop  of  Ely  was  recalled  to 
Exchequer,    the  Exchequer*;  Thomas  Backet  was  made  chancellor*,  and  the 
official  dignity  of  the  court  was  replaced  on  its  old   footing. 
Whether  at  this  assembly  new  sheriffs  were  appointed,  or  that 
measure  had  been  already  taken  before  Stephen's  death,  is  un- 
certain ;  the  persons  who  are  found  in  the  office,  so  soon  as  the 
regular  Exchequer  accounts  furnish  us  with  authentic  names, 
are  generally  barons  of  great  local  importance.     Li  Devonshire 

'  Grervase,  c.  1375. 

'  *  Ab  omnibus  electup  est  ;*  R.  de  Monte,  a.d.  1154. 

'  Statutes  of  the  realm,  CbarCers,  p.  4  ;  Select  ChMiera,  p.  ia8. 

*  '  In  nativitate  Domini  tenuit  rex  curiam  suam  t4>ud  Beremundeaeiain 
ubi  cum  principibus  suis  de  statu  regni  et  pace  refonuanda  tractnnSp  fircn 
poeuit  animo  alienigenas  gentes  de  regno  propeUere  et  munitimieiilu 
pessimas  pertotam  Angliam  solotenus  diasipare.'  G^rvase,  c.  1377  *  ^*  ^ 
Monte,  A.D.  1 155. 

*  Dialogus  de  Scaccario,  ProL  i.  c.  8. 

*  Gervase,  c.  I377>  states  that  Thomas  was  made  chancellor  at  tlte 
accession. 
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ad  Wiltshire  the  e^rls  of  the  county,  and  in  Herefordshire  the  The  new 

aimant  of  the  earldom,  appear  as  sheriffs ;  Richard  de  Lucy 

-counts  for  Essex  and  Hertfordshire ;  but  as  a  rule  the  sheriff 

lem  to  be  persons  of  local  importance  only,  and  chosen  from 

hat  may  be  called  the  second  rank  of  the  baronage.     The  earls  Dwp'aoe- 

wet  have  felt  that  they  were  in  a  critical  position ;  Henry  was  new  earls. 

)imd  to  annul  the  titular  creations  of  Stephen,  and  it  was  by 

» means  certain  within  what  limits  the  promise  would  be  con- 

Toed  ^     We  have  no  record  of  actual  displacement ;  some  at 

Bst  of  the  fiscal  earls  retained  their  dignity;  the  earldoms  of 

edford,  Somerset,  York,  and  perhaps  a  few  others,  drop  out 

'  the  list ;  those  of  Essex  and  Wilts  remain.   Some  had  already 

ade  their  peace  with  the  king;  some,  like  Aubrey  de  Vere, 

)tained  a  new   charter  for  their  dignity  :   this  part  of  the 

«ial  reconstruction  was  despatched  without  much  complaint 

'  difficulty  ^ 

Not  80  the  more  substantial  part  of  the  work.     The  great  Resumption 

>ble8  were  not  unwilling  to  see  the  humiliation  of  their  smaller  demSne. 

ughbours,  but  very  loath  to  surrender  the  royal  demesne,  and 

pecially  the  castles  that  had  been  placed  in  their  hands  by 

e  two  contending  parties'.     The  command  of  the  king  was 

*  'Rex  Henricns  coepit  revocare  in  jus  proprium  urbes,  castella, 
Has  quae  ad  coronatn  regni  p^ftinebant,  caetella  noviter  facta  destruendo, 
expellendo  de  regno  maxime  TUndrensest,  et  deponendo  quosdam  imagi- 
rio3  et  pseado-comites  qnibus  rex  Stephanus  omnia  pene  ad  fiscum  perti- 
ntia  minus  cante  distribuerat.'  R.  de  Monte,  ad.  1155.  The  earldom 
Kent,  assigned  on  insufficient  authority  to  William  of  Ypres.  came  to  an 
d  on  his  departure ;  and  the  earldom  of  York  is  heard  of  no  more  until 
chard  I  bestowed  it  on  his  nephew  Otlio.  The  earl  of  Hereford,  Roger, 
wi  in  the  first  year  of  Henry,  after  having  obtained  a  confirmation  of 
3  earldom ;  bnt  his  brother  Walter  did  not  succeed ;  it  was  however 
ren  to  his  firreat-grandson  Henry  de  Bobun  many  years  after.  Of  the 
rldonis  of  Bedford  anil  Somerset  no  more  is  heard. 

'  The  following  passage  of  the  Polycraticus  probably  refers  to  the  tran- 
!&t  character  of  the  new  dignities,  although  some  of  the  persons  mentioned 
it  were  not  of  Stephen's  promoting  :  *  Ubi  sunt,  ut  de  domeRticis  loquar, 
u&idas,  Milo,  Ranulfus,  Alanus,  Simon,  GQlebertus,  non  tam  oomites 
pd  quam  hostes  public!  ?  Ubi  Willelmus  Sansberiensis  ?'  John  Salisb. 
^ycr.  viii.  ai. 

*  The  right  of  the  duke  of  Normandy  to  garrison  the  castles  of  the 
rona  has  been  mentioned  already,  and  Henry's  exercise  of  the  right  is 
>  important  illustration  of  his  action  on  this  occasion.  In  1161  he  occu- 
Bd  and  garrisoned  the  castles  of  the  count  of  Meulan  and  others  ;  in  1 166 
ose  of  tibe  count  of  Ponthieu  and  Alen9on  ;  in  1 165  he  seized  the  casUes. 
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mimmary  and  comprehensive;  the  royal  estates,  hj  whatein 
charters  of  the  late  king  they  were  conferred,  must  be  restor 

Resumpttoii  the  royal  castles,  however  obtained,  must  be  surrendered. 

^  **"  were  produced  and  services  pleaded  in  vain  ^.     A  very  few  onl 

were  able  to  ofiPer  any  real  resistance.     This  came,  as  might  1 

Reristuoe    expected,  from  both  sides.     The  count  of  Aumale,  who  had  ' 

baro^f*^    the  battle  of  the  Standard,  who  was  a  near  kinsman  of  both 
had  been  generally  fiadthful  to  Stephen,  and  was  almost 
reign  of  the  north,  declined  to  surrender  Scarborough.     Eoger 
Hereford  the  son  of  Miles,  who  had  been  one  of  the  great 
porters  of  the  empress,  fortified  the  castles  of  Hereford  and  G' 
cester  against  the  king.     Hugh  Mortimer,  who  since  the  faQ 
the  house  of  Montgomery  had  been  the  most  powerful  man  on  tlie 
Welsh  march,  prepared  for  open  revolt.     The  Scots  too  dK>vej 
no   readiness   in   restoring   Northumberland  and  Cumberlanit 
which  King  David  had  undertaken  to  hold  in  trust  for  Henry. 

SecMuS^  The  king  lost  no  time  in  negotiation;  in  January  ii55h« 
went  northwards,  and  compelled  the  count  of  Aumfile  to  sar- 
render  Scarborough':  on  his  return  he  visited  Nottingbani, 
where  the  news  of  his  approach  frightened  into  a  monasteiy  tbi 
great  baron  of  the  Peak,  William  Peverell,  who  had  been 
of  attempting  to  poison  the  earl  of  Chester  '.  Early  in 
Henry  was  again  in  London,  where  he  held  a  great  council, 
newed  the  general  peace,  and  confirmed  the  old  customs  *, 
declared  his  intention  of  extinguishing  every  element  of  disordei 

of  the  Lusignans  in  Poiotou,  and  those  of  the  Leonois  in  Brittany  in  11 71. 
He  also  in  11 71  resumed  the  ducal  demesnes  which  had  been  atignrtff^ 
since  the  death  of  Henry  L     See  R.  de  Monte  under  these  dates. 

*  W.  Newb.  ii.  c.  a. 

*  W.  Newb.  ii.  c.  3  ;  Gervase,  c.  1377. 

*  Gervase,  c.  1377 ;  R.  de  Monte,  A-D.  1155.  William  PevcrdTs 
had  been  committed  and  his  punishment  determined  on  long  befoR  th^ 
Henry  had  promised  his  fiefs  to  the  «arl  of  Chester,  in  caae  of  hk  proves 
guilt,  in  1 15a,  in  which  year  the  earl  died.     Foedera,  L  16. 

*  *  In  sequenti  Quadragesima  congregavit  generale  oondHnm  apiid  Lvn 
doniam  et  renovavit  pacem  et  leges  et  consu^tudines  per  Angllam  ab  tiaA 
quis  temporibus  constitutas.*  Chron.  de  Bello,  p.  73.  *  ConTocatis  oiuTena 
fere  regni  primoribus  ooepit  rex  rationem  ponere  cum  eis  qui  adbao'  tee« 
bant  praesidia  regii  juris  ;  erat  enim  fixa  in  animo  ipsius  sententia  ooufeea 
rebellionum  materiam  exstirpare  et  snspicionum  causas  submovemi 
Gervase,  c.  1377. 
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ttd  of  bringing  tbe  contumacious  barons  to  account.    The  mani  He  redu*^ 

sto  was  no  sooner  issued  than  it  was  enforced  ;  the  terrors  o^  iieretord 

le  kiDg^s  approach  wrought  wonders  ;  before  the  middle  of  th 

lonth  Boger  of  Hereford  had  made  his  formal  submission  ^,  an( 

[ugh  Mortimer^  with  his  three  castles  of  Wigmore,  Cleobury, 

ad  Bridimorth,  alone  held  out.     Before  proceeding  ai^ainst  him  Oaths  taken 
r         f    ,,  ,  11  A      .,  ;^i.      I.     t«  to  the  heir. 

Leniy  held  another  great  assembly,  on  April  10,  at  Walhngford  ^, 

here  he  exacted  the  oaths  of  the  bishops  and  barons  to  the  suc- 

isaion  of  his  son  William,  and  in  case  of  his  death  to  Henry 

is  second  son.     The  subjugation  of  the  border  proved  no  easy 

jsk.    Bridgnorth,  which  had  been  fortified  fifty  years  before  by 

obert  of  Belesme,  taxed  the  skill  of  the  royal  forces,  and  Henry 

as  obliged  to  call  out  the  whole  military  power  of  England 

^ore  it  was  brought  to  submission  '.    Hugh  Mortimer  made  his  Submission 

»ce  in  July  *.    Before  the  end  of  his  first  year  Henry  had  thus  Mortimer. 

^rmed  tbe  feudal  party,  restored  the  regular  administration 

'  the  country,  banished  the  mercenaries,  destroyed  the  castles, 

id  showed  an  intention  of  ruling  through  the  means,  if  not 

Bder  the  control,  of  his  national  council.    In  September  he  held  Proposed 

...  •        csonquest  of 

lother  council  at  Winchester,  in  which  he  discussed  the  project  Ireland. 

'  conquering  Ireland  as  a  provision  for  his  brother  William  of 

iijoQ  ^  and  he  wound  up  the  business  of  the  year  by  a  solemn 

ithering  at  Westminster  at  Christmas'.     The  history  of  the 

w  furnishes  abundant  illustration  of  the  energy  and  capacity 

a  king  of  two-and-twenty. 

The  year  11 56  was  spent  by  Henry  on  the  Continent.     He  Bxpedition 

as  accompanied   by  his  chancellor  Becket,  who  had  already  ii5<>* 

icome  his  most  intimate  friend  and  most  influential  adviser  I 

be  chief  object  of  the  expedition  was  to  secure  Normandy  and 

bring  to  submission  the  king's  brother  Geoffirey,  who  had 

^  March  13A.  Gervase,  c.  1378.  * 

'  'Facias  est  cooTentus  generalis  praesulum  et  principum  totius  Angliae 

«d  Walingefordiam/    Geirase,  c.  1378;  B.  de  Monte,  A.D.  1155. 

'  Chron.  de  Bello,  p.  75  ;  R.  de  Monte,  a.d.  1155. 

'  '  Mense  Julio,  nonis  ejusdem  ;'  R.  de  Monte. 

'  Tbe  empress  objected  and  the  design  was  given  np  for  the  present. 

'  de  Monte. 

*  Chron.  de  Bello,  p.  76. 

'  Gerrase,  c.  1378. 
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claims  on  Anjou  under  his  fetber's  will  which  Henry  denieA 
England  was  left  under  the  management  of  the  justiciars.  Tm 
year  is  marked  by  no  event  of  importance,  but  it  famish^  ai| 
with  the  first  of  an  unbroken  series  of  Exchequer  Rolls,  froa 
which  we  learn  much  as  to  the  reconstruction  of  the  adminis- 
lievenue  of  trative  system.  The  Pipe  Roll  of  the  second  year  of  Henry  H  * 
exhibits  the  account  for  the  year  ending  at  Michaelmas,  11 56: 
no  sheriff  appears  for  the  northern  counties,  which  are  still  ia 
the  hands  of  the  Scots  ;  the  diminished  amount  of  revenue  shows 
that  the  treasury  was  but  slowly  recovering  from  the  exhansdon 
of  the  last  reign,  not  more  than  £22,000  being  raised  in  tie 
gross  from  the  whole  kingdom,  A  general  visitation  of  tlie 
country  had  not  been  yet  attempted,  but  the  constable,  Hoirj 
of  Essex,  had  heard  pleas  in  eight  of  the  southern  counti^  in 
two  of  them,  Essex  and  Kent,  in  company,  with  the  chancdlor, 
who  for  the  first  time  appears  in  the  character  of  a  judgp^-Thc 
general  taxation  is  of  much  the  same  sort  as  in  the  roll  of 
Henry  I,  but  the  term  outage,  now  first  employed,  indicates 
that  the  assessment  of  the  knights*  fees  was  coming  into  use;  and 
as  it  is  mainly  in  reference  to  the  spiritual  baronies  that  the  word 
occurs,  it  follows  that  the  liability  of  these  estates  to  the  public 
duties  was  not  confined  to  military  defence.  The  practice  was, 
aR  we  learn  from  John  of  Salisbury,  opposed  by  Archbishop  Tbeoi 
bald  *,  but  it  was  perhaps  advised  by  the  chancellor,  who  did  no^ 
until  a  much  later  period  betray  any  sympathy  with  the  caos^ 
of  clerical  immunities. 

138.  Henry  returned  to  England  on  the  7th  of  April,  11 57, 
and  immediately  found  his  hands  full  of  work.  Some  few  erf  the 
royal  castles  had  been  allowed  to  remain  in  the  hands  of  tk 
barons  who  were  half  trusted,  in  order  perhaps  to  avoid  pro- 
voking them  to  rebeL  The  6on  of  the  late  king,  William  count 
of  Mortain,  "Warenne  and  Surrey,  whose  rights  had  been  seeurd 
at  the  peace,  now  placed  in  the  king's  hands  all  the  castles  thai 

*  Printed  by  Hunter  with  the  Rolls  of  the  3rd  and  4th  yean,  rn  184X. 

*  John  of  Salisbury  (ep.  1 38)  mentions  this  scutage  as  levied  to  e&a^ 
Henry  to  make  war  on  his  brother  :  *  Yerum  interim  scutagium  reuu^er^ 
non  potest,  et  a  auibusdam  exactionibua  al»tin«re,  qnoniam  featris  gxatd 
male  sarta  nequidquam  coiit.' 
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he  possessed  both  in  England  and  Normandy,  and  received  in 
return  the  patrimony  of  his  father  and  mother*.  Hugh  Bigod,  Restoration 
the  veteran  intriguer,  who  had  yet  again  to  signalise  himself  as  a  northern 
rebel,  surrendered  his  castles  * ;  and  king  Malcolm  of  Scotland 
restored  the  northern  counties.  The  king  made  a  pilgrimage  to 
S.  Edmunds,  where  he  wore  his  crown  on  Whitsunday  and  held 
a  great  court  ^  ;  and  directly  after  began  to  prepare  for  his  first 
expedition  to  Wales.  In  contemplation  of  this  undertaking  he 
assembled  the  whole  baronage  at  Northampton  on  the  19th  of 
July* ;  and  having  received  the  ambassadors  of  Frederick  Barba- 
rossa,  and  done  some  legal  business;  he  proceeded  into  the  west. 
The  Ibrce  necessary  for  the  expedition  was  raised  by  an  arrange-  Expeditiou 
ment  new  at  least  in  England — every  two  knights  joined  to 
furnish  a  third ;  so  that  a  third  of  the  whole  body  took  part 
in  the  expedition  '.  The  war  was  short,  and  not  brilliant.  The 
constable,  Henry  of  Essex,  was  charged  with  cowardice  in  letting 
fall  the  royal  standard  ]  and  the  king  returned,  scarcely  claiming 
the  fimne  of  victory,  to  meet  the  king  of  Scots  in  the  Peak  ^  In 
that  meeting  it  is  probable  that  the  final  surrender  of  Northum- 
berland and  Cumberland  was  made,  and  Malcolm  received,  as 
the  inheritance  of  his  grandmother,  the  daughter  of  Waltheof, 
the  county  of  Huntingdon.  Henry  wore  his  crown  that  Coronation 
Christmas  at  Lincohi,  not  however  venturing  into  the  cathe- 
dral, for  this  was  forbidden  by  a  superstition  already  of  old 
standing,  but  attending  mass  in  the  church  of  S.  Mary  Wigford  ^. 
The  year  is  not  marked  as  one  of  great  judicial  activity. 

Six  months  of  1158  were  spent  in  England;  at  Easter  the  The  year 
king  wore  his  crown  at  Worcester  ^     In  the  summer  he  went 

*  E.  de  Monte,  A.D.  1157. 

*  Ibid. 

*  Chron.  do  Belle,  pp.  84,  85  ;  Pipe  Roll,  p.  107. 

^  *  Convocftti  sunt  ad  eum  praesoles  et  prindpes  regni,  abbates  nonnulli, 
alnque  inferioris  OTdinia  personae.*  Q^nrase,  cc.  1378,  1380;  Radewic, 
ap.  Uretifl.  p.  315. 

'  *  Circa  festivi  totem  S.  Johannis  Baptiiitae  rex  Henricua  praeparavit 
mazimam  expeditionem  ita  ut  duo  milites  de  tota  Anglia  tertiuin  pararent 
•d  opprimendum  Gualensefl  terra  et  mari.*     R.  de  Monte,  A.D.  ii57' 

*  Pipe  RoU,  pp.  90,  152  ;  R.  de  Monte,  a.d.  1157. 

^  Pipe  Roll,  p.  136  ;  W.  Newb.  iL  c.  9  ;  Hoveden,  i.  ai6. 

*  Hoveden,  i.  316;  Pipe  E^ll,  p.  175. 
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into  Cumberland,  where  he  knighted  William  of  Warenne  on 

Expedition    Midsummer  Day  ^ :  and  in  August  he  went  to  France,  where  he 
to  Pranoe  in  ./     ^  o  » 

"58.  secured  the  inheritance  of  his  brother  Geoffrey  who  was  just 

dead,  and  negotiated  the  marriage  of  his  eldest  son  with  a 
daughter  of  Lewis  VII.  Early  in  the  next  year  he  betrothed  his 
second  son  Richard  to  a  daughter  of  the  count  of  Barcelona, 
and  formed  a  plan  for  enforcing  the  claim  of  his  wife  on  the 
county  of  Toulouse  '. 

Henry's  foreign  wars  affect  our  subject  only  as  being  the 
causes  which  prompted  some  of  those  financial  measure^  which 
Toul™  ^^  illustrate  his  genius  for  organisation.  And  amongst  them  the 
in  1159.  war  of  Toulouse  is  perhaps  the  most  important :  for  it  is  the 
epoch  at  which  the  iustitution  of  scu^e,  as  a  pecuniary  com- 
mutation for  personal  service  in  the  host,  is  fixed  by  the  com- 
mon consent  of  lawyers  and  historians.  The  king^s  position  was 
a  somewhat  diflBcult  one.  It  was  scarcely  fair  to  call  on  the 
military  tenants  of  England  and  Normandy  to  fight  as  a  matter 
of  duty  for  the  aggrandisement  of  the  estates  of  the  duke  of 
Aquitaine.  The  English  baronage  might  indeed  rejoice  in  the 
opportunity  of  signalising  themselves  before  so  splendid  a  king 
and  in  a  new  land ;  but  not  so  the  bulk  of  the  knightly  force. 
Still  less  could  the  national  force  of  the  country  be  armed  in 
such  a  cause.  Henry  was  willing  to  fight  with  mercenaries, 
if  England  and  Normandy  would  provide  him  with  the  funds : 
such  a  force  would  be  fieu:  more  manageable  during  the  cam- 
paign, and  less  dangerous  when  it  was  over.  A  precedent  was 
found  in  the  ancient  fyrdwite,  the  fine  paid  by  the  Anglo-Saxon 
warrior  who  failed  to  follow  his  king  to  the  field  *.  But  instead 
of  being  a  punishment,  it  was  now  regarded  as  a  privil^e ;  those 
tenants  of  the  crown  who  did  not  choose  to  go  to  war,  paid  a 
tax  of  two  marks  on  the  knight's  fee  *.     With  this,  and  a  very 

*  R.  de  Monte ;  Hoveden,  i.  ai6;  Cbron.  Mailros.  p.  168 ;  Pipe  EoU. 
pp.  119,  175. 

*  R.  de  Monte,  A.D.  11 58, 11 59. 

*  Above,  p.  190. 

*  A  Bcutage  of  two  marks  on  the  knight's  fee  is  accounted  for  in  the 
Rolls  of  the  fifth  year.  According  to  Alexander  Swerford,  the  author  of 
the  Liber  Ruber,  it  was  for  an  expedition  to  Wales ;  Madox,  Hist.  Exch. 
D.  456 :  but  no  such  expedition  was  made.    Gervase,  c.  1381,  says  that  the 
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large  acconmlation  of  treasure  from  other  sources,  amounting,  Expedition 
according  to  the  contemporary  writers,  to  £180,000,  Henry  1159- 
undertook  the  subjugation  of  Toulouse.  The  whole  court  ac- 
companied him  :  the  king  of  Scots,  the  first  of  the  tenants-in- 
chief^  William  of  Boulogne,  son  of  the  late  king,  and  the 
Chancellor  Becket,  are  especially  mentioned.  The  expedition 
lasted  for  three  months,  and,  although  marked  by  some  brilliant 
exploits,  was  unsuccessful.  Henry  did  not  take  Toulouse, 
although  he  reduced  most  of  the  territory  to  submission.  He 
would  not  bear  arms  against  Lewis  VII  \  who  was  his  feudal 

king  exacted  £180,000  by  way  of  scutage  from  England  this  year.  The 
sum  is  impossible,  and  is  probably  made  by  multiplying  the  supposed  number 
of  knights*  fees  (60,000)  by  the  sum  of  sixty  shillings,  which  was  the  amount 
ktied  on  the  knight's  fee  in  Normandy.  B.  de  Monte,  A.D.  1159.  But 
the  shillings  are  AngoTin,  i.  e.  worth  one-fourth  of  the  English ;  and  the 
knights*  fees  were  very  fsa  from  being  60,000.  See  above,  p.  43  a.  Becket's 
enemies  alleged  that  he  advised  the  impost,  and  his  friends  regarded  his 
sobsequent  troubles  as  a  judgment  on  that  account.  See  Gilbert  Foliot, 
ep.  194 ;  Job.  Salisb.  ep.  145.  There  is  no  doubt  about  the  character  of 
this  scutage.  John  of  Salisbury  says : '  Tolosam  hello  aggressurus,  omnibus 
contra  antiquum  roorem  et  debitam  libertatem  indixit  ecclesiis,  ut  pro 
arbitrio  ejtis  satraparum  suorum  conferrent  in  censum,'  ep.  145  :  he  regards 
the  chancellor  as  accountable  for  it. 

'  Robert  de  Monte  simply  says,  '  urbem  tamen  Tolosam  noluit  obsidere, 
(kferens  honorem  Ludovico.'  The  Draco  Normannicus  gives  more  details, 
which  are  worthy  of  note : — 

*  Rex  velut  orator  legiones  oonvocat,  adsunt 
£t  regni  proceres,  militiaeque  duces. 

♦  ♦  ♦  ♦ 
Orditur,  narrat,  confirmat,  sicque  refutat^ 

Claudity  et  ex  istis  quatuor  ilia  regit; 
An  domintun  regera  clausum  subvertat  et  urbem. 

An  vivum  capiat,  consul  et  ipsa  mat ; 
Ui^eat  an  dausos  muris  ad  deditionem, 

Exspectet  potius  banc  sine  rege  ca/gi  % 

•  *  *  • 
Consulit  inde  duces,  quaerit,  deliberat,  ex  his 

Quatuor  utilius  quid  sibi  quidve  suis. 
Quidlibet  ex  primis  tribus  his  vis  militis  audaz 

Expetit,  hortatur,  id  feritate  cupit. 
Ingenium  procerum  simul  experientia  rerum 

Ut  quartunt  teneat  constdit  illud  agat. 
Regibus  Anglorum  fiudnus  miserabile  regem 

Frangere  Franoorum,  deditione  premi. 
Clansis  paroendum  pietatem  solvere  victis 

Urbem  ne  repleat  planctibus,  igne,  nece. 
Consilio  procerum  rex  regi  parcit  et  urbi. 

Pan  patriae  fuerat  jamque  subacta  sibi.' 

Lib.  i.  a  ri. 
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lord,  and  with  whom  he  was  at  peace,  although  Lewis  unw 
actively  supporting  the  count  of  Toulouse  against  him,  and 
the  Norman  lords  were  fighting  on  their  own  border.  This 
war  was  however  followed  by  a  quarrel  between  the  two  kings, 
which  detained  Henry  at  a  distuace  from  England  until  the 
month  of  January,  1 1 63. 

During  this  long  perioil  tlio  country  was  administered  by  the 
justices,  the  queen  or  the  young  Henry  occasionally  presiding  in 
the  court  or  at  the  councils  :  the  rolls  of  account  show  that  the 
business  of  justice  and  taxation  went  on  without  difficulties,  and 
the  historians  detail  little  more  than  the  succession  of  bishops 
and  abbots.  The  most  important  of  these  was  the  election  of 
the  chancellor  to  the  see  of  Canterbury,  which  took  place  in  the 
presence  of  the  justiciar,  in  May  1162  ;  the  electors  on  this 
occasion  being  the  bishops  of  the  proyince.  This  event  closes 
the  ministerial  career  of  Becket,  and  forms  an  epoch  in  the  reign 
of  Henry,  which  serves  to  mark  off  one  period  of  his  political 
activity. 

Up  to  this  time  his  labours  had  been  confined  mainly  to  the 
work  of  restoration.  The  scheme  adopted  at  Wallingford  had 
been  carried  out  strictly :  the  castles  had  been  demolished  or 
taken  into  the  royal  hands,  the  mercenaries  dismissed,  the  fiscal 
earldoms  abolished;  the  royal  estates  had  been  as  far  as  was 
possible  restored  to  cultivation,  farmhouses  and  palaces  had  alike 
been  rebuilt  ^ ;  the  courts  of  justice  had  been  in  full  activity, 
and  severe  sentences  had  everywhere  been  executed  upon  the 
malefactors  who  had  enjoyed  im|mnity  for  many  years  :  in  par- 
ticular the  coiners  of  false  or  debased  money  had  been  rigidly 
punished.  The  institution  of  scutage  had  shown  that  the  king 
needed  an  increased  revenue,  and  that  he  knew  how  to  raise  it ; 
and  the  measures  taken  for  levying  a  force  against  the  Welsh 
in  1 157,  and  for  the  war  of  Toulouse,  showed  that,  young  as 


^  B.  de  Monte  marks  the  yeox  1 161  as  a  period  of  building.  Among 
other  erections,  *  domum  leprosorum  juxta  Cadomum  mirabilem  aedificavii  ; 
aulam  et  cameras  ante  turrim  Rothomagi  nihilominus  renovavit,  ei  non 
solum  in  Nonnannia  sed  etiam  in  regno  Angliae,  dncatu  Aqaitaniae. 
comitatu  Andegaviae,  Cenomanniae,  Turonensi,  castella,  mansioQed  regiw. 
vel  nova  aedificavit,  vel  Vetera  emendavit.* 
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Henry  was,  he  had  a  plan  and  policy  of  his  own.     NothingkDisarmiiig 
in  fact   could   have  heen   wiser   than   to   disarm   that  feudaliplrty.        .• 
party  from  which   hb   had   most    to   fear,  by  accepting  their'  \ 
money  instead  of  leaning  on  their  armed  support.     It  is  not  tol    ' 
be  supposed  that  during  these  years  Henry  showed  no  signs  of* 
that  ingenuity  in  the  development  of  legal  institutions  which 
especially  marks  the  next  period  of  the  reign.     William  of  New- 
burgh  mentions,  among  his  very  first  acts,  the  careful  provision 
made  for  provincial  as  well  as   for  central  judicature '.     We  Improve- 

learn  from  the  lives  of  S.  Thomas  that  the  chancellor  himself  judicia! 

1  11.1-  9         1  procedure, 

was  constantly  employed  in  hearing  causes  ,  and  so  great  was 

the  interest  which  Henry  took  in  such  matters  that,  on  one 
occasion  during  the  constant  litigation  in  which  the  abbey  of 
Battle  was  involved,  the  ordinary  form  of  charter  being  insuf- 
ficient for  the  emergency,  the  king  himself  drew  up  the  docu- 
ment required  ^  It  is  almost  certain  then  that  some  part  of 
the  legal  reforms  of  the  reign  had  been  set  on  foot  already, 
although  the  text  of  no  formal  document  of  the  kind  is  now 
extant.  I  The  references  made  in  the  Constitutions  of  Clarendon 
to  the  system  of  recognitions  and  juries  of  presentment,  seem  to 
jnstify  us  in  inferring  that,  whether  or  no  these  customs'  are 
rightly  described  as  belonging  to  the  reign  of  Henry  I,  there  is 
the  utmost  probability  that  they  had  been  recognised  as  part  of 
the  ordinary  course  of  law  since  the  beginning  of  the  reign  of 
Henry  II,  although  not  in  the  complete  form  which  was  given 
them  in  his  later  acts.  In  Normandy  he  had  been  active  in  the  Similar 
same  way.  In  the  beginning  of  the  year  11 60,  having  held  his  Normandy. 
Christmas  court  at  Falaise,  he  had  ordained  that  no  dean 
should  accuse  any  man  without  the  evidence  of  neighbours  who 
bore  a  good  character ;  and  that  in  the  treatment  of  all  causes, 
the  magistrates  of  the  several  districts  at  their  monthly  courts 

*  *  Ordinatuque  in  cunctis  regni  finibns  juris  et  legum  ministris  qui  vel 
>oiproborum  audaciam  coercerent,  vel  interpellantibua  secuDdum  causarum 
Diwita  justitiam  exhiberent ....  Quoties  autem,  judicibus  moUius  Agentibus, 
ptovincialium  querimoniis  pulsabatur,  provisioiiis  regiae  remedium  adhi- 
oehat.*    W.  Newb.  ii.  c.  i. 

'  Roger  of  Pontigny,  Vita  S.  Thorn,  (ed.  Giles),  i.  loa. 

'  Chron.  de  Bello,  p.  165. 
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Law  should  determine  nothing  without  the  witness  of  the  neighbours, 

rtformi.  <  should  do  injustice  to  no  man,  inflict  nothing  to  the  prejudioe 
of  any,  should  maintain  the  peace,  and  punish  all  robbers  sum- 
marily; and  that  the  churches  should  enjoy  their  own  in  peace '.' 
It  is  improbable  that  England  should  not  have  felt  the  same 
innovating  policy ;  but  in  the  absence  of  distinct  record  it  can- 
not be  proved.  And  accordingly  it  is  impossible  to  say  with 
certainty  that  any  of  the  known  reforms  of  the  reign  were  the 
work  of  the  chancellor,  whose  influence  during  these  early  years 
was  supreme  with  the  king. 
The  year  ^139.  As  soon  however  as  Henry  returned  to  England  after 
**  ^'  five  years'  absence,  in  January  1 163,  he  began  to  apply  to  pubUc 

business  even  more  zealously  than  before.  Early  in  March  he 
is  found  in  council,  hearing  the  wearisome  cause  of  Richard 
de  Anesty,  at  London  * ;  at  the  end  of  the  month,  at  "Windsor, 
he  presided  at  the  trial  in  which  Henry  of  Essex  the  Constable 
was  appealed  for  treason  by  Robert  de  Montfort,  and  having 
been  defeated  in  trial  by  battle,  forfeited  his  great  inheritance  ^ 
After  a  hurried  expedition  into  Wales,  he  was  on  the  ist  of 
July  at  Woodstock,  where  the  king  of  Scots  and  the  princes 
.  and'  lords  of  Wales  did  homage  to  the  heir,  and  where  the 
king's  first  great  trouble,  the  quarrel  with  Becket,  b^an  *. 
BiJiS7°'  This  famous  person,  who  had  been  selected  by  Archbishop 
Theobald  as  the  fittest  adviser  of  the  young  king,  was  endowed 
with  many  brilliant  and  serviceable  gifts.  He  was  an  able  man 
of  business,  versatile,  politic ;  liberal  even  to  magnificence ;  weU 
skilled  in  the  laws  of  England,  and  not  deficient  in  the  accom- 

^  R.  de  MoDte,  a.d.  1160 ;  Bouquet,  ziii.  304.  '  Rex  Anglomm  Hefkiicns 
ad  Natale  Domini  fiiit  apud  Falesiam  et  leges  iustituit  ut  nuUus  decanus 
aliqnam  personam  accusaret  sine  testimonio  vicinorum  circnm  manentioin 
qui  bonae  vitae  fama  laudabilea  baberentur.  De  causis  similiter  quontm- 
libet  ventilandis  instituit  ut,  cum  judices  singularum  j^vinciarum  singulis 
mensibus  ad  minus  samul  convenirent,  sine  testimonio  vicinorum  nihil 
judioarent,  injuriam  nemini  &cerent,  praejudicium  non  irrogarent,  pacem 
tenerent,  latrones  cunctos  statim  punirent,  quaeque  quiete  tenerent  eocleaae 
sua  jura  possiderent.* 

•  Palgrave,  Commonwealth,  p.  xxii. 
'  Ibid. ;  R.  de  Monte,  a.d.  1163.    ^^  <dso  tiie  Chronicle  of  Jocelin  of 

Brakelond  (ed.  Camden  Soc.  pp.  50-52). 

*  R.  Dioeto,  c.  536. 
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pliahments  of  either  derk  or  knight.     His  singular  career  illus-  Becket  a  re- 
trates  at  once  the  state  of  the  clergy  at  the  time  and  his  own  man  of  three 
power  of  adapting  himself,  apparently  with  a  good  conscience, 
I  to  each  of  the  iiiree  great  schools  of  puhlic  life  in  turn.     The 
deigy  of  the  Norman  reigns  may  be  arranged  under. three 
classes :  there  is  the  man  of  the  thoroughly  secular  iype.  like 
Boger  of  Salisbury,  a  minister  of  state  and  a  stat|pman,  who  has 
received  high  preferment  in  the  Church  as  a  reward  for  official 
services;  there  is  the  professional  ecclesiastic,  like  Henry  of 
Vinchester,  who  looks  to  the  interests  of  the  Church  primarily, 
whooe  public  course  is  dictated  by  regard  for  clerical  objects, 
who  aims  at  a  mediatorial  position  in  the  conflicts  of  the  Statis, 
and  who  has  dose  relations  with  the  great  ecclesiastical  centre 
at  Rome ;  and  there  is,  thirdly,  the  man  who,  not  less  patriotic 
than  the  first  and  not  less  ecclesiastical  than  the  second,  acts 
on  and  lives  up  to  higher  principles  of  action,  and  seeks  as  first 
and  last  what  seems  to  him  to  be  the  glory  of  God.   This  last  class 
is  represented  to  some  extent  by  Anselm  5  it  is  not  numerous, 
and  in  an  age  of  monastic  sanctity  and  pretension  is  especially 
exposed  to  the  intrusion  of  fistlse  brethren,  such  as  the  fanatic  who 
is  ambitious  of  martyrdom,  or  the  hypocrite  who  will  endure  the 
risks  of  persecution  provided  he  obtains  the  honour  of  popu- 
larity.   Thomas  Becket  lived  through  all  three  phases,   and 
friends  and  enemies  to  the  present  day  debate  to  which  of  the 
two  divisions  of  the  last  class  his  life  and  death  assign  him. 
His  promotion  to  Canterbury  put  an  end  to  the  first  act  of  his 
career.     Until  then  he  had  been  the  chancellor,  the  lawyer, 
judge,  financier,  captain,  and  secretary  of  state.      Now  he  be- 
came the  primate,  the  champion  of  the  clergy,  the  agent  or  '  { 
patron  of  the  Pope,  whom  he  probably  had  persuaded  Henry  to 
recognise ;  the  assertor  of  the  rights  of  his  Church  and  of  his 
dwn  constitutional  position  as  first  independent  adviser  of  the 

CJrown.   The  date'&t  which  he  resigned  the  chancellorship  is  im-  Hiaalifiia-j 

_^  tion  ftrointlM 

^rtain,  but  it  seems  clear  that,  before  Henry's  return  from  France,  king. 

)e  had  made  himself  enemies  among  his  former  associates  by 

iemanding  from  them  restitution  of  estates  belonging  to  the  see 

>f  Canterbury  which,  as  he  maintained,  they  held  unjustly,  and 
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Henry's  by  otherwise  asserting  the  temporal  claims  of  his  see  *.  Hemy 
was  no  doubt  hurt  by  the  resignation  of  the  chancellor,  but  was 
scarcely  prepared  to  find  his  late  minister  placing  himself  in  *an 
attitude  of  opposition  which  had  no  precedent  in  the  history  of 
the  last  hundred  years.  Anselm's  quarrels  arose  from  epiritual 
questions.     Those  of  Thomas  began  on  a  purely  secidar  point. 

Tlie  account  given  by  the  contemporary  writers  of  this  first 
dispute  is  very  obscure  :  it  concerned  however  some  question  of 
taxation  in  which  the  king  was  anxious  to  make  a  change  bene- 
ficial to  the  royal  revenue.  Every  hide  of  land,  we  are  told*, 
paid  to  the  sheriff  two  shillings  annually,  in  consideration  of  his 
services  in  the  administration  and  defence  of  the  shire.  This 
sum  the  king  wished  to  have  enrolled  as  part  of  the  royal 
revenue,  intending  probably  to  reduce,  as  he  afterwards  did,  the 
power  of  the  sheriffs,  or  to  remunerate  them  from  some  other 
fund.  A  tax  so  described  can  hardly  have  been  anything  else 
than  the  Danegeld,  which  was  an  impost  of  two  shillings  on  the 
hide,  and  was  collected  by  the  sheriffs,  being  possibly  compounded 
for  at  a  certain  rate,  and  paid  by  them  into  the  Exchequer.  As  the 
Danegeld  from  this  very  year  1 163  ceases  to  appear  as  a  distinct 
item  of  account  in  the  Pipe  Rolls,  it  is  impossible  to  avoid  con- 
necting the  two  ideas,  even  if  we  may  not  identify  them.  Whether 
the  king's  object  in  making  this  proposition  was  to  collect  the 
Danegeld  in  its  full  amount,  putting  an  end  to  the  nominal  assess- 
ment which  had  been  long  in  use,  and  so  depriving  the  sheriffs 
of  such  profit  as  they  made  from  it,  or  whether  he  had  some  other 
end  in  view,  it  is  impossible  now  to  determine ;  and  consequently 
it  is  difficult  to  understand  the  position  taken  by  the  archbishop. 
*  We  will  not,'  he  is  recorded  to  have  said,  *  my  lord  king,  saving 
your  good  displeasure,  give  this  money  as  revenue ;  but  if  the 
sheriffs  and  servants  and  ministers  of  the  shires  will  perfcnrm 
their  duties  as  they  should,  and  maintain  and  defend  our  de- 
pendants, we  will  not  be  behindhand  in  contributing  to  their  aid.' 
The  king  in  anger  answered,  *  By  the  eyes  of  God,  it  sliall  be 

*  Gervase.  c.  1384. 

•  Grim,  Vita  S.  Thorn,  i.  11 ;  Roger  of  Pontigny,  t  113  ;  Gam'er,  p.  65 ; 
Will.  Cantuar.  ii  5. 
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given  as  revenue,  and  it  shajl  be  entered  in  the  king's  accounts ;  Beckets 

•nd  you  have  no  right  to  contradict ;  no  man  wishes  to  oppress  to  the  king 

your  men  against  your  will/     Becket  replied,  *  My  lord  king,  by  of  taxation. 

the  reverence  of  the  eyes  by  which  you  have  sworn,  it  shall  not 

be  given  from  my  land,  and  from  the  rights  of  the  Church  not  a 

penny  *.'    We  are  not  told  further  of  the  immediate  result :  but 

Danegeld  appears  for  the  last  time  under  that  name  in  the 

•ceounts  of  the  year  ;  and  the  king  and  his  minister  never  met 

•gain  as  friends.     This  is,  however  the  details  maybe  under- ^ 

stood,  the  first  cAfie  of  any  opposition  to  the  king's  will  in  the 

matter  of  taxation  which  is  recorded  in  our  national  history; 

and  it  would  seem  to  have  been,  formally  at  least,  successful. 

Three  months  after,  in  October,  in  the  council  of  Westminster,  Council  of 

/  .     ^  '  West- 

a  fresh  constitutional  quarrel  broke  out.     Ever  since  the  Con-  minster. 

qneror  had  divided  the  temporal  and  spiritual  courts  of  justice, 

the  treatment  of  criminal  clerks  had  been  a  matter  of  difficulty ; 

the  lay  tribunals  were  prevented  by  the  ecclesiastical  ones  from 

enforcing  justice,  and  the  ecclesiastical  ones  were  able  only  to 

^HiSt-Bpiritual  penalties.   The  reasonable  compromise  which  had  Dispute 
L  ^^        ,  \  ,       1     ^  1  .         ,r  .     .1      .    .  •         1       about  the 

oeen  propounded  by  the  Conqueror  himself,  m  the  mjunction  that  criminous 

the  lay  officials  should  enforce  the  judgments  of  the  bishops^, 

had  been  rendered  inefficacious  by  the  jealousies  of  the  two 

wtates ;  and  the  result  was  that  in  many  cases  grossly  criminal 

acts  of  clerks  escaped  unpunished,  and  gross  criminals  eluded 

the  penalty  of  their  crimes  by  declaring  themselves  clerks.     The 

^  that  the  king  took  up  the  question  at  this  moment  seems 

to  show  that  he  was  already  undertaking  the  reform  of  the 

criminal  law  which  he  carried  into  efiect  three  years  after.    He 

proposed  that  the  anomalous  state  of  things  should  cease ;  that 

^gn^l  criminals  should  be  tried  in  the  ordinary  courts  of  the 

country ;  if  they  were  convicted  or  confessed,  they  should  be 

degraded  by  the  bishops  and  delivered  over  to  the  executioners 

for  condign  punishment'.    Becket  resisted ;  it  was  sufficient  that 

the  criminal  should   he   degraded;    if  he   offended   again,   he 

*  Grim,  i.  22. 

*  See  above,  p.  283. 

'  Hoveclen,  I  aip;  Gervase,  c.  1384;  Grim,  i.  aa  sq.;  R.  Pontigny,  i. 
I15  sq. ;  Adod.  lAmbeth,  ii.  88. 
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offended  as  a  layman,  and  the  king  might  take  him ;  but  the  first 

Henry  com-  punishment  was  sufficient  for  the  first  offence.     The  king  on  tb^ 

extortion  pf  Same  occasion  complained  heavily  of  the  exactions  of  the  eccie^ 

astM  ^*    siastical  courts,  and  proposed  to  the  assembled  bishops  that  thej^ 

^  should  promise  to  abide  by  the  customs  which  regulated  thoa^ 

courts  and  rights  of  the  clergy  generally,  as  they  had  been  allowed 

in  the  days  of  his  grandfieither.     The  archbishop  saw  ibat  to 

concede  this  unreservedly  would  be  to  place  the  whole  of  the 

clergy  at  the  king's  mercy :  he  prevailed  on  the  bishops  to  assent 

'  saving  their  order/  and  the  king,  irritated  by  the  opposition, 

Open  left  the  assembly  in  anger.     Immediately  afker  he  ordered  the 

quarrel.       archbishop  to  resign  the  honours  of  Eye  and  Berkhampsted 

which  had  been  committed  to  him  as  chancellor^. 
(lonndl  at         After  two  or  three  unsatisfactory  interviews  with  Becket,  Uie 
.aren  01.  I^jj^g  called  together  at  Clarendon,  in  January  1164,  the  whole 
/  body  of  the  bishops  and  barons*.     Again  the  archbishop  was 
bidden  to  accept  the  customs  in  use  under  Henry  I ;  and  again 
he   declined  doing  anything  unconditionally.     Then  the  king 
ordered  that  they  should  be  reduced  to  writing,  having  been 
]  first  ascertained  by  recognition.     The  recognitors,  according  to 
the  formal  record,  were  the  archbishops,  bishops,  earls,  barons, 
and  most  noble  and  ancient  men  of  the  kingdom ;  acoording  to 
the  archbishop,  Kichard  de  Lucy  the  justiciar  and  Jocelin  de 
Bailleul',  a  French  lawyer  of  whom  little  else  is  known,  were 
the  real  authors  of  the  document,  which  Was  presented  as  the 
result  of  the  inquiry,  and  which  has  become  fiamous  under  the 
name  of  the  '  Constitutions  of  Clarendon.' 
Constitu-  1 40.  The  Constitutions  of  Clarendon  are  sixteen  in  number,  and 

Clarendon,  purport  to  be,  as  may  be  inferred  from  their  production,  a  codi- 
fication of  the  usages  of  Henry  I  on  the  diBputed  points.  They 
concern  questions  of  advowson  and  presentation,  churches  in 
the  king's  gift,  the  trials  of  clerks,  the  security  to  be  taken  of 

^  Herbert  of  Bosbam,  iii.  iii.    He  bad  beld  tbem  since  11 56,  and  pro- 
bably from  his  first  appointment  as  cbancellor.    Pipe  RoU  a  Hen.  IL 

•  *  Ex  mandate  regis,  concurrentibus  episoopis  et  proceiibus.'    B.  Diceto,  \ 
0.  536.  Cf.  Gervase,  c.  1385 ;  *  generale  concilium  ;*  W.  Fil»-Stephen,L  215. 

'  Kobertson,  Becket,  p.  97. 
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the  excommunicated,  the  trials  of  laymen  for  spiritual  offences,  Contents  of 

.  .  .  •  j»   1        1  theConsti-  , 

the  esppmnumication  of  tfinantsrin-chief,  the  licence  of  the  clergy  tutions. 
to^p  abroad,  ecclesiastical  appeals  which  are  not  to  go  further 
than  the  archbishop  without  the  consent  of  the  king ;  questions 
of  the  title  to  ecclesiastical  estates,  the  baronial  duties  of  the  |  I 
prelates,  the  election  to  bishoprics  and  abbacies,  the  right  of  the    I 
king  to  the  goods  of  felons  deposited  under  the  protection  of 
the  Church,  and  the  ordination  of  villeins  \     Such  of  these  as 
are  of  importance  to  our  subject  may  be  discussed  elsewhere  :  it 
is  enough  at  present  to  notice  that,  while  some  of  the  Constitu- 
tions only  state  in   legal  form  the  customs  which  had   been 
idopted  by  the  Conqueror  and:  his  sons,  others  of  them  seem  to 
be  developments  or  expansions  of  such  customs  in  forms  and 
with  applications  that  belong  to  a  much  more  advanced  state  of 
the  law.     The  baronial  status  of  the  bishops  is  unreservedly  Theirlim- 
•sserted,  the  existence  of  the  Curia  Regis  as   a  tribunal   ofSuistnSng 
regular  resort, 'the  right  of  the  bishops  to  sit  with  the  other  ofHer^T* 
barons  in  the  CUria  unti  a  question  of  blood  occurs,  the  use  of  ^e^reform*^ 
juries  of  twelve  men  of  the  vicinity  for  criminal  causes  and  for  ^^^* 
recognition  of  claims  to  land,  all  these  are  stated  in  such  a  way 
as  to  show  that  the  jurisprudence  of  which  they  were  a  part  was 
known  to  the  country  at  large.     Accordingly,  the  institution  of 
the  Great  Assize — ^the  edict  by  which  the  king  empowered  the 
htigant  who  wished  to  avoid  the  trial  by  battle  to  obtain  a  re- 
cognition of  his  right  by  inquest  of  jury — must  be  supposed  to 
have  been  issued  at  an  earlier  period  of  the  reign  :  and  the  use 
of  the  jury  of  accusation,  which  is  mentioned  in  the  Laws  of 
Etbelred  but  only  indistinctly  traceable  later,  must  have  beeir 
revived  before  the  year  11 64.     And  if  this  be  so,  the  Constitu- 
tions of  Clarendon  assume  a  character  which  the  party  state- 
ments of  Becket's  biographers  have  not  allowed  them.     They   / 
tre  no  mere  engine  of  tyranny,  or  secular  spite  against  a  church- 
man :  they  are  really  a  part  of  a  great  scheme  of  administrative 
reform,  by  which  the  debateable  ground  between  the  spiritual 
Mid  temporal  powers  can  be  brougfitwithin  the  reach  of  common      \ 

^  Gervase,  cc.  1386, 1387;  Select  Charters,  pp.  I39-I34« 
H  h 
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The  Consti-  justice,  and  the  lawlessness  arising  h*om  professional  jealousies 

cjarendon    abolished.     That  they  were  really  this,  and  not  an  occasional 

JJSJi^   ^    weapon  of  controTersy,  may  be  further  inferred  from  the  rapidity 

^   ™^        with  which  they  were  drawn  up,  the  completeness  of  their  form, 

and  the  fact  that,  notwithstanding  the  storm  that  followed,  thej 

formed  the  groundwork  of  the  later  customary  practice  in  all 

V^  such  matters. 

iJecket'a  To  Becket  however  and  his  followers  they  presented  them- 

reception  of  ^    '^ 

them.  selves  in  no  such  light.     The  archbishop  had  come  the  year 

before  from  the  council  of  Tours  ^  in  an  excited  state  of  mind, 

of  which  the  council  at  Woodstock  saw  the  first  evidence.     He 

best  of  all  men  must  have  known  the  beneficial  effects  which 

the  kingdom  at  large  had  experienced  from  the  king's  l^al 

measures.     Tet  he  declared  them  to  be  incompatible  with  the 

freedom  of  the  clergy.     At  last,  moved  by  the  entreaties  of  his 

bretljren,  whom  the  kiiSg^s  threats  had  frightened,  he  declined 

his  acceptance  of  the  Constitutions  :  but  with  so  much  reluctanoe 

and  with  so  many  circumstances  on  which  no  consistent  tee- 

\   timony  is  attainable,  that  the  impression  given  at  the  time  was 

that  he  was  temporising,  if  not  dealing  deceitfully.     He  sent 

immediately  to  ask  the  forgiveness  of  the  pope,  as  having  be- 

trayed  the  interests  of  the  Church  *. 

Fatal       I       From  this  moment  the  intrigues  of  the  archbishop's  Miemies, 

*'  *   intrigues  for  which  his  own  conduct  had  given  tltt  opportunity, 

although  it  afforded  no  justification,  left  him  no  rest.     In  vain 

he  appealed  to  the  king:   Henry  was  too  deeply  wounded  to 

forgive,  and  was  too  much  determined  on  his  own  policy  of 

reform  to  think  of  yielding;  and  the  courtiers  were  resolved 

that  no  reconciliation   should   take  place.     In   the   following 

October  a  council  was  called  at  Northampton^,  to  which  the 

^  May  19, 1 163.     G^rvase,  o.  1384. 

*  Bobertson,  Becket,  pp.  101-103. 

'  *  ConveneruDt  illuc  episcopi,  comiteB,  bfironee  totius  regni,  nuuicUto 
regU  urgenlB.*  R.  Die.  o.  537.  *Solemne  stAtuens  celebrmre  ooociliuBi, 
omnes  qui  de  rege  tenerent  in  capite  xnandari  feoit ;  dtatus  est  et  hr%M- 
episcopus.'  Grim,  i.  39.  *  Generale  oonciliam.'  W.  Fits-Steph.  i.  918.  *  Epi- 
scopoB  et  abbates,  comites  etiam  et  proceres,  et  omnes  officialett  suos,  omne^ 
que  omnino  qui  alicujus  essent  auctoritatis  vel  nominis.'  Roger  of  Pontigny, 
J.  13a. 
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archbisliop  was  summoned,  not,  as  was  the  custom,  by  the  first  Council  of 

summons  issued  specially  to  him  as  the  first  counsellor  of  the  ton^Octofcr. 

CTown,  but  by  a  common  summons  addressed  to  the  sheriff  of  "'*^* 

Kent  and 'ordering  him  to  cite  the  archbishop  to  answer  the 

claims  of  John  the  Marshal  ^.     At  that  council  his  ruin  was 

completed :  "he  was  overwhelmed  by  the  king's  demand  that  he 

should  produce  the  accounts  of  the  chancery,  and  by  the  charges 

of  his  enemies.    In  despair  of  justice,  in  fear  of  his  life,  or  in  the  Becket  eoea 

,     ,  .  ,  into  exile, 

new  ambition  of  finishing  the  third  phase  of  his  career  by  exile 

or  martyrdom,  he  fled  from  Northampton  and  soon  after  took 
refuge  in  France,  where,  partly  by  threats  of  spiritual  punish- 
ment, partly  by  intrigues,  and  partly  by  invoking  the  legal 
interference  of  a  pope  who  had  little  sympathy  with  his  suffer- 
ings, he  conducted  a  struggle  whi^h*  fills  the  chronicles  of  the 
next  six  years. 

During  the  greatest  part  of  this  timib  Henry  also  was  absent  Henry's 
from  England.      He  paid  a  hurried  visit  to  Normandy  in  1165,  1164-1160. 
and  on  his  return  made  his  third  expedition  to  Wales.     Early 
in  1 1 66  he  held  a  council  of  the  clergy  at  Oxford*,  and  a  great    \ 
assembly  of  the  bishops  and  baronage  at  Clarendon  ^.     He  had     \ 
JDst  negotiated  a  marriage  for  his  eldest  daughter  with  Henry      \ 
the  lion  duke  of  Saxony,  who  was  now  in  close  alliance  with 
Frederick  Barbarossa,  and  was  supposed  to  be  intending  to  join 
the  party  of  ihe  antipope.     Harassed  by  the  attacks  of  Be^tet, 
ill  want  of  money  for  the  dowry  of  his  daughti^invited  by  the 
«mperor  to  join  the  schismatic  party,  committed  to  it  by  his  own 
envoys,  and  drawn  back  from  such  a  gross  mistake  by  Earl  Robert 
of  Leicester  the  justiciar,  who  refused  the  kiss  of  peace  to  the 

*  W.  Fitz-Stephen.  i.  aao.  "^ , 

'  R.  Diceto,  c.  539  ;  Ann.  Tbeokeeb.  (ed.  Luard),  p.  49  ;  W.  Newb.  iL 
^'  13.  This  council  ia  sometimefl  misdated,  as  if  it  belonged  to  11 60  or 
1161.  Bnt  the  king  was  abroad  in  those  years,  and  the  direct  evidence  of 
Ralph  de  Diceto  is  amply  sufficient  to  fix  the  year. 

*  This  assembly  is  mentioned  by  Grim,  and  Roger  of  Pontigny,  as  one  in 
which  an  ocith  was  exacted  firom  the  bishops  that  they  would  not  appeal  to 
tt»  pope.  Vit.  8.  Thom.  i.  55,  I5|5.  The  Pipe  Rolls  for  the  year  mention 
Ihe  king's  residency  at  Clarendon,  and  give  several  payments  made  for  wine, 
Wniage,  fish,  etc ;  as  well  as  for  wax  to  seal  the  summonses,  for  the  conduct 
«C  approverB,  and  for  the  wages,  of  th^  summoners.  See  Bened.  Pet.  it 
pwr.lxL 

Hh3  r-        1  ' 
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archbisHop  of  Cologne  when  acting  as  the  imperial  ambassador '« 

The  Assize    Henry  showed  himself  still  the  master  of  the  situation.     It  ia 

ofClareu-  . 

don,  1166.  to  this  period  that  we  owe  the  Araize  of  Clarendon,  which  re- 
modelled the  provincial  administration  ofjustice,  and  the  vain- 
able  series  of  documents  which  are  contained  in  the  Black  Book 
of  the  Exchequer.  Immediately  after  the  council  of  Clarendon 
the  king  went  to  France,  where  he  was  employed  in  the  acquisi- 
tion of  Brittany  and  in  counteracting  the  intrigues  of  Becket 
until  March,  11 70.  In  these  years  he  lost  some  of  his  oldest 
coimsellors;  the  empress  and  Geof&^y  de  Mandeville  in  11 67, 
Earl  Eobert  of  Leicester  in  1168,  and  Bishop  Nigel  of  £3jiA 

Tho  king      1 1 60.  He  had  however  now  sained  sufficient  experience  in  affiurs 

chooses  new        ,      .     ,  «  ,  .        .    .  .  ,      .      1 

ministers,     to  be  independent  of  his  mmisters — ^he  never  again  submitted  to 

the  advice  of  a  6iend  such  as  Becket  had  been;   and  in  the 

family  of  the  old  ministers  of  the  Exchequer  he  found  a  nomber 

of  trained  clerks  who,  without  aspiring  to  influential  places  in 

the  government,  were  skilful  and  e2q>erienced  in  every  depflrt* 

ment  of  ministerial  work.     Bishop  Nigel  had  left  a  son  for 

wbom  he  had  purchased  the  reversion   of  his   own   office  of 

treasurer,   Richard  Fitz-Neal,  the  author  of  the  Dialogas  de 

Scaccario,  afterwards  bishop  of  London.     Another  of  his  cloks, 

probably  a  kinsman,  earned  an  unhappy  notoriety  during  tl^ 

Becket  quarrel  as  Richard  of  Hchester  ^ :  he  was  a  man  of  con 

summate  skill  in  diplomacy  as  well  as  finance,  acted  as  justiciar 

of  Normandy,  and  was  constantly  employed  as  a  justice  and 

baron  of  the  Exchequer  at  home.     The  office  of  chancellor  was 

not  filled  up  during  Becket*s  life,  John  of  Oxford,  another  of  hii 

personal   opponents,  acting  as  protonotary,  vice-chancellor  or 

keeper  of  the   seal.     The  office  of  justiciar  was   retained  by 

Richaixi  de  Lucy,  whose  fidelity  to  the  king,  notwithstanding  bis 

'  R.  Diceto,  c.  539. 

•  Richard  of  Hchester  was  a  writer  or  clerk  in  the  Curia  and  Excbeqoer 
fipom  the  beginning  of  the  reign  of  Henry  II ;  Pipe  Roll,  pp.  30, 31,981.  He 
became  archdeacon  of  Poictiers  before  1164-/ and  was  niade  bafc^  of 
Winchester  in  ii 74.  His  illegitimate  son,  UWbert  bbhop  of  SaliiiNiry, 
was  called  Pauper  or  le  Poor,  a  name  which  belonged  peouliariy  ts  the 
£unlly  of  Roger  of  Salisbury  the  justiciar.  So  that  it  is  most  probable  thai 
Richard  was  a  kinsman  of  Nigel,  whose  son,  the  bishop  of  Loadon, 
of  hun  with  great  respect  in  the  Dialogus  de  Scaocario. 
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devotion  to  the  memory  of  Becket  ^,  and  his  frank  determination, 

where  he  could,  to^  assert  the  rights  of  the  nation,  earned  him  the 

honourable  title  o^  Richard  de  Lucy  the  Loyal  *. 

141.  The  credit  of  having  drawn  up  the  Assize  of  Clarendon  ^  The  Assize 

.  ofClaren- 

must  be  divided  between  the  king  and  his  advisers.     Whether  don. 

or  no  it  owes  some  part  of  its  importance  to  the  loss  of  the 
legal  enactments  that  had  preceded  it,  it  is  the  most  important 
docunent  of  the  nature  of  law,  or  edict,  that  has  appeared  since 
the  Ck)nquest;  and  whether  it  be  regarded  in  its  bearing  on 
legal  history,  or  in  its  ultimate  constitutional  results,  it  has  the 
greatest  interest.  The  council  in  which  it  was  passed  is  de- 
scribed as  consisting  of  the  archbishops,  bishops,  abbots,  earls, 
md  barons  of  all  England;  Becket  however  was  not  present, 
tnd  the  assembly  probably,  among  its  minoi*acts,  issued  some 
sentence  against  him  and  his"  relations.  The  Assize  however 
contains  no  mention  of  him.  It  is  arranged  in  twenty-two  Its  contents, 
articles,  which  were  furnished  to  the  judges  about  to  make  a 
general  provincial  visitation*.  .  Of  these  the  first  six  describe 
the  manner  in  which  the  presentment  of  criminals  to  the  courts 
of  the  justices  or  the  sheriff  is  henceforth  to  be  made.  Liquest  The  jury  of 
is  to  be  held,  and  juries  of  twelve  men  of  the  hundred,  and  four  ment. 
men  of  the  township,  are  to  present  all  persons  accused  of  felony 
by  public  report ;  these  are  to  go  to  the  ordeal,  and  to  fare  as 
that  test  may  determine.      By  the  other  articles  all  men  are 

'  He  founded  the  abbey  of  Leenes  in  Kent  Jn  honour  of  the  martyr, 
and  became  a  canon  there  after  hb  resignation.  Ben.  Pet.  i.  338;  Mon. 
Angl.  vi.  456. 

'  Jordan  Fantosme  (ed.  Michel),  p.  70. 

'  The  Assize  of  Clarendon  was  long  known  only  through  the  Assize 
of  Northampton,  published  ten  years  later:  it  was  first  pripted  by  Sir 
F-  Palerave,  Commonwealth,  pp.  clxvi-clxxi  It  will  be  found,  edited 
from  a  better  MS.,  in  Select  Charters,  pp.  134-139 ;  also  in  my  edition  of 
Benedict  of  Peterborough,  vol.  ii.  app.  pp.  cxlix-cliv ;  Hoveden,  ii.  cii-cv, 
34S-353.  It  has  not  unnaturally  been  confused  with  the  Constitutions  of 
CUrendon;  and  even  Gervise,  who  was  a  contemporary,  describes  the 
Assize  of  Northampton  as  a  reenactment  of  the  act  of  Clarendon :  '  Pro 
pQJus  exseorandis  institntis  beatus  martyr  Thomas  Cantuariensis  usque 
in  septennium  exulavit.'  c.  1433.  The  Assize  and  the  Constitutions  hare 
Dothmg  in  common. 

*  This  assize  seems  to  be  referred  to  in  the  Dialogus  de  Scaccario,  ii. 
c-  10:  as  '  arctior  assisa  quam  rex  propter  sceleratos  constituit;*  and 
'  Begia  constitntio  quae  est  pro  bono  pads/  Ibid. 
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directed  to  attend  the  county  courts,  and  to  join,  if  required,  in 
these  presentments^ ;  no  franchise  is  to  exclude  Uie  justices, and 
no  one  may  entertain  a  stranger  for  whom  lie  will  not  be 
responsible  before  them;  an  acknowledgment  made  before  the 
hundred  court  cannot  be  withdrawn  before  the  justiciar ' ;  even 
the  result  of  the  ordeal  is  not  to  saye  from  banishment  the  man 
of  bad  character  who  has  been  presented  by  the  inquest ;  one 
sheriff  is  to  assist  another  in  the  pursuit  and  capture  of  fugitives. 
The  sessions  of  the  justices  are  to  be  held  in  ftill  county  court. 
Two  curious  articles  touching  the  ecclesiastical  relations  of  the 
State  follow;  no  convent  or  college  is  to  receive  any  of  the 
mean  people  into  their  body  without  good  testimony  as  to 
character,  and  the  heretics  condenmed  at  the  recent  council  (A 
Oxford  are  to  be^^ated  as  outlaws.  The  Assize  is  to  hold  good 
so  long  as  the  king  shall  please.  '   ^ 

In  this  document  we  may  observe  several  marks  of  the 
permanence  of  the  old  common  law  of  the  country.  Not  <Hily 
is  the  agency  of  the  shire-moot  and  hundred-moot — the  four 
best  men  of  the  township,  and  the  lord  with  his  steward — applied 
to  the  carrying  out  of  the  edict,  but  the  very  language  of  the 
ancient  laws  touching  strangers  and  fugitive  felons  is  repeated  *. 
The  inquest  itself  may  be  native  or  Norman,  but  there  is  no 
doubt  as  to  the  character  of  the  machinery  by  which  it  is  to  be 
-carried  out.  In  the  article  which  directs  the  admission  of  the 
justices  into  every  franchise  may  be  detected  one  sign  of  the 
anti-feudal  policy  which  the  king  had  all  his  life  to  maintain. 
It  is  carried      The  visitation  was  carried  out  in  the  sprinir  and  summer  of 

out  by  a  r       o 

judicial  eyre.  ii66;  two  justices,  the  earl  of  Essex  and  Richard  de  Lucy, 
travelled  over  the  whole  country*,  and  the  proceeds  of  their 
investigations  swell  the  accounts  of  the  Pipe  Roll  of  the  year  to 
an  imusual  size.     The  enormous  receipts  under  the  heads  of 

^  'Homines  de  Tichesoura   debent  v.  maroas  quia  noluenmt  jmare 
assisam  regis.'    Pipe  Boll  of  1 166. 

*  Compare  this  with  Glanvill,  lib.  viil.  c.  9.    It  seems  (o  be  the  firrt 
mention  of  the  distinction  of  a  court  of  record  from  one  not  of  record. 

'  Compare  with  the  clause  about  stmngers,  the  Laws  of  Edwaid  the 
Confessor,  c.  33  ;  Canute,  sec.  28 ;  William  I,  i.  48 ;  Henry  I,  8,  §  5. 

*  In  eighteen  counties  assizes  were  held  by  Richard  de  \axgj,  who  waa 
accompauied  by  the  earl  of  Essex  in  seventeen  out  of  the  numb^. 
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placita  \  the  chattels  of  those  who  failed  in  the  ordeal  ^  fines  strict  en- 
exacted  from  the  men  who  refused  to  swear  under  the  king's 
assize  ',  the  goods  of  those  hung  under  the  Assize  of  Clarendon  ^ 
the  expenses  of  the  gaols  which  the  Assize  ordered  to  he  huilt  or 
to  be  put  in  good  repair  ^,  mark  the  accounts  of  this  and  several 
saeceeding  years.  These  entries,  which  have  nothing  correspond- 
ing with  them  in  the  rolls  of  the  earlier  years,  seem  to  suggest 
the  conclusion  that  the  act  from  which  they  resulted  was  really 
a  great  measure  of  innovation;  an  attempt  to  invigorate  the 
local  administration  of  justice,  and  the  initiative  measure  of  a 
newly-developed  principle  of  judicial  process ;  a  distinct  step 
forwards  in  the  policy  of  bringing  the  royal  jurisdiction  into 
close  connexion  with  the  popular  courts,  and  thus  training  the 
nation  to  the  concentration  of  the  powers  of  the  people  in 
the  representative  parliaments  of  later  ages. 

The   immediate  results   of  the  Assize  were   by  no   means  Subsequent 

,  ,  measures  of 

transient  :  the  visitation  of  1166  was  followed  by  an  itinerant  provmciai 

jurisdiction, 
survey  of  the  foi-ests  in  1 167,  and  in  11 68  by  a  thorough  circuit 

of  the  shires  *,  held  by  the  barons  of  the  Exchequer  mainly  for 

the  purpose  of  collecting  the  aid  which  Henry  demanded  for  the 

marriage  of  his  eldest  daughter.     It  is  not  improbable  that  the 

<liscuseion  of  this  aid  took  place  in  the  council  of  Clarendon  in 

1166^,  for  Henry  was  not  in  England  between  that  date  and  the 

time  when  the  money  was  collected;  but  it  is  possible  that  it  was 

taken  as  a  matter  of  course  under  the  recognised  feudal  principle 

^  Some  extracts  will  be  found  in  Madox,  Hist.  Exch.  pp.  235,  236. 
'  *De  catallis  fugitivonim  et  eorum  qui  perierunt  in  judido  aquae.' 
HoU  of  II 66  :  this  entry  occurs  in  a  large  number  of  counties. 

*  See  above,  p.  469  :  cf.  p.  387  above. 

*  *  Do  catallis  fugitivonim  et  suspensorum  per  assisam  de  Clarendon.' 
^11  of  1169. 

'  The  expenses  of  gaols  at  Canterbury,  Rochester,  Huntingdon,  Cam- 
bridge, Samm,  Malmesbury,  Aylesbury,  and  Oxford  are  accounted  for  in 
the  Roll  of  1 166. 

*  Alan  de  NeviU  held  the  forest  courts  in  1167;  ^  ii<^8  the  barons 
who  took  the  aid  were  Richard  of  Ilchester,  Reginald  of  Warenne,  William 
^aaset,  and  Guy  the  dean  of  Waltham ;  besides  these,  Richard  de  Lucy 
*cted  in  Torkahire  and  Cumberland,  Henry  Fitz-Grerold  in  Kent,  and 
William  Fits- John  in  Dorset  and  Somerset.     Roll  of  1 168. 

^  The  purchase  of  a  hutch, '  Una  huchia  ad  custodiendas  cartas  baronum 
^  militibus'  (Roll  of  1 166),  would  seem  to  fix  the  date  of  the  documenta 
preserved  in  the  liber  Niger  ;  Madox,  Hist,  Exch.  400. 
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The  aid  of     in  such  cases.  The  assessment  was  one- mark  on  the  kn]fi:ht's  fee ' : 
116H.  .  .      . 

and  the  number  of  knights'  fees  on  which  it  was  assessed  was 

-certified  by  the  landholders  themselves.     The  collection  of  the 

money  occupied  the  barons   for  two  years*,  and,  as   appears 

from  the  action  of  the  next  year,  did  not  satisfy  the  king,  whilst 

it  called  forth  great  complaints  on  the  part  of  the  people.     The 

visitation  of  the  barons  was  used  for  judicial  as  well  as  financial 

purposes,  the  sheriffs  had  great  opportunities  of  enforcing  justice 

as  well  as  of  making  perquisites,  and  the  exaction  following  so 

close  on  the  severe  assize  of  11 66  led  men  not  unreasonably  to 

regard  the  mechanism  employed  for  the  repression  of  crime  as 

!one  of  a  series  of  expedients  for  increasing  the  receipts  of  the 

Complainta  lExchequer.     The  murmurs  of  the  people  reached  the  king  in 

people.         Normandy ;  and  he  had  by  this  time  other  reasons  for  paying  a 

visit  to  England. 

Propoaaj  to        142.  He  was  now  thoroughly  weary  of  the  Becket  c6ntrovers>, 

crown  the  ^  a     ^  j 

heir,  in  1170.  and  the  pertinacious  underhand  hostility  of  Lewis  VII.  He 
had  succeeded  in  compelling  the  Bretons  to  submit  to  Geoffirey 
his  third  son,  whom  he  had  married  to  the  heiress  of  Count 
Conan ;  and  he  was  anxious  to  obtain  for  his  son  Henry  the 
right  to  govern  England  as  viceroy  or  sharer  in  the  rights  of  the 
crown,  which  could  be  conferred  only  by  the  rite  of  coronation. 
With  this  object  in  view  he  returned  in  March,  11 70,  and  held  a 
great  court  at  Easter  at  Windsor,  and  another  immediately  after 
Inquest  of  at  London.  In  this  seeond  assembly,  which  coincided  probahly 
^^'  with  the  Easter  session  of  the  Exchequer,  he,  by  an  extra- 
ordinary act  of  authority,  removed  all  the  sheriffs  of  the  king- 
dom from  their  offices,  and  issued  a  commission  of  inquiry  into 
their  receipts,  which  was  to  report  to  him  on  the  14th  of  June, 
the  day  fixed  for  the  coronation  of  the  younger  Henry  *.  The 
commission  of  inquiry,  the  text  of  which  is  extant,  contains 
thirteen  articles,  which  specify  both  the  matters  to  be  investi- 
gated and  the  particular  method  by  which  the  information  is  to 

>  Madox,  Hist.  Exch.  p.  398. 

*  The  same  officers  acted  as  in  1168,  with  the  addition  of  John  Comio. 
afterwards  archbishop  of  Dublin,  and  Grervase  of  Comhell. 
»  Bened.  Pet.  i.  5. 
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!)e  obtained.  The  barons  to  whom  it  is  intrusted  are  to  take  Use  of  the 
;be  oaths  of  all  the  barons,  knights,  and  freeholders  of  each 
»unty,  and  to  receive  their  evidence — as  to  the  receipts  of  the 
iheriffs  and  the  whole  staff  of  their  ser\'ants,  of  the  bishops  and 
he  whole  host  of  their  temporal  officers,  of  all  the  special 
idministrators  of  the  royal  demesne,  of  the  itinerant  officers  of 
he  Exchequer,  and  of  all  others  who  have  had  the  opportunity 
)f  touching  the  public  money :  in  particular,  inquiry  is  to  be  Articles  of 
nade  into  the  execution  of  the  Assize  of  Clarendon,  whether  it 
lad  been  justly  carried  out,  and  whether  the  officers  employed 
B  it  had  taken  bribes  or  hush-money ;  into  the  collection  of  the 
ud  pur  fille  marier,  and  into  the  profits  of  the  forests :  a  supple- 
mentary article  directs  inquiry  into  the  cases  in  which  homage 
cine  to  the  king  and  his  son  has  not  been  paid  ^.  The  great  * 
unount  of  business  which  thus  accrued  could  not  be  dispatched 
in  so  short  a  time  by  the  same  staff  of  officers ;  the  inquest  was 
Wten  by  twelve  *  Barons  errant,*  cleit  and  lay,  in  the  counties 
nearest  London,  and  by  similar  large  commissions  in  the  more 
distant  shires;  they  were  probably  composed  mainly  of  the 
baronage  of  the  district,  who  would  naturally  scrutinise  with 
Bome  jealousy  the  proceedings  of  both   the   sheriffs  and  the 

jadges*.  The  result  was  apparently  the  acquittal  of  the  officials :  Removal  of 
•v  -Li-  ...  ,      .      1   ,  ,         *  *.     .1  thesheriflTs. 

wnetner  or  no  this  was  obtained  by  purchase  ,  no  further  pro- 
ceedings were  taken  against  them,  but  the  sheriffs  were  not  re- 
stored to  their  sheriffdoms,  and  had  no  further  opportunity  given 
them  of  making  their  office  a  stepping-stone  to  greater  wealth 

*  OerraM,  c.  1410 ;  Bened.  Pet.  ii.  olvi  sq. ;  Select  Charters,  pp.  140  sq. 
On  thejpoints  of  likeness  between  this  dooament  and  the  Instructions  given 
^  the  Karolingian  Misai,  see  below,  chap.  xiii.  p.  613. 

'  Oervase  gives  the  names  of  the  commissioners  for  the  counties  of  Kent, 
Sxnrey,  Bfiddlesex,  Berkshire,  Oxford,  Buckingham,  and  Bedford : — the 
abbots  of  8.  Augustine's  and  Chertsey ;  the  earl  of  Clare,  William  of 
ATmnches,  Manasser  of  Dammartin,  Gerold  Fitz-Ralph,  Gilbert  de  Pinkeni, 
William  Fitz-Helton,  William  Fitz-Neal,  WiUiam  FitzMartin,  Ralph  of 
^be  Hospital,  and  Ralph  de  Dene.  In  Warwickshire  and  Leicestershire 
"alter  ae  Insula  and  Eustace  Fitz-Stephen  acted  *  de  Inquisitione  Vioe- 
comitom  Angliae.'    Madox,  Hist.  Exoh.  p.  97. 

'  William  Basset,  who  had  been  sheriff  of  Leicestershire,  owed  in  the 
19th  year  of  Henry  II  100  marks  *  pro  fine  quem  fecit  cum  rege  de  jurata 
^jcta  super  eum  de  Inquisitione  v  icecomitum  Angliae.'  Madox,  Hist. 
**ch.  p.  07.        • 
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and  position^.  Henry  placed  in  their  yacant  magistracies  tk 
officers  of  the  Exchequer  whom  he  knew  and  trusted ;  adopting 
in  this  respect  the  plan  of  his  grandfather,  who  had  used  hii 
judges  for  sherifi^  although  he  avoided  throwing  too  many  ol 
the  counties  into  any  single  hand :  the  Curia  Eegis  and  tbe 
shire  thus  are  brought  together  closer  than  ever,  whilst  a  blow 
is  struck  at  the  local  influence  of  the  feudal  lords. 

The  Whitsuntide  of  1170  was  however  marked  by  a  more 
critical  event  than  the  inquest  of  sheriffs.  The  heir  waa 
crowned  as  Henry  HI;  the  ceremony  was  performed  not  by 
Thomas  of  Canterbury,  but  by  Roger  of  York,  and  the  wife 
of  the  young  king  was  not  crowned  with  him.  This  act,  which 
was  intended  by  Henry  as  a  sign  and  seal  of  power,  was  a 
most  unfortunate  mistake.  He  had,  not  unnaturally,  supposed 
that  it  would  strengthen  the  supreme  authority  to  have  in  each 
division  of  his  dominions  a  sufficient  representative  of  royal 
majesty':  he  found  that  he  had  placed  a  dangerous  weapon 
in  the  hands  of  an  undutiful  son  :  the  minor  irregularities  of  thtf 
coronation-day  roused  his  enemies  to  frenzy;  Thomas  Bed^et 
asserted  that  the  rights  of  Canterbury,  of  the  English  Church, 
of  Christianity  itself,  were  outraged  by  Archbishop  Roger's 
intrusion ;  and  Lewis  VII,  hurt  at  the  n^lect  of  his  daughter, 
and  backed  by  the  support  of  the  family  of  Champagne,  who 
combined  careful  orthodoxy  with  intense  hatred  of  the  house 
of  Anjou,  urged  the  pope  to  put  the  kingdom  under  interdict 
Before  these  invitations  took  effect,  Henry,  alarmed  as  he  might 
well  be,  hastened  into  France,  reconciled  his  long  quarrel  with 
the  archbishop,  and  authorised  his  return.  Becket  returned  in 
December,  excommunicated  the  opposing  bishops,  provoked  the 
king  to  utter  his  angry  and  hasty  wish  to  be  rid  of  him,  and 
expiated  his  imprudent  and  unchristian  violence  by  a  cruel 
death,  on  the  29th  of  December,  11 70. 

^  The  Chronicle  of  Benedict,  i.  5,  says  that  some  of  the  sheriifii  were 
shortly  after  replaced ;  but  an  examination  of  the  lists  of  the  sheriffs,  gir^ 
in  the  thirtieth  Report  of  the  Deputy-Keeper,  shows  that  it  was  dene  in 
ve^y  few  cases,  and  that  none  of  the  sheri^  now  removed*  were  employed 
again,  except  those  who  we  ^    .      ^    .     ~     . 

Glanvill  ana  William  Basset. 

*  Benedict,  i.  13a. 


again,  except  those  who  were  members  of  the  Curia  R^s,  as  tUnolf 
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He  was  at  once  hailed  as  a  martyr  by  Lewis  VII  and  the  He  i«  imied 

•^  as  a  martyr, 

eouut  of  Champagne;    the  monks  of  Canterbury  were  ready 

to  accept  him  as  their  patron  saint  after  death,  although  they 

had  cared  little  about  him  during  his  life  :  the  tide  of  miracle 

begaB  to  flow  immediately,  and  with  it  the  tide  of  treason  and 

disaffection  around  the  person  of  the  king. 

143.  Henry's  anger  and  horror  at  the  murder  oi  the  arch-  2f"T*P" 
bishop — an  act   which    showed   in   its   perpetrators  not  only  absolution. 
Efreat   brutality,   but    a    profound    disregard    for   the    king's 
reputation  and  for  the  public  safety — ^urged  him  to  apply  at 

>Dce  in  self-defence  to  Bome.     That  done,  he  must  keep  out 

»f  the  way  of  the  hostile  legation  which  had  been  dispatched 

to  N'onnandy.     He  collected  his  forces  in  the  duchy,  crossed  He  Tisits 

to  England  in  August,  1171,  and  thence  to  Ireland,  where  he  1171. 

temained,  receiving  the  homages  of  the  bishops  and  princes  of 

ihat  divided  country,  until  he  heard  that  the  legates  who  were 

lent  to  absolve  him  had  arrived  in  l^ormandy.     This  was  in  His  absolu- 

ifarch,  117  2.     On  receiving  the  news  he  returned  as  rapidly  117a* 

«  he  had  come,  made  his  submission  to  the  papal  representa- 

3^68,  deuing  himself  by  oath  of  all  complicity  in  the  death 

i  Becket,  renouncing  the  Constitutions  of  Clarendon,  and  swear-  Bepeated 

ng  adhesion   to  Alexander  III  against  the  antipope.      The  1173. 

nbmission  was  completed  at  Avranches  in  September^.     As  Second 

•ne  portion  of  the  pacification,  the  younger  Henry  was  crowned  of  the  heir 

I  second  time,  on  this  occasion  in  company  with  his  wife,  at    "*^*  *''"''• 

^nchester  instead  of  Westminster,  and  by  the  archbishop  of 

^uen  instead  of  the  archbishop  of  York*.     The  long  storm 

eemed  to  have  ended  in  a  profound  calm.     The  king  found 

une  to  demand  a^AC^tage  from  those  barons  who  had  not  joined 

im  in  his  Irish  expedition  ^  and  set  to  work  with  characteristic 

lasticity  on  a  scheme  for  a  marriage  of  his  youngest  son  John 

nth  the  heiress  of  Maiirienne. 

144.  But  the  momentary  quiet  was  preparatory  to  the  real  Bebellion. 

'  S&  Benedict,  i.  31,  3a  ;  fioveden,  ii.  35-39. 

'  Beoed.  i.  31.  l^e  queen  was  anointed  as  well  as  crowned  :  the  young 
ing  was  crowned  only. 

^  Madox,  Hist.  Exch.  p.  438 :  'De  scutagio  militum  qui  non  abierunt 
\  Hibemiam  nee  denarios  nee  milites  pro  se  miserunt.' 
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Causes  of  the  burst  of  the  storm,  wbich  had  been  long  gathering  in  regions 

1173.  far  more  dangerous  to  Henry's  power  than  the  council-chamber^ 

of  the  pope.     The  long  strain  of  the  Becket  quarrel  had  worri 

,    out  his  patience,  and  the  humiliation  which  attended  the  visi^ 

of  the  legates  placed  him  before  his  barons  in  a  position  whid^ 

no  English  sovereign  had  yet  filled.     He  had  become  irritable 

and  exacting,  had  alienated  his  wife,  and  failed  to  secure  thd 

love  of  his  children.     His  very  measures  of  reform  had  arrayea 

against  him  the  many  whose  interests  were  affected  by  his  reform^J 

A  conspiracy  against  his  life,  contrived  by  Adam  de  Port,  was 

discovered*.     The  feudal  spirit  was  ready  for  its  opportunity,! 

.  ;   which  Lewis  VII  was  eager  to  make.     The  old  men  who  re^ 

,  j    membered  Stephen's  time  were  passing  away,  and  the  youngi 

i  I    ones  were  looking  forward  to  the  rule  of  a  new  generation. 

i    The  Maurienne  n^otiation  was  the  spark  that  set  the  ma^ 

The  ywng    of  disaffection  in  flame.     The  king's  proposition,  that  a  prc^>er 

John  a  pro-  provision  should  be  made  for  John,  was  opposed  by  his  eldest 

son :    he  demanded  a  substantive  share  in  the  administration 

of  the  government;  he  would  have  England  or  Kormandy  t<J 

himself,  or  at  least  some  territory  of  his  own  where  he  and 

his   wife  might  be  a  real  king  and  queen*.     That  he  wa? 

prompted  by  Lewis  VII  and  encouraged  by  promises  of  the 

lords  of  Normandy,  England,  and  Anjou,  the  historian  of  the 

time  distinctly  asserts ' ;  and  the  result  gives  some  probahflity 

to  the  statement,  although  it  is  not  probable  that  in  England 

an   actual   conspiracy  of  an^  wide  extent  was  on  foot.     At 

Midlent,  1173,  *^^  youpg  Henry  fled  from  his  fath^,  and  went 

Leajpie        at  once  to  Lewis.     The  king  immediately  suspected  treaiK^n, 

SSy  II.     and  set  the  castles  of  Normandy  in  a  condition  of  defence.    Xo 

time  was  lost  on  either  side.     Lewis  called  a  coundl  at  P^ris, 

in  which  he  proposed  to  assist  the  young  king  to  de^iram 

his  father,  and  found  a  ready  assent  from  the  connts  of  Flan^rej 

Boulogne,  and  Blois :    the  king  of  Scots,  his  brother  David^ 

and  Hugh  Bigod  the  earl  of  Norfolk,  also  undertook  to  sa{^rt| 

him,  and   received  the  promise   of  extensive  honours   to  be 

^  AdAm  would  not  stand  his  trial,  and  was  outlawed,  bat  restor&J  a  iem 

years  after ;  Bened.  i.  35.    He  joined  the  rebels  in  1 1 73 ;  J.  Fantosme,  p.  6ij 

'  Bened.  i.  41.  '  Ibid.  p.  4a.       ! 
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jestowed  if  the  rebellion  were  successful  *.  Each  of  the  allies  Henry's 
lad  a  difierent  ground  of  offence :  the  count  of  Boulogne  had  Prance. 
I  claim  on  Mortain — he  had  married  the  daughter  of  Stephen, 
md  Henry  had  tried  to  purchase  his  rights  over  the  Norman 
ionntj;  the  counts  of  Blois  and  Flanders,  besides  their  ancestral 
tttred  to  Normandy  and  their  pious  indignation  on  behalf 
>f  the  martyr,  had  each  his  own  private  grudge ;  Henry  had 
pftred  no  man's  interest  in  his  determination  to  round  off  his 
erritorial  boundaries. 

The  war  broke  out  in  June ;  and  the  news  of  the  invasion  Outbreak  or 
if  Normandy  provoked   an  immediate   rebellion  in  England.  1173. 
rhe  English   earls    had   watched   with   disgust   Henry's   pro- 
pressive  measures  for  the  extinction  of  feudal  power.     Their 
iastles  had  been  taken  from  them,  their  franchises  invaded, 
beir  military  service  exacted  or  money  taken  in  commutation  : 
nrery  advantage  that  the  feudal  obligation  gave  to  the  king 
B  had  used,  but  he  had  allowed  them  no  liberty  of  tyranny 
Q  retam.    The  most  influential  amongst  them  had  still  very  Henry's 
[reat  interests  in  Normandy :    the  earl  of  Leicester  had  the  England." 
ireat  fief  of  Breteuil ;  the  earl  of  Chester  was  hereditary  viscount 
i  Avranches  and  Bayeux ;  William  of  Aumal^,  the  son  of  that 
Itephen  who  had  been  set  up  as  a  competitor  against  William 
tufas,  had  both  his  lordship   of  Holdemess   and   his   great 
lorman  county.     Others  had  the  fancied  wrongs  of  a  century 
9  avenge ;  the  Bigods  and  the  Mowbrays,  who  had  risen  on 
be  rains  of  earlier  feudatories,  longed  to  realise  their  strength 
Dd  consolidate  their  local  power ;  the  king  of  Scots,  William 
w  Lion,  and  his  brother  David  united  the  grudges  of  jealous 
eighbourhood  with  those  of  national  dislike  and  feudal  dis- 
Mtteni      The  English   rebellion   comprised    nearly  all    that  The  English 
ortion  of  the  baronage  which  inherited  the  traditions  of  the  rebellion 
onqaeet  and  the  ancient  Norman  spirit.     It  was  a  Norman  Normans, 
ibellion  on  English  soil.     They  hated  Henry  as  coimt  of  Anjou 
ot  less  heartily  than  they  feared  him  as  king  of  England. 

'  Bened.  L  44,  45 ;  Jordan  Fantosme  (Surtees  Society),  pp.  a-6,  15. 
be  latter  writer,  who  was  a  contemporary,  deacribea  a  debate  held  by 
>e  king  of  Scotn  before  engaging  war  in  *  sun  plenier  parlement,'  an  early 
ie  of  the  word;  p.  14. 
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War  in  The  war  of  1 173  b^an  in  France.     The  count  of  Flandei 

invaded  Normandy  from  the  north,  and  took  AumSle  and  h 

count,  too  easily  for  the  credit  of  the  latter;    Lewis  invade 

it  from   the   south-east,   and  besi^ed  Vemeuil;   the   earl  c 

Henry*i       Chester  at  the  same  time  raised  Brittany  in  revolt,     Henrj 

^^  who  had  an  army  of  10,000  Braban^on  mercenaries  in  Ids  pay^ 

marched  to  the  relief  of  Vemeuil,  and  drove  Lewis  out  c 

the  country :    he  then   moved  with  the   utmost  re^idity  01 

Brittany,  and  took  the  earl  of  Chester,  witii  a  host  of  Bret<» 

nobles,  prisoners  at  Dol.     This  energetic  defence  induced  Lewi 

and  the  disobedient  sons  to  propose  peace ;  but  in  the  intenr&l 

of  negotiation  Henry  made  the  best  use  of  his  time ;  he  brongk 

Vendome    to    submission,   and    had   completely  humbled  bi. 

enemies  before  Christmas. 

Wtfin  In  England  the   struggle  began   later,  and  was  practical]} 

decided  without  the  king^s  personal  intervention.     The  govern 

The  fldthftd  ment  was  still  in  the  hands  of  Bichard  de  Lucy :  of  the  gre&i 

earls,  William  de  Mandeville  of  Essex  was  faithfid ;    so  ak^ 

were  William  of  Arundel  the  husband  of  Queen  Adeliaa^  Be| 

ginald  of  Cornwall  the  king's  uncle,  and  Hamelin  of  Warenni 

the  king's  brother ;  so  too  were  Strongbow  the  conqueror  ^ 

Ireland,  and  the  earls  of  Salisbury,  Warwick,  and  Northamp] 

ton,  but  these  earls  were  by  no  means  a  match  in  power  cu 

position  for  those  of  Chester,  Leicester,  and  Derby  *.     Tlie  eaii 

of  Gloucester,  the  king's  cousin,  tried  to  avoid  taking  part  iij 

the  struggle.     All  the  bishops  on  both  sides  the  water  wen 

faithful,  except  Amulf  of  Lisieux  and  Hugh  of  Durham,  wk 

Proceedings  tried  to  temporise*.     Two  of  the  £aithful  earls,  those  of  Esse^ 

jurtidar       and  Arundel,  were  with  the  king  in  France ;  and  the  defcnw 

mii73.        ^£  ^^  country  fell  chiefly  on  the  justiciar,  who,  on  bearbi 

that  the  war  had  broken  out  in  Normandy,  determined  to  stiik^ 

the  first  blow.     In  July,  accompanied  by  the  earl  of  Cornii^ 

he  besieged  Leicester,  where  the  officers  of  the  earl  had  sa| 

up  the  standard  of  revolt,  and  burned  the  town,  but  &iled 

*  Benedict,  i.  51. 

'  The  list  of  the  king's  snpporters  is  givon  in  one  of  the  MSS.  tl 
Benedict  (vol.  i.  p.  51). 
^  Jord.  Fantosme,  pp.  a6,  73. 
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So  take  the  castle.     Leaving  a  force  to  continue  the  siege,  the  War  m  the 
UBtidar,  this  time  in  company  with  Humft^y  Bohun  the  con- 
itable,  advanced  on  Berwick,  where  they  were  detained  until 
September,  when  the  earl   of  Leicester  with  his  wife  and  a 
ftrge  force  of  Flemings  landed  in  Norfolk,  and  was  welcomed 
)y  Hugh  Bigod.     On  this  news  the  justiciar  hastened  south-  Capture  of 
^ards  and,  having  been  joined  by  the  earls  of  Cornwall  and  lieicester. 
irundel,  defeated  and  took  prisoner  the  earl  and  countess  at 
Pomham,  where  more  than  10,000  of  the  Flemish  mercenaries 
*ere  slain.     The  prisoners  were  sent  to  the  king,  who  now 
bad  in  his  own  hands  the  two  of  his  enemies  who  were  most 
iangerous  to  him  *. 

The  contest  however  was  not  over.  Early  in  11 74  the  king  invasion  of 
»f  Scots  invaded  Northumberland,  sent  his  brother  David  to  1174. 
fee  relief  of  Leicester,  and  reduced  the  border  fortresses  one 
^  one  to  surrender.  Roger  de  Mowbray  who  held  the  castles 
rf  Thirsk,  Malessart,  and  Axholm,  and  the  earl  of  Ferrers  who 
bd  fortified  Tutbmy  and  DuflBeld,  co-operated  with  the  earl 
)f  Leicester's  kniirhts  and  with  Hugh  Bigod,  who  was  ravaging  Conduct  of 

L-  .  ,  ,         -r^       .  1  "i.T         •  1  1  HughBiffod. 

"""  own  county  with  another  Flemish  army.      Norwich  and 


mm  were  burned  by  the  rebels,  and  Northampton,  in 
^ite  of  the  gallant  defence  of  the  townsmen,  was  plimdered ', 
rbe  justiciar  was  detained  in  middle  England,  apparently  un- 
certain against  which  of  the  enemies  he  should  march  first*, 
tnd  employed  himself  in  besieging  Huntingdon :  he  could  not 
eave  the  country  unsettled  behind  him;    the   king  of  Scots 
night  be  in  Northumberland,  but  the  younger  Henry  and  Philip  Threatened 
>f  Flanders  with  a  great  fleet  were  waiting  for  a  fair  wind  at  tnm 
jrraveliues ;  the  king  had  his  hands  full  in  Poictou ;  the  count 
rf  Bar  had  landed  with  mercenaries  at  Hartlepool,  and  it  was 
mcertain  which  side  the  great   Hugh   de   Puiset,   bishop   of 
ftirham  and  the  most  magnificent  lord   of  the  whole  north 
Jountry,  was  about  to  take  *. 
In  this  great  emergency  the  victory  of  the  royal  party  was 

*  Benedict,  i.  58-61 ;  Jordan  Fantosme,  pp.  45-50. 

'  J.  Fantosme,  pp.  53  sq.  •  Ibid.  pp.  3$,  40. 

*  Benedict,  L  64,  65. 
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I'^deUtyof^  secured  by  the  fidelity  of  the  people.     The  barons  of  l?orkshii^ 

shiremen. ""  and  the  whole  force  of  the  county  rallied  round  the  sheriflE!^ 
Robert  Stuteyille ;  Archbishop  Eoger  sent  his  vassals  under  hi> 
constable,  Robert  de  Thilli;  Ranulf  Glanvill,  William  de  Vescj, 

Capture  of    and  Bernard   of  BaUiol  brought  up  their  knights;    and  tbel 

2$cuts.  assembled  army  overtook  King  William  at  Alnwick,  took  him 

by  surprise,  and  captured  him  with  the  leading  men  of  his 

Prowess  of    court     In  Lincolnshire,  Geoffrey,  the  king's  natural  son,  th^ 

ei(W3t  of  °^  bishop-elect  of  Lincoln,  collected  the  army  of  the  shire  and  ioclk 
'""*  ^  Axholm ;  he  then  marched  into  Yorkshire,  where,  his  force  in- 
creasing as  he  proceeded,  he  captured  the  other  castles  of  the 

Arrival  of     Mowbrays*.     In  the  meantime  the  king  himself  had  arrived. 

Au#?.  7, 1174.  Immediately  on  landing  he  went  on  pilgrimage  to  Canterbury, 
where  he  arrived  on  the  day  that  the  king  of  Scots  was  cap- 
tured :  at  the  head  of  his  Braban^ons  he  hastened  to  London, 
and  thence  to  Huntingdon,  which  surrendered  immediately. 
From  Huntingdon  he  moved  agai^t  Hugh  Bigod,  in  whom  now 

Submission  the  rebellion  centred.  The  veteran  conspirator  saw  that  the 
'  contest  was  hopeless ;  without  a  battle  he  made  his  submission 
to  the  king  at  Seleham,  and  surrendered  his  castles :  a  week 
after  the  bishop  of  Durham  arrived,  and  by  a  like  submission 
and  surrender  obtained  permission  for  his  nephew,  the  count 
of  Bar,  to  leave  the  kingdom  with  his  forces :  the  same  d&j 
the  constables  of  the  earl  of  Leicester,  Roger  Mowbray  ani 
the  Earl  Ferrers,  surrendered  their  fortresses,  and  the  struggle 
was  over  in  England.  The  king  returned  hastily  to  relieve 
Rouen  which  his  son  was  besieging,  but  his  short  stay  bad  been 
enough  to  prove  that  the  opportunity  of  his  enemies  was  over. 

Peace,         Peace  was  made  in  September  ^. 

Sept.  io.      .  ^  *      ^ 

j       The  importance  of  this  struggle,  the  last  which  the-  feudal 

;  baronage   undertook  in   arms  against  the   royal  power,   may 

excuse   some  amount  of  detail*.     The  result  in  France  m«j 

testify  to  the  skill  and  energy  of  Henry :  the  result  in  England 

^  Benedict,  i.  65-69.  «  Ibid.  72-79, 

'  *  Seignurs,  en  la  meie  fei,  merveille  est  mult  grant 
Pur  quel  11  suen  demeine  le  vunt  si  demenaut, 
Le  plus  honurable  e  le  plus  oonquerant 
Que  fust  en  nule  teire  puis  le  tens  Moysant, 
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stifies  chiefly  to  the  constitutional  hold  which  he  had  obtained  The  result  of 

•  -"  —    — — —     -  —  -  the  struggld 

D  the  body  of  the  nation,  on  the  Church,  and  on  the  newer,  less  to  be 
boroughly  Norman,  portion  of  the  baronage.     The  great  earls  chiefly  to 
ad  indeed  conducted  their  revolt  as  if  they  had  never  intended  nesepfthe 
>  be  successful.     They  had  had  no  settled  plan,  no  watchword,  jJopie. 
0  cry  by  which  they  could  attract  the  people.     They  trod  in  \ 
le  very  footsteps  of  the  rebel  earls  under  William  Rufus  and   \ 
[enry  I,  and  they  shared  in  their  evil  fortune,  more  happy  than     1 
bey  in  that  they  had  to  deal  with  a  more  politic  and  mors 
lemfiil  conqueroi>    The  bishops  had  stood  firmly  on  the  king's      ' 
ide,  with  the  exception  of  Hugh  de  Puiset,  whose  temporising 
olicy  had  redounded  to  his  own  confusion.     The  free  men  of 
own  and  country  had  been  faithful  at  a  great  cost.     Norwich, 
Nottingham,  and  Northampton  had  paid  dearly  for  their  fidelity, 
9r  the  earls,  where  they  had  the  power,  burned  and  ravaged 
he  towns  with  twofold  satisfaction.    The  shires  had  contributed 
heir  force  willingly,  and  had  done  good  work.     The  baronage 
rbich  had  sprung  up  since  the  beginning  of  the  century  fi^m 
be  families  promoted  and  enriched  by  Henry  I,  which  in  many 
SMes  were  free  from  the  influence  of  Norman  connexion, — ^pos- 
«88ing  no  Norman  lands,  and  unaffected  by  Norman  preposses- 
ions,  which  was  learning  the  benefit  of  law  and  social  security, 
ind  being  amalgamated  day  by  day  in  sympathy  and  hopes  with 
iie  bulk  of  the  English  people, — the  baronage  too  had  shown 
K)th  faith  and  gratitude.    The  administration  itself  the  justiciar 
ffld  his  subordinates,  had  proved  equal  to  the  strain  :  there  was 
»o  treason  among  the  ministers  j  and  if  they  had  shown  some 
Tmptoms  of  weakness,  it  was  owing  to  the  sudden  and  be- 
nldering  character  of  the  revolt 

Henry's  victory  was  so  complete  that  he  could  aflbrd  to  be  Heniys 
|enerou8*j  he  saw  that  his  true  policy  was  not  to  revenge 
^^ii'^l^by  executions  and  confiscations,  but,  whilst  he  turned 

'  Fon  BolemeDt  li  reiB  Cbarle,  ki  poest^  fud  grant 
Par  lea  dudze  coinpaigDuns  Olivier  e  Rodlant/ 

JOBDAK  FaNTOSMB,  p.  6. 

'  Dialogns  de  Scaccario,  ii.  c.  2 :  '  Contra  ntimerosam  hoetiom  multitu- 
^^ni  Boliat  Divinae  gratiae  magnitude  subvenit,  et  quasi  pugnante  pro 
ft  Domino*  lio  in  brevi  pene  rebelles  onmes  obtinuit  ut  longe  fortius 
prius,  ex  eo  quo  infinnari  debuit,  oonfixmaretur  in  regno 
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Politic         his  enemies  into  friends  by  his  mercy,  to  disarm  them  cffec- 

cldndicv 

tually.  He  kept  a  tight  hand  on  their  castles,  many  of  whi<j 
he  dismantled ' ;  he  probably  exacted  considerable  sums  by  wsj 
of  ransom  ;  bnt  he  shed  no  blood  and  seized  no  inheritances. 

145.  He  took  further  advantage  of  his  practical  supremacy 
in  the  country  to  go  on  with  the  work  of  organisation  which  bi 
had  begun ;  and  one  result  of  the  rebellion  was  his  more  con- 
Henry  stm  tinuous  residence  in  England.  After  his  return  from  France 
daring  1175  in  1 1 75  he  stayed  two  whole  years  in  the  country;  holdiB| 
constant  councils  and  enforcing  ^sh  measures  of  consolidation 
He  had  now  filled  up  the  episcopal  sees  that  had  been  Tacanl 
since  the  Becket  quarrel;  Richard  of  Hchester  and  John  oi 
Oxford  had  become 'bishops  of  Winchester  and  Norwich:  tin 
chancellorship,  which  had  long  been  in  abeyance  or  in  com 
mission,  was  given  to  Balph  de  Wameville,  treasurer  of  York^ 
who  lived  in  Normandy  and  discharged  his  duties  by  meaiu 
of  a  vice-chancellor,  Walter  of  Coutances*.  The  reality  of  th^ 
king's  reconciliation  with  the  Church  was  exhibited  by  hii 
attendance  with  his  son  at  an  ecclesiastical  council  held  b^ 
the  new  archbishop,  Richard  of  Dover,  at  Westminster,  th* 
week  after  his  arrival,  in  May  11 75.  That  Whitsuntide  Im 
held  his  royal  court  at  Reading ',  where  he  compelled  the  eaii 
of  Gloucester  to  surrender  the  castle  of  Bristol,  and  show^  hi 
consciousness  of  his  own  strength  by  severely  enforcing  th 
forest-law  against  the  barons.  After  a  conference  with  the  Wdat 
princes  at  Gloucester^,  in  which  he  forced  them  and  the  bordfl 

.  . .  Tarn  enormis  sceleris  incentoribus  inaodita  pepercit  miaericoniift,  vj 
eorum  pauci  reram  suarum,  nulli  vero  status  sui  vel  corporam  dispCDdi^ 
Bustinerent/ 

^  Will.  Newb.  ii.  c.  38.  The  series  of  measures  touchmg  the  casUe^ 
runs  over  several  years.  Orders  were  given  for  dismantling  them  mm» 
diately  after  the  war ;  R.  Dioeto,  c.  585  ;  these  were  carried  out  in  11 76; 
Bened.  i.  m,  124,  126  (see  below,  pp.  484,  485):  on  the  restomtioi 
of  the  earls  in  1 177  their  castles  were  still  retained  in  the  \st^ 
hands  (Bened.  i.  134,  135).  The  same  year  all  the  royal  castles  m  tt| 
north  changed  their  oflBcers  (Bened.  i.  160),  and  shortly  after  (ibid.  I 
178)  the  council  advised  the  king  to  keep  in  hand  those  of  the  hishof 
of  Durham. 

'  B.  Die.  c.  567.  He  held  it  till  1 181,  when  the  king  gave  it  to  hu  $« 
GeoflFrey. 

'  *  Curiam  et  festum  regium.*    Bened.  i.  91,  22. 

*  *  Magnum  tenuerunt  oondlium  apud  Glouoestriam.'    Bened.  L  9a. 
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barons  to  swear  peace,  he  held  a  great  council  at  "Woodstock  \  Councils  of 

(There  he  filled  up  the  vacant  abbacies,  and  issued  an  edict  by 

ffhich  the  persons  who  had  been  lately  in  arms  against  ^™  w^Zi^u 

rere  forbidden  to  come  to  court  without  a  summons ;  no  one 

ras  to  remain  at  the  court  between  sunset  and  sunrise  without 

)enm8sion  j  and  no  one  on  this  side  the  Severn  was  to  wear 

inns  as  a  part  of  his  ordinary  habit ;  men  had  gone  about  with    ^ 

)0W8  and  arrows  and  sharp  knives  too  long  '.     Thence  he  went  at  lichfleid, 

0  Lichfield,  where  he  hanged  four  knights  for  the  murder  of 

1  forester :  thence  to  Nottingham,  where  he  held  a  great  visita-  at  Nottuig- 
ion  of  the  forests,  and,  notwithstanding  the  expostulation  of 

he  justiciar,  exacted  large  sums  as  fines  for  the  waste  of  the 

rcrt  and  venison,  which  he  had  himself  dtiring  the  war  autho- 

rised  his  supporters  to  destroy  ^     This  conduct,  which  was  in 

toelf  unjustifiable,  was  probably  provoked  by  the  extravagance 

tith  which  the  permission  had  been  used.     He  next  went  to  at  York, 

STork,  to  receive  the  submission  of  the  Scots  and  the  homage 

|nx)miBed  by  the  king  at  the  peace  of  Falaise.     In  October  he  at  Windsor. 

Wd  a  great  council  at  Windsor  *,  and  concluded  a  treaty  with 

Bie  king  of  Connaught.     Immediately  after  Christmas  he  called  ^^  ^^ 

I  great  council   at   Northampton,  in  which   he   renewed   and  hampton. 

Mnplified  the  Assize  of  Clarendon  *. 

The  state  of  the  kingdom  since  the  death  of  Becket  had  been  interniu 
■0  unsettled,  that   the   measures  which  the   inquest  into   thetration. 
conduct  of  the  sherifiis  was  intended  to  promote   must  neces- 
Barily  have  been  suspended  :   but  the  administration  had  not 
for  one  moment  been  disturbed  in  its  ordinary  course.     The  Taxes  of 
king  had  exacted  the  scutage  for  the  Irish  expedition  in  1172,  J  J  73.* 
ind  in  1173  six  detachments  of  Exchequer  offl^rs  had  taken 
ft  t^^age  throughout  the  country,  and  held  courts  of  justice  at 

^  *  Ma^um  ooram  praedictis  r^bus  celebravenmt  [episcopi]  concilium.' 
^ed.  i.  93. 
'  Ibid. :  •  In  ipso  autem  concilio  praecepit  rex  pablioo  edicto,'  &c. 

*  Ibid.  p.  94. 

*  Ibid.  p.  101 :  'Congre^atis  apud  Windeshovers . . .  archiepiscopo  Can- 
^'uuiensi  et  epifwopis  Angliae  et  coraitibus  at  baronibus  t^rrae  suae.' 

'  *  Magnum  concilium  de  statutb  regni.'  Bened.  i.  107.  *  Coram  epi- 
•copig,  comitibus,  baronibus,  militibus  et  aliis  horainibus  suis.*  R.  Diceto, 
c.  588. 
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the  same  time  ^  The  next  year,  a  year  of  war,  left  no  time  fo^ 
judicial  business,  but  in  1175  the  shires  were  visited  by  justice^ 
again.  Each  year's  account  presents  a  different  arrangement  0^ 
circuits  or  a  different  staff  of  judges.  The  Assize  of  Northampto] 
placed  this  jurisdiction  on  a  more  permanent  footing. 

The  Assize  of  Northampton  was  issued  in  January,  1176'^ 
and  formed,  like  that  of  Clarendon,  a  body  of  instructions  for 
the  itinerant  justices.  It  contains  thirteen  articles,  many  of  them 
marked  by  a  severity  which  contrasts  unfavourably  with  the 
character  of  the  earlier  document,  but  which  was  no  doubt 
called  for  by  the  condition  in  which  the  country  had  been  kft 
by  the  late  waps^  The  punishment  of  felons  is  made  more  crne^ 
than^ before;  stringent  measures  are  directed  against  ftigitircs 
and  outlaws,  and  the  manner  of  presenting  the  report  of  the 
inquest  is  defined  in  nearly  the  same  language.  But  the  in- 
fluence  of  the  conmiission  of  1 1 70  is  traceable ;  the  sberifife  are 
not  now  associated  with  the  justices  as  the  persons  to  whom  the 
report  is  to  be  made,  and  a  particular  inquiry  is  ordered  into 
the  receipts  of  the  king's  bailiffs.  Other  articles  have  spedal 
reference  to  the  recent  rebellion ;  every  man,  be  he  earl,  barcm, 
knight,  freeholder,  or  villein,  is  to  take  the  oath  of  fealty  or  to 
be  arrested  as  the  king's  enemy;  ihe  castles,  the  destruction 
of  which  had  been  ordered,  are  to  be  really  destroyed;  and 
report  is  to  be  made  to  the  king  as  to  the  performance  of  th& 
duty  of  castle-guard  by  those  who  are  liable  to  it.  Nor  was 
the  visitation  confined  to  criminal  jurisdiction ;  the  judges  were 
to  take  recognitions  of  novel  disseisin,  and  to  hear  every  sort 
of  plea  that  was  cognisable  under  royal  writ  touching  fiefs  of 
half  a  knight's  fee  or  less.  In  their  fiscal  capacity  they  were  to 
examine  into  the  escheats,  wardships,  crown  lands,  and  dmrcbes. 
The  fourth  article  directs  that,  in  the  case  of  the  death  of  a  free- 
holder, the  rights  of  his  family,  his  will  and  his  debts,  are  to  be 
provided  for  before  the  relief  is  paid  to  his  lord  :  and  that  ques- 
tions arising  as  to  the  nature  of  his  tenure  ai*e  to  be  decided  by 
a  recognition  of  twelve  men.     This  clause  is  probably  the  text 


'  Pipe  Rolls  of  the  several  years ;  Madox,  Hist  Exch.  pp.  84  sq. 
*  Bened.  i.  107  sq. ;  Hoveden,  ii.  89  sq. ;  Select  Charters,  pp.  143  sq. 
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)f  the  law  on  which  the  assize  of  Mart  cTancester  as  a  part  of  Division  of 
he  regular  process  was  founded.  The  execution  of  the  assize  into  six 
>f  Northampton  was  committed  to  six  detachments,  each  con- 
listing  of  three  jndges  * ;  to  each  detachment  a  cluster  of  coun- 
ies  or  circuit  was  assigned :  of  the  eighteen  judges,  eight  were 
)arons  acting  as  sheriffs  at  the  time,  and  in  most  cases  one  of 
he  three  was  sheriff  of  one  of  the  counties  in  his  circuit.  The 
ists  of  sheriffs  show  a  considerable  change  of  oflBcials  in  the 
rear  following  the  assize,  with  the  marked  result  of  throwing 
he  sberiffdotn  more  entirely  into  the  hands  of  the  court. 

The  years  11 76  and  1177  were  occupied  with  constant  conn-  Councils  of 
nls,  in  which  all  sorts  of  business  were  transacted  :  the  disputes  1177. 
between   the   two   archbishops   furnished  occupation  for  more 
ihan  one ' ;  the  marriage  of  the  king's  daughter  with  the  king 
rf  Sicily  was  considered  in  another ' ;   in  a  great  council  at 
Winchester,  on  Michaelmas-day,  11 76,  the   king  took  all  the 
castles  of  the  kingdom  into  his  hands,  not  even  sparing  those 
of  the  faithful  Kichard  de  Lucy*;    and   in  a  court  held  at 
Westminster,  November  12*,  he   received  the  ambassadors  of 
both  emperors,  and  several  minor  princes.    In  1 177,  as  in  1 176, 
N^orthampton  was  the  place  chosen  for  the  January  council  • ; 
01  a  court  held  in  February  at  Winchester,  the  king  directed  Inqnest  into 
a  new  inquest  into  the  conduct  of  the  royal  bailiffs,  and  issued 
Bummonses  for  a  general  feudal  levy  ' ;  at  the  beginning  of  Lent 

*  The  DAoies  of  the  judges  are  given  in  the  Chronicle  of  Benedict, 
L  107,  108. 

'  There  was  a  council  of  clergy,  March  14,  at  Westminster  to  meet  the 
^man  legate;  there  the  two  archhishops  quarrelled;  on  the  15th  of 
August  a  council  of  bishops,  earls,  and  barons  met  to  settle  the  strife ; 
Bcned.  i  11  a,  118. 

'  On  the  arrival  of  the  Sicilian  ambassadors  Henry  called  together  the 
•rchbishops,  bifihops,  earls,  and  sapientiares  of  the  kingdom  on  the  25  th  of 
May ;  the  subject  was  discussed  and  '  habito  tractatu  oommuni '  the  pro- 
posal was  accepted.    B.  Dioeto,  c.  590 ;  Bened.  i.  1x6. 

*  Bened.  i.  124 ;  R.  Diceto,  c.  594. 

*  R.  Diceto,  c.  595. 

'  '  Magnum  celebravit  concilium  cum  episcopis,  comitibns  et  baronibus 
«ua.'    Bened.  i.  13a. 

^  The  therifb  were  to  report  at  the  Easter  Exchequer :  *  Praeterea  ibidem 
per  consilia.  fiuniliarium  suorum  mandavit  omnibus  comitibus  et  baronibus 
et  miHtibui^  regni  qui  de  eo  in  capite  tenebant,  quod  omni  oocasione 
^^iQota  eesent  bene  parati  equis  et  armis  apud  Londordas  in  octavis  clausi 
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Spanish        a  great  assembly  was  held  in  London,  in  whicli  Henry  arbitrated 

award  in 

1177.  between  the  kings  of  Castille  and  Navarre  with  the  advice  ol 

his  court ' ;  in  May,  the  king  held  a  council  at  Qeddington  to 

treat  *  of  the  peace  and  stability  of  the  realm/  and  another  at 

Oxford  to  witness  the  nomination  of  John  as  king  of  Ireland, 

and  the  partition  of  that  country  among  the  barons  who  had 

Feudal  levy  joined  in  the  adventure  of  the  conquest  ^.     The  next  month  at 

pedition  Winchester  all  the  tenants-in-chief  were  called  together  to  bear 
the  king's  purpose  of  going  to  Normandy,  and  to  prepare  to 
accompany  him'.  A  great  expedition  was  contefuplated,  but 
the  necessity  for  war  was  averted  for  the  time,  and  the  forces 
returned  home,  spared  from  the  danger  of  affording  a  precedent 
for  foreign  service  in  time  to  come.  But  although  the  army 
was  not  needed  in  Normandy  the  king's  presence  was  iodis- 

Henry  pensable,  and  in  August  he  left  England  for  a  year;  daring 
which  the  country  enjoyed  profound  quiet. 

He  returns        He  returned  in  the  following  July,  and,  as  usual,  signalised 

inJuly,ii78. ,  .  ,  .^        .•''  '        .        .  f. 

his  presence  by  some  energetic  reforms.  This  time  his  wal 
took  the  shape  of  an  attack  on  the  Curia  Regis.  He  had  heard 
that  the  measures  of  the  justices  had  been  oppressive,  that 
their  number  was  far  too  great:  eighteen  judges  are  said  by 
the  chronicler  to  have  been  acting  at  once  :  possibly  the  eighteen 
His  changes  who  had  gone  on  circuit  in  1176.  Without  actually  dismisdng 
JSegil  "^^  these,  the  king,  by  the  advice  of  his  council,  chose  five  of  his 
own  immediate  servants,  two  clerks  and  three  laymen,  before 
whonl  he  ordered  all  the  complaints  of  his  people  to  be  brought^ 

Paschae  secuturi  eum  inde  in  Normanniam  et  moraturi  secum  per  onniD 
annum  in  partibus  transmarinis  ad  custamentum  eorum.'    Bened.  L  13S.  ' 

'  *MaDdaTit  archiepi8CO])i8,  episcopis,  comitibua  et  baronibos  totioi 
Angliae  quod  essent  ad  eum  apud  Lundonias  Dominica  proxima  post 
caput  jejunii ;  habiturus  enim  erat  illorum  consilia  de  qnodaiii  jndicio 
faciendo  inter  duos  reges  Hispaniae.*  Bened.  L  139.  'Venenmt  tot 
abbates,  tot  decani,  tot  archidiaconi  quot  sub  numero  non  cadebant.  YeDe* 
runt  etiam  illuc  comites  et  barones  regni  quorum  non  est  numenit.' 
Ibid.  145.  '  Archiepiscopus  Gantuariensis  et  episcopi  Angliae  qni  adennt 
et  comites  et  barones  regni  .  .  .  adjudicaverunt.*  Ibid.  151. 

*  Bened.  i.  160, 162, 

'  '  Venerunt  etiam  illuc  ad  eum  comites  et  barones  et  railitee  regni  sui 
per  summonitionem  suam. .  .  Congregatis  itaque  omnibus  in  urbe  Win- 
teniae  rex  per  consilium  eorum  transfiretationem  suam  distulit.*  Bened. 
i.  178.  The  king  himself  sailed  August  17;  Bened.  i.  190;  %pd  retorned 
J»ily  I5t  1 1 78;  ibid.  207. 
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reaerving  the  harder  cases  for  his  own  hearing  as  before,  and  The  Kenn  of 
decided  with  the  counsel  of  the  wise  ^     In  this  measure  is  Bench,  and 
graced  the  fonndation  of  the  Court  of  King!a-Bfinch  as  a  sepa-  of  th© 
rate  committee  of  the  Curia  Regis ;  whilst  the  power  of  hearing        ^* 
appeals,  as  now  reserved  to  the  king,  marks  an  important  step 
in  the  deyelopment  of  the  judicial  system  out  of  which  the 
equitable  and  appellate  jurisdictions  sprang.     The   immediate 
effect  of  this  measure  is  uncertain,  for  the  two  following  years 
produced  greater  changes,  both  personal  and  official. 

Soon  after  Easter,  1179,  Richard  de  Lucy,  who  had  been  Richard  de 
chief  justiciar  for  twenty-five  years,  and  Who  had  been  faithful  in^uyJT*^' 
to  the  king  and  just  to  the  people  during  the  whole  time,  re- 
^ed  his  office  and  retired  to  the  monastery  of  Lesnes,  which 
he  had  founded  \     Henry  took  advantage  of  the  event  to  re-  New  division 
model  the  provincial  administration  :  in  a  great  council  held  at  bution  of 
Windsor,  setting  aside  the  arrangement  of  six  circuits  so  lately  worth 
devised,  he  divided   England   into   four  districts,  East,  West, 
Midland,  and  North.    To  each  of  these^five  judges  were  assigned^ 
ODe  bishop,  one  or  two  chaplains  or  clerks,  and  three  or  four 
laymen.     The  northern  circuit  had  no  bishop,  but  six  judges, 
one  of  whom  was  Eanulf  Glanvill.     Of  the  whole  body  only 
eight  had  been  before  employed  in  a  judicial  capacity :   and 
most  of  the  new  justices  are  traceable  as  succeeding  in  process 
of  time  to  sheriffdoms  and   other  high   office'.     The   report 
of  the    commission   was    made  to  the   king  in   August,   but 
the  accounts  appear   in  the  roll  of  11 80.     Ralph  de  Diceto 
explains  the  measure  as  an  attempt  on  the  kiug^s  part  to  use 
•the  bishops  of  "Winchester,  Norwich,  and  Ely  as  checks  on  the  Three 
lay  officials,  or  at  least  so  to  blend  lay  and  clerical  influences  in  among  the 
the  arrangement,  as  to  secure  equitable  treatment  for  the  liti- 
gants *.     The  expedient  seems  scarcely  to  have  been  successful : 
it  was  not  repeated ;   Ranulf  Glanvill,  the  great  lawyer,  was 
almost  immediately  after  appointed  to  the  place  which  Richard 

*  Bened.  i,  207.    See  below,  p.  601.  ^  ^  "  ' 

*  Bened.  i.  238.  *Tunc  rex  oongregatis  episcopis  et  comitibus  et  pro- 
cerihu8  regni  . . .  communi  eorum  ooncilio,  coram  rege  filio  suo  diviait  in 
quataor  partes  Angliam.*     Ibid. 

*  Bened.  i  238,  239.  *  R.  Diceto.  cc.  605,  606. 
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le  Lucy  had  held  \  and  under  his  administration  the  king's  long 
ind  varied  experiments  came  to  an  end.  It  is  probable  that,  ii 
aithful  discharge  of  duty,  and  an  inventive  or  adaptative  genio! 
or  legal  proceedings,  he  came  up  to  his  master's  ideal  of  a  good 
udge. 

146.  The  remaining  years  of  Henry  furnish  little  that  is 
>f  constitutional  importance.  He  paid  during  the  time  four 
ong  visits '  to  England,  and  on  each  occasion  left  the  impress 
)f  his  presence.  In  iiBo  he  ordered  a  new  coinage,  the  second 
coinage  of  the  reign ;  for  the  promise  made  at  the  treaty  of 
^allingford  had  been  redeemed  inii58'.  IniiSihe  issued 
he  Assize  of  Arms,  by  which  he  directed  the  whole  of  the  free- 
nen  of  the  country  to  provide  themselves  with  armour  ac- 
cording to  their  means,  and  the  inquiry  by  oath  of  legal  juries 
o  determine  the  liability  of  each*     The  same  year  he  made 

*  Hoveden,  ii.  115. 

*  The  dates  are  as  follows  : — In  April,  11 80.  the  king  went  to  Nonnandj ;  * 
le  returned  July  27,   1181.     He  left  again  March  3,  1182;   retumiBg 
Tune  10,  1184.     He  left  again  April  16,  1x85,  and  returned  April  37, 

186.  Leaving  next  February  17,  1187,  he  returned  January  30,  11S8. 
Eiis  final  departure  from  England  took  place  July  10,  11 88,  and  he  died 
Fuly  6,  1189. 

'  See  above,  p.  334.  The  offences  of  the  coiners  had  called  forth  some 
rery  severe  measures  on  the  part  of  Henry  I,  who  by  his  charter  had 
:>romised  to  secure  the  purity  of  the  coinage.  William  of  Malmesbmy 
Hist.  Nov.  ii.  §  34)  mentions  the  depreciation  of  the  coin  as  an  act  of 
Stephen,  and  the  private  coinage  of  the  barons  was  one  of  the  points  noted 
)y  William  of  Newburgh  at  the  same  period  (above,  p.  328).  Henrv  bad 
^ery  early  taken  measures  to  restore  the  coin  to  its  due  weight,  and  bad 
)rdered  a  conunon  coinage  for  the  whole  country  to  be  struck,  which  akme 
vas  to  be  taken  at  the  Exchequer ;  Dialogus  i.  c.  3.  In  the  Pipe  Roll 
)f  the  second  year  of  the  reign  are  some  notices  of  the  punishment  of 
raudulent  moneyers;  but  the  first  mention  of  the  'commutatio  monetae*' 
s  in  1 158.  The  new  coinage  of  1180  was  received  by  the  people  with 
mspicion  (W.  Newb.  iii.  c.  5)  ;  but  the  severe  measures  against  the 
noneyers  were  again  necessary.  An  assize  was  issued  by  which  Xha 
payment  of  the  old  coin  was  declared  imlawful  after  Martinmas,  and  ^e 
lew  coinage,  struck  under  the  management  of  Philip  Aymar,  a  native  oi 
Fouraine,  was  thus  forced  into  circulation.  Unluckily  Philip  was  found 
x)nniving  at  the  frauds  of  the  moneyers ;  the  minor  offenders  wens 
punished,  but  he  was  pardoned,  and  escaped  to  France.  Kalph  Niger 
ays  the  blame  on  the  king  and  the  archbishop  of  Canterbury :  '  Being 
limself  corrupted  by  Archbishop  Richard,  he  suffered  the  coin  to  be 
corrupted,  and  nevertheless  hanged  the  corrupters  of  it  ;*  K^ph  Niger  (ed. 
A.nstruther),  p.  168.  Cf.  R.  Dioeto,  c.  611  ;  Grorvase,  c.  1457;  Madox, 
Elist.  Exch.  180  sq. ;  Benedict,  ii.  prefl  pp.  ci-dv. 
'  Benedict,  1.  278  sq. ;  Hoveden,  ii.  261 ;  Select  Charters,  pp.  1 46-1 49. 
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bis  son  Geoffrey   chancellor.      In   1 1 84   he   promulgated   the  Assize  of  the 
ksme  of  Woodstock,  a  code  of  forest  ordinances,  which  were  1184.    "^ 
ftTj  stringent,  but  somewhat  less  inhuman  than  the  customs  of 
lis  grandfather  ^     In  11 86  he  filled  up  the  vacant  churches, 
)bjectmg  in  a  significant  way  to  the  election  of  the  officers  of 
iis  court  to  the  bishoprics,  and  thus  delaying  the  promotion 
if  Richard  the  Treasurer,  Godfrey  de  Lucy,  Herbert  the  Poor, 
ukI  other  rising  men  '.     The  same  year  he  assembled  an  army  scutage  of 
&)r  an  expedition  to  Galloway,  but  at  Carlisle  he  received  the  J^^^^"" 
bomage  of  the  rebellious  lords,  and  returned  home,  taking  a 
icutage  of  his  barons '.     In  1 188,  after  the  shock  of  the  capture  saladin 
of  Jerusalem,  he  obtained   from  a  great  national  council   ati/Jsf"^ 
Beddington*  a  promise  of  a  tithe  to  be  contributed  towards 
kbe  Crusade,  for  the  assessment  and   collection  of  which  his^ 
favourite  plan   of  inquest  by  jury  was  again  employed.     But 
although  these  acts  have  an  importance  of  their  own,  the  real 
interest  of  this  period  of  Henry's  life  lies  outside  of  England, 

*  Benedict,  L  323,  324  ;  Hoveden,  ii.  243  ;  Select  Charters^  pp.  149-152. 
'  Benedict,  L  346 :  *  Rex  . . .  electioni  de  illia  Deu^tae  oonsentire  noluit, 

respondens  illoe  satis  diyites  esse,  et  se  de  caetero  nunquam  datnrum 
episcopatum  alicui  pro  amore,  vel  consanguinitate,  vel  consilio,  vel  prece» 
▼el  pretio,  «ed  illis  quos  elegerit  sibi  Dominus.' 
'  Benedict,  i.  348  ;  Madox,  Hist.  Exch.  p.  441. 

*  '  Convocatis  archiepiscopo  et  episcopis  et  comitibus  et  baronibus  regni.* 
^edict.  )L  33.  The  ordinance  is  in  Benedict,  ii.  30 ;  Hoveden,  ii  335 ; 
Select  Charters,  pp.  152,  153.  The  councils  of  the  later  years  which  have 
JWt  been  mentioned  in  the  above  notes,  were  as  follows  : — 

bi  1184,  Rftunlf  Glanvill  held  a  council  to  deliberate  on  the  pope's 
demand  of  an  aid  from  the  clergy;  Bened.  i.  311.  The  king  returned 
to  England  on  the  loth  of  June,  and  held  a  council  with  the  bishops  and 
monks,  at  Reading,  Aug.  5 ;  at  Windsor,  Oct.  23  ;  and  at  London,  Dec.  2  : 
"•  Biceto,  c.  619. 

In  1 185,  the  king  held  a  council  of  bishops,  abbots,  earls,  and  barons 
on  the  17th  of  March,  at  Clerkenwell,  to  discuss  a  crusade  ;  Bened.  i.  336 ; 
^  Diceto,  c.  626.  At  the  Easter  court  he  knighted  John,  and  gave 
the  coanty  of  Huntingdon  to  the  king  of  Scots.  On  April  16  he  went 
abroad. 

In  1 1 86,  having  returned  April  27,  he  met  the  bishops  and  clergy  at 
Synsham,  May  25 ;  the  council,  which  was  held  for  the  election  of  bishops, 
*^t  for  eight  days;  R.  Diceto,  631 ;  and  a  similar  assembly  was  held  at 
Marlborough,  Sept.  14.  At  Christmas,  at  Guildford,  a  very  solemn  court 
^^  held,  and  the  grand-serjeanties  usual  at  the  coronations  were  per- 
formed ;  Bened.  ii.  3. 

In  1 187,  on  Feb.  17,  the  king  went  abroad  ;  he  returned  Jan.  30.  1 188. 

In  1188,  on  Feb.  11,  he  held  the  council  at  Geddington ;  on  the  loth  of 
\luly  he  went  abroad,  and  never  returned. 
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War  in         in  his  Contest  with  his  disobedient  sons  and  King  Philip  o( 
France.      During  these  struggles  the  English  baronage,  as  a 
rule,  was  faithful :    but  had  the  great  earls   even  wished  ta 
renew  their  pretensions,  they  were  too  tightly  bound  by  the 
^^^»8«>       royal  policy  of  precaution  or  by  personal  gratitude.      Hugh 
earia.  Bigod  had  closed  his  uneasy  career  in  1177 :  the  earl  of  ChesteH 

had  been  restored  to  the  royal  favour  and  made  us^ul  in 
Ireland  the  same  year;  he  died  in  1181 :  the  earl  of  Leicester 
had  recovered  his  estates,  with  the  exception  of  the  casUes, 
in  1 1 77,  and  continued  faithful;  although,  when  the  young 
king  rebelled  in  11 83,  it  was  thought  necessary  to  imprison 
him  as  well  as  his  wife^  to  keep  them  out  of  mischi^:  and 
the  same  precaution  was  taken  with  respect  to  the  earl  of 
Gloucester  and  others :  Roger  Mowbray  went  on  crusade  in 
1 1 86. 
BfibeiiiOTi  of  There  is  no  trace  of  any  sympathy  felt  in  England  for  the 
sons  in  1 183.  revolt  of  the  king's  sons  in  1183;  and  if  there  had  been  any 
such  feeling,  the  short  duration  of  the  struggle,  which  closed 
at  the  death  of  the  young  king  in  June,  would  have  prevented 
its  manifestation:  but  the  war  was  really  confined  to  the 
Poictevin  provinces.  The  rebellious  son,  on  whom  much  empty 
sentiment  has  been  wasted,  was  a  showy  and  ambitious  man, 
possessed  of  popular  accomplishments,  and  professing  sympathy 
with  the  baronial  party  which  his  father  was  constantly' em- 
Character  of  ployed  in  repressing  ^  He  had  some  gifts  that  his  father 
Henry.  wanted,  or  did  not  take  the  pains  to  exhibit;  and  either  by 
these,  or  as  a  result  of  his  father's  unpopularity,  won  from 
the  annalists  of  the  time  the  character  of  a  popular  favourite 
His  conduct  however  was  that  of  an  unprincipled,  ungrate- 
ful  son,   a   Pithless  brother,   and  a   contemptible   politician; 

^  Bened.  i.  394.  The  importance  of  the  countess,  who  is  almost  almys 
mentioned  as  present  where  her  husband  was,  is  worth  notice.  She  wu 
Petronilla,  the  heiress  of  the  family  of  Grantmesnil.  The  earl's  mother 
was  daughter  of  Ralph  Guader,  by  the  daughter  of  William  Fitx-O&beni : 
he  and  his  wife  thus  represented  three  families  which  attributed  their 
downfall  to  the  policy  of  the  Conqueror  and  his  sons. 

^  This  appears  especially  in  Aquitaine,  where  he  was  regarded  as  » 
martyr,  and  where  it  was  said  that  miracles  were  wrought  at  hu  tomb. 
See  the  extracts  from  the  sermon  of  Thomas  AgneUoa,  in  Horedm,  il 
pref.  p.  Ivii 
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he  was  in  fact  a  puppet  in  the  hands  of  his  father-in-law,  of 
liis  mother,  or  of  the  feudal  party  in  England,  Normandy, 
lod  Aquitaine. 

The  contest  with  Richard,  which  occupied  the  last  year  of  §"^^®^°^ 
3ie  king's   life,  was  watched  by  the   English  with  even  less  dunng  the 
inxiety;  for  they  had  little  fear  of  the  issue,  and  knew  very  troubles, 
little  about  Richard.     The  sudden,  profound,  and  fatal  discomfi- 
tore  of  the  king  took  the  nation,  as  it  took  the  whole  western 
'Torld,  by  surprise  ^  t 

The  internal  administration  of  these  years  was  regular  and  Ju^cial  and 
peaceful.  Year  after  year  the  judicial  and  financial  oflBcers  progress, 
inake  their  circuits  and  produce  their  accounts :  both  judicial 
uid  financial  receipts  accumidate;  and  the  gross  income  of 
the  last  year  of  the  reign  reached  the  sum  of  £48,000'.  Eanulf 
Glanvill  also  during  this  time  drew  up  or  superintended  the 
composition  of  the  Liber  de  Legibus  Angliae,  on  which  our 
knowledge  of  the  Curia  Regis  in  its  earliest  form  depends  : 
to  a  somewhat  earlier  period  belongs  the  Didlogus  de  Scacca/rio 
of  Richard  Ktz-Neal',  and  the  recension  of  the  English  laws 
which  also  is  ascribed  to  Qlanvill^  It  is  possible  that  all 
three  works*  were  drawn  up  at  the  king's  command,  to  put 
on  record  the  methods  of  proceeding  which  had  depended  too 
much  hitherto  on  oral  and  hereditary  tradition. 

Henry  died  on  the  6th  of  July,  1189,  having  to  the  last  Henry's 
week  of  his  life  refused  to  aDow  to  Richard  the  recognition  *T 
of  the  barons  as  his  successor,  and  possibly,  in  hb  irritable  and    \ 
exhausted  condition,  nursing  some  idea  of  disposing  of  his  king- 
dom, as  the  Conqueror  had  done,  in  favour  of  his  younger  son  *. 

•  HoTeden,  ii.  pref.  pp.  lix-lxxii. 

'  Pipe  Roll  of  the  ist  of  Richard  I,  i.  e.  the  year  ending  at  Michaelmas, 
1189;  ft  month  after  Richard*8  coronation. 
'  It  was  begun  in  1176,  but  contains  notices  of  events  as  late  as  1 178. 

•  Hoveden,  ii.  318  sq. 

'  The  Dialogus  is  dedicated  to  the  king :  '  Rex  illustris,  mundanorum 
pnncipum  maxime.'    Praef.  :  Select  Charters,  p.  161. 

•  The  story  of  Giraldus  (De  Inst.  Pr.  lib.  iii.  c.  2).  that  he  intended  to 
ftDDul  his  marriage  with  EQeanor  and  exclude  all  her  children  from  the 
Sttocession,  is  no  doubt  a  fabrication  :  the  same  writer  attributes  to  Ai-ch- 
bUhop  Geoffirey  the  thought  of  surviving  his  brothers,  and  putting  in  a 
cUim  to  the  throne  notwithstanding  his  illegitimacy.  (V.  Galfridi,  Ang. 
SwJ.  U.  383.) 
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The   discovery   of  John's    treachery  rendered   this   of  course 

impossible,  and  that  discovery  broke  his  heart. 

Smnmaiyof       147.    The    examination   of  the   administrative   measures  d 

reign.  Henry  in  the  order  of  their  adoption,  is  necessary  to  enable 

us  to  realise  at  once  the  development  of  his  policy,  and  tbe 

condition  of  affairs  which  compelled  it      Nor,  although  in  the 

investigation  much  detail  is  needed  which  at  first  sight  seem? 

irrelevant  to  the  later  or  to  the  more  essential  history  of  the 

Constitution,  is  the  minute  inquiry  to  be  set  aside  as  superfluous. 

Henry  II  was,  it  is  true,  far  more  than  an  inventor  of  legal 

forms  or  of  the  machinery  of  taxation.     He  was  one  of  the 

greatest  politicians  of  his  time ;  a  man  of  such  wide  influence, 

great  estates,  and  numerous  connexions,  that  the  whole  of  the 

foreign  relations  of  England  during  the  middle  ages  may  be 

traced  directly  and  distinctly  to  the  results  of  his  alliances  aini 

His  great-     his  enmities.      He  was  r^rarded  by  the  Emperor  Frederiii' 

Continent,    by  the  kmgs  of  Spam  and  Sicily,  by  the  nsmg  republics  01 

Lombardy,  by  the  half -savage  dynasts  of  Norway,  and  by  tbe 

fainting  realm  of  Palestine  as  a  friend  and  patron  to  be  secnrod 

at  any  cost.     He  refused  the  crowns  of  Jerusalem  and  Sicilj; 

he  refused  to  recognise  the  antipope  at  a  moment  when  tbe 

whole  influence  of  the  papacy  was  being  employed  to  embarrass 

and  distress  him.     His  career  is  full  of  romantic  episodes,  and 

of  really  great  physical  exploits. 

He  is  Yet  the  consent  of  the  historians  of  the  time  makes  biro, 

chiefly  018- 

tinguished    first  and  foremost,  a  legislator  and  administrator.   Ralph  Niger, 
Jator  Mid  ad-  liis  enemy  ^,  tells  how  year  after  year  he  wore  out  men's  patience 


'.'Nactus  autem  regnam  Anglorum  servos,  spurios,' caligatos,  cabOi 
mensae,  regno  praefecit  et  ex  lis  quaestores,  praetores,  proconsules,  tri- 
bunos,  municipes,  forestarios  super  provincias  constitnit :  illustree  IgDO- 
miniis  oneratos,  sed  caeteris  rebus  vacuoe,  patrimoniis  omnino  priT»"t 
vel  subdole  portionibus  detractia  decrustando  senidin  adnibilavit.  £x 
cubiculariis  et  aulae  nugatoribus  episcopos,  abbates,  factos  auctoritate 
propria  ad  officium  apparitorum  revocavit,  et  quern  praesulem  crear»t  » 

praeside,  in  praesidatum  recreavit  ex  praesule NuUi  infra  metas  ibrest*^ 

habitant!  in  lucis  propriis  aut  virgas  oolligendi,  aut  Bylvestria  et  inm  in 
agrioulturam  agendi,  potestatem  concessit  sine  forestariis.  Legem  quoqae 
de  forestis  inauditam  dedit,  qua  delicti  alieni  immunes  perpetuo  mule* 
tabuntur. . . .  Illustribus  uxores  ducere,  filias  nuptui  dare,  praetor  r^ 
conscientiam  inhibuit  et  transgressores  tanquam  reos  laesae  inajest*ti» 
punivit.    Haevedes  omnium  quos  avus  suus  extulerat  et  qui  ei  in  subigends 
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with  his  annual  assizes ;  how  he  set  up  an  upstart  nobility ; 
bow  he  abolished  the  ancient  laws,  set  aside  charters,  overthrew 
municipalities,  thirsted  for  gold,  overwhelmed  all  society  with 
liis  scntages,  his  recognitions,  and  such  like.  Ralph  de  Diceto 
explains  how  necessary  a  constant  adaptation  and  readjustment 
[>f  means  was  to  secure  in  any  degree  the  pure  administration 
of  justice,  and  lauds  the  promptness  with  which  he  discarded 
unsatisfactory  measures  to  make  way  for  new  experiments^. 
William  of  Newburgh  *  and  Peter  of  Blois '  praise  him  for  the 

AnglU  constanter  adsistebant,  cognatos  quoque  suob  quasi  aspidea  exosos 
b&buit. ..  .NuUo  qnaestu  satiatus,  abolitis  legibus  antiquis,  fflngulis  annis 
Doras  legee  quas  assisas  vocavit  edidit.  Danegeldum  avitum  inaovarit. . . . 
Corniptus  a  Ricardo  archiepiscopo  monetam  comimpi  permisit,  corruptores 
tandem  suspendio  decedere  compelleDS.  Avibus  coeli,  piscibus  fluminum, 
bestiis  t«iTae  immunitateiD  dedit  et  sata  pauperum  loca  pasouae  fecit. 
Cauaam  fidei  laesae  et  advocationis  ecclesiarum  in  curia  decidi  constituit. 
Tributarius  exteris,  in  domesticos  praedo,  scutagiia,  recognitionibus  et 
Tariis  angariarum  alJuvionibus  fere  omnes  depressit.  Omne  jus  poli  jure 
fori  demutavit.  Scripta  authentica  omnium  enervavit,  liberiiatibus  omnium 
insidians,  quasi  e  specula,  solotenus  ^t  innoxiorum  municipia.  Filias 
miserae  conditionis,  corruptas  et  oppressas,  copulans  clarissimis,  baeredes 
omnes  mecbanicos  creavit.  .  .  .  Haereditates  retinuit  aut  vendidit.  ...  In 
eansis  differendis  cavillantissimus  at  saepe  jus  venderet.'  B.  Niger  (ed. 
Anstrutber),  pp.  167-169. 

*  *  Rex  pater  Anglorum  bis  plurimum  quaerens  prodesse  qui  minimum 
possunt . .  .  de  communi  salute  magis  et  magis  sollicitus  .  .  .  intentissimus 
id  JQstitiam  singulis  exhibendum  .  .  .  animum  a  proposito  non  immutans 
circa  personas  mutabiles  immutabilem  semper  saepe  mutavit  sententiam.' 
R.  Die.  o.  605  ;  Select  Charters,  p.  125. 

'  *Fait  enim  in  illo  regni  fastigio  tuendae  et  fovendae  pacis  publicae 
studiosissimus,  in  portando  gladium  ad  vindictam  malefactorum. . .  Nullum 
grave  regno  Anglurum  vel  terris  suis  transmarinis  onus  unquam  imposuit 
- . .  tributum  more  aliorum  principum  .  . .  ecolesiis  .  .  .  nunquam  indixit.* 
W.  Newb.  lib.  iii.  c.  a6.  See  too  John  of  Salisbury,  Polycrat.  lib.  vi. 
0.  18. 

'  'Non  enim  sicut  alii  reges  in  palatio  suo  jacet,  sed  per  provincias 
^urrens  explorat  facta  omnium,  illos  potissimum  judicans  quos  constituit 
judioes  aliorum.  Nemo  est  argutior  in  consiliis,  in  eloquio  torrentior. . .  . 
Quoties  enim  potest  a  curis  et  sollicitudinibus  respirare,  secreta  se  occupat 
lectione  aut  in  cuneo  dericomm  aliquem  modum  quaestionis  laborat 
evolvere.  . .  .  Apud  dominum  regem  Anglorum  quotidiana  ejus  schola  est, 
litteratissimorum  oonversatiojugisetdiscussio  quaestionum.  .  .  .  Rex  noster 
(Mcificus,  victoriosus  in  bellis,  gloriosus  in  pace,  super  omnia  hujus  mundi 
desiderabilia  zelatur  et  procurat  pacem  populi  sui.  . .  .  Nullus  mansuetior 
est  afflictis,  nullus  affitbilior  pauperibns,  nullus  importabilior  est  superbis ; 
qoadam  enim  divinitatis  imagine  semper  studuit  opprimere  fiistuoeoe^  op- 
presBos  erigere  et  advereus  sui^biae  tumorem  oontinuas  persecutiones  et 
ezitialee  molestias  suscitare. .  .'  Pet.  Bles.  Epp.  (ed.  Busaeus),  ep.  66. 
Giraldus  Cambrensis,  like  Ralph  Niger,  takes  the  opposite  view  :  •  Fuerat 
snini  et  ab  initio  et  usque  ad  finem  nobilitatis  oppressor,  jus  et  injuriam. 
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very  measures  tbat  Ralph  Niger  condemns ;  his  exactions  wen 
far  less  than  those  of  his  successors ;  he  was  most  careful  of  the 
puhlic  peace ;  he  bore  the  sword  for  the  punishment  of  enl- 
doers,  but  to  the  peace  of  the  good;  he  conserved  tlie  rigkta 
and  liberties  of  the  churches;  he  never  imposed  any  h^Tj 
tax  on  either  England  or  his  continental  estates,  or  grieved  the 
Church  with  undue  exactions :  his  l^al  activity  was  especiallj 
meritorious  after  the  storm  of  anarchy  which  preceded.  In 
every  description  of  his  character  the  same  features  recur, 
whether  as  matters  of  laudation  or  of  abuse. 

The  question  already  asked  recurs,  How  many  of  the  in- 
novating expedients  of  his  policy  were  his  own  ?  Some  parts 
of  it  bear  a  startling  resemblance  to  the  legislation  of  the  Frank 
emperors,  his  institution  of  scutage,  his  assize  of  arms,  his  inquest 
of  sheriffs,  the  whole  machinery  of  the  jury  which  he  developed 
and  adapted  to  so  many  different  sorts  of  business, — almost  all 
that  is  distinctive  of  his  genius  is  formed  upon  Karolingian 
models,  the  very  existence  of  which  within  the  circle  of  his 
studies  or  of  his  experience  we  are  at  a  loss  to  account  for. 
It  is  probable  that  international  studies  in  the  universiti^  had 
attained  already  an  important  place;  that  the  revived  stody 
of  the  Soman  law  *  had  invited  men  to  the  more  comprehensiTe 

fasqne  DefiEksque  pro  oommodo  pensana  *  (De  Inst.  Pr.  iL  c  3) ;  *  acer  id 
indomitoB,  clemena  in  sabactos,  dums  i&  domestioos,  effosus  in  extmneos : 
larguB  in  publico,  parous  in  privato.  .  .  .  Auctor  pads  diligentiasmiis  et 
observator  .  .  .  humilitatis  amator  et  superbiae  calcator . .  .  selo  jnstitiM 
sed  non  ex  scientia  regni  sacerdotiique  jura  coDJungens  r^  coi^Nindaii 
potiuB.  .  /  (Ibid.  o.  39.) 

*  '  Magister  Vacarius  gente  Longobardus,  vir  bonestos  et  juris  perita«. 
cum  leges  Romanas  anno  ab  Incaroatione  Domini  11 49  in  An^ia  dii- 
cipulos  doceret,  et  multi  tam  divites  qnam  pauperes  ad  eum  dis^^ 
confluerent,  suggestione  pauperum  de  Codice  et  Digesta  exceq>tof  nor^i 
libros  oomposuit  qui  sufficiimt  ad  omnes  legum  Hies  quae  in  sdioIiB  fre- 
quentari  solent  decidendas.  si  quia  eos  perifecte  noverit/  R.  de  Moste^ 
A.D.  1 149- — *Tunc  leges  et  causidici  in  Angliam  primo  vocati  sunt  qoami 
primus  erat  magister  Vacarius.  Hie  in  Qxenf(Hilia  legem  docuit.'  Qtr* 
vase,  c.  1665.  He  was  silenced  by  Stephen:  *Rex  quidam  Ang&e 
Stephanus  allatis  legibus  Italiae  in  Anguam  publico  edicto  OTohiteit* 
Roger  Bacon,  Opus  Minus  (cited  by  Selden  in  his  notes  on  Fortescoc. 
p.  39)  ;  *  tempore  regis  Stephani  a  r^;no  iussae  sunt  leges  Romanae  qoae 
in  Bntanniam  domus  venembilis  patris  T|^eobaldi  Britanniarum  priroatf^ 
asciverat ;  ne  quis  etiam  libros  retineret  edicto  regie  prohibitum  c«t  et 
Vacario  nostro  indicium  silentium;'  John  Salisb.  Polycr.  viii.  c  22. 
GlanviU  8  pre&ce  to  his  book  on  the  laws  is  adapted  from  the  Instttutes 
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examination   of  neighbouring  jurisprudence.      But  whilst  the  Roman  law 

loman  law  met  with  a  cold  reception  in  England,  and  whilst  in  England. 

be  minutiae  of  feudal  legislation  as  it  was  then  growing  up 

^ed  admission  only  at  a  later  period,  and  were  under  Henry 

epressed  rather  than  encouraged,  we  here  and  there  come  across 

^impses   of  the  imperial  system  which  had  died  out  on  the 

oil  from  which  it  sprang.     The  illustration  of  this  phaeno-        V 

lenon  will  come  in  its  own  j)lace.  ^ 

148.  Bicbard  had  no  opposition  to  fear  in  any  of  his  father's  Acoewionof 
,      .   .  .  Richard, 

lommions,  and  he  was  already  in  possession  of  his  mother's 

oheritance  ;  but  he  had  to  make  terms  with  Philip  his  late  ally, 
rho  from  tbe  moment  of  his  succession  saw  in  him  only  his 
ather's  son  and  his  own  hereditary  enemy.     In  England  the 
Hiblic  peace  was  maintained  by  the  queen,  who,  acting  in  con- 
unction  with   the  justiciar,  put  forth  a  proclamation  in   her 
>wn  name  directing  the  release  of  prisoners  and  claiming  the 
dl^iance  of  the  whole  nation  for  her  son^     The  archbishop, 
ffho  had  been  in  France  at  the  time  of  Henry's  death,  was 
«ent  home  to  prepare  for  the  coronation.     As  soon  as  Richard  He  is  in- 
ttad  concluded  his  treaty  with  Philip,  and  received  investiture  duke,  and 
18  duke  of  Normandy,  he  crossed  over  to  England.     From  his  England, 
^t  arrival  it  was  clear  that  his  mind  was  set  upon  the  Crusade, 
and  his  whole  policy  directed  to  the  providing  of  funds  and 
making  the  necessary  provision  for  the  kingdom  during  his  own 
absence.     He  began  by  seizing  his  father's   treasures,  which 

amounted  to  a  fabulous  sum ' :  he  called  Ranulf  Qlanvill  to  a  9:J«n^2Li 
.  '  displaced. 

Strict  account,  and  imprisoned  him  until  he  had  paid  a  heavy 
ransom'  and  resigned  the  justiciarship  ;  he  disposed  in  marriage 

of  JnstiDian  ;  many  extracts  from  the  civil  and  canon  law  are  found  in 
tbe  ao-called  Leges  Hemid  Primi ;  and  before  the  end  of  the  reign  of 
Henry  n  the  procedure  of  the  Roman  civil  law  had  become  well  known  by 
the  English  canonists,  although  its  influence  was  not  allowed  much  to 
effect  the  common  law  of  the  kingdom.  See  the  case  of  the  monks  of 
Canterbury,  drawn  up  by  a  civilian,  in  Epistolae  Cantuarienses,  pp. 
520  sq. 

\  Bened.  ii.  74,  75. 

'  More  than  nine  hundred  thousand  pounds,  Bened.  ii.  77  ;  more  than 
one  hundred  thousand  marks,  Hovedeu,  iii.  8  :  the  former  estimate  seems 
moch  too  high  and  the  latter  too  low. 

•  R.  Devizes,  p.  7.  According  to  this  writer,  Glanvill  paid  a  ransom  of 
^15,000. 
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of  most  of  the  royal  wards,  and  in  a  magnificent  pn 
through  the  west  of  England  wiled  away  the  three 
which  intervened  between'  his  landing  and  the  coronatio 
The  latter  event  took  place  on  the  3rd  of  September,  in  sacU 
splendour  and  minute  formality  as  to  form  a  precedent  for  ai 
subsequent  ceremonies  of  the  sort.  But  although  every  detau 
of  the  ancient  rite  was  preserved  and  amplified, — the  crownini 
and  anointing,  the  solemn  oath  of  the  king  and  the  consequent 
homage  and  fealty  of  bishops  and  barons, — whilst  the  form  of 
election,  although  not  specially  mentioned  by  the  historians,  wa^ 
no  doubt  performed ;  no  charter  of  liberties  was  issued,  as  had 
been  done  at  the  last  three  coronations;  Richard  was  franklj 
accepted  by  the  people  as  well  as  by  the  barons  as  his  father'i 
heir ;  nor  was  there  during  the  whole  of  his  reign  any  attempt 
made  by  any  one  in  the  kingdom,  except  John,  to  overthrow, 
either  in  name  or  in  substance,  his  royal  authority.  After  the 
coronation  he  continued  his  royal  progress,  visiting  the  most 
famous  English  sanctuaries.  On  the  i6th  of  September  he 
brought  together  a  great  council  at  Pipewell  in  Northampton- 
shire ^  where  he  gave  away  the  vacant  bishoprics,  appointed  a 
new  ministry,  and  raised  a  large  sum .  of  money  by  the  sale  of 
charters  of  confirmation.  Shortly  after  he  changed  the  sherife 
in  almost  every  county^.  The  acquisition  of  treasure  seems  to 
have  been  the  chief  object  of  these  measures ;  for  although  the 
offices  were  transferred  to  difierent  holders,  the  same  pereona 
remain  in  authority.  Bichard  had  no  desire  to  disgrace  his 
father's  friends,  and  had  very  few  of  his  own  to  supply  their 
places.  He  stayed  two  months  longer  in  the  country,  and  after 
selling  to  the  Scots  their  freedom  from  the  obligation  which  his 
father  had  extorted,  left  for  Palestine  on  the  nth  of  December. 
Richard  was  not  at  this  period  of  his  life  an  accomplished 
politician.  He  had  two  distinct  objects  to  provide  for  before 
he  went — the  maintenance  of  the  administration  of  the  kingdom 
in  faithful  hands,  and  the  securing  of  his  brother  John  in  his 


*  Bened.  ii.  85. 

'  R.  Devizes,  p.  8  ;  Bened.  ii.  90. 
Dation  of  Glanvill  at  this  point. 


The  latter  historian  places  the  resig- 
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eluctant  allegiance.     The  means  be  took  for  thesis  ends  were 

aadequate.     John  was  indulged  with  a  considerable  gift  ^^^^'^^^ 

evenue  and  authority :  besides  the  great  Gloucester  inheritance  John. 

rhlch  he  received  with  his  wife,  he  was  put  in  possession  of  so 

lany  counties  and  royal  honours  as  seriously  to  impoverish  the 

rown*,  while  the  only  restraint  imposed    on    him   was  the 

etention  of  some  of  his  castles  in  the  hands  of  the  govern- 

lent,  and  an  oath  by  which  he  undertook  to  absent  himself  for 

liree  years  from  England.     From  this  oath  John  was  released 

efore  Richard  left  France ;  but  his  ambition  was  further  tanta- 

ised  by  the  recognition  of  Arthur  of  Brittany  as  heir  to  Bichard. 

"he  king  seems  to  have  trusted  mainly  to  his  mother's  influence 

>  keep  his  brother  out  of  mischief.     The  other  object  was  to  be 

rovided  for  by  the  choice  of  ministers.     A  chancellor  the  king  The  new 
-  _.  ministry. 

ad  already  found  in  William  Longchamp,  a  clerk  of  Norman 

xtraction,  who  had  been  in  the  service  of  his  brother  G^eoffrey, 

nd  whom  he  promoted  at  Pipewell  to  the  see  of  Ely.     The 

Qsticiarship  was  bestowed  on  William  Mandeville,  earl  of  Essex  William, 

-nd  count  of  Aumdle,  who  had  been  unswervingly  faithful  to 

ienry;  a  share  of  the  power,  probably  the  administration  of 

he  northern  counties,  being  reserved  for  Hugh  de  Puiset,  the 

^ged  bishop  of  Durham.   The  arrangement  however  was  broken 

ip  by  the  death  of  the  earl  soon  after  his  appointment,  and 

England    was    left   nominally   in    charge   of   Bishop    Hugh^JJ^St.^ 

dthough  the  chancellor  and  several  of  the  justices  were  asso- 

uated  with  him  as  colleagues.    The  bishop  of  Durham  had  paid 

tieavily  for  his  honours  \  he  had  bought  the  justiciarship  and 

the  earldom  of  Northumberland^ ;  the  chancellor  too  had  paid 

for  the  chancery  £3,000  ^  although  he  was  the  king's  most 

'  He  had  the  county  of  Mortain  in  Normandy,  the  honour  of  the  earldom 
tf  Oloucester,  the  castles  and  honours  of  Marlborough,  Lancaster,  Ludgers- 
hall,  the  Peak,  and  Bolsover ;  the  town  and  honour  of  Nottingham^  and 
the  honours  of  WaUingford  and  Tiokhill  without  the  castles  ;  the  counties 
of  Derby,  Devon,  Dorset,  Somerset,  and  Cornwall.  See  Hoveden,  iu.  pref. 
pxxy. 

*  Bened.  il  loi. 

'  He  gave  4/xx>  marks  for  the  county ;  and  for  the  justidarahip  a  large 
mm  wh^  is  described  in  Benedict  (ii.  91)  as  1,000  marks ;  but  Richard 
of  Devizes  fixes  the  whole  sum  wrung  from  him  at  £10,000 ;  p.  8. 

*  Begmald  the  Lombard  had  bidden  £4,000.     R.  Devizes,  p.  9. 
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trusted  friend.  Scarcely  however  had  Richard  left  Snglaod 
wheu  the  two  hishops  quarrelled  at  the  Exchequer.  Both  hadj 
recourse  to  the  king  in  Normandy,  and  in  March  a  new  appoint^ 
ment  was  made;  William  Longchamp  hecame  chief  justiciar, 
and  to  Bishop  Hugh  the  jurisdiction  of  the  north  was  again 
entrusted*.  But  on  the  return  of  the  latter  to  England  he  ww 
arrested  hy  his  colleague,  no  douht  under  the  king's  orders,  and 
kept  in  forced  retirement  as  long  as  the  power  6f  the  chancellof 
was  maintained  ^ 

149.  Longchamp  was  now  both  justiciar  and  chancellor :  io 
the  June  following  he  was  made  papal  legate  ',  and,  as  the  arch- 
bishop of  Canterbury  had  gone  on  crusade,  whilst  (Jeofirey  of 
York,  the  king's  half-brother,  was  unconsecrated  and  in  disgrace^ 
he  was  supreme  in  both  Church  and  State.  He  took  full  adTsn- 
tage  of  his  opportunities,  liyed  in  pomp  and  luxury,  obtained 
great  wardships  and  rich  marriages  for  his  relations,  sold  judicial 
sentences,  exacted  money  by  every  possible  title  from  eveiy 
possible  payer^  and  offended  both  the  baronage  and  his  own 
colleagues  in  the  government.  But  he  was  faithful  to  his 
master;  and  his  public  policy,  as  distinct  from  his  personal  be- 
haviour, was  intelligent  and  energetic.  His  rule  kept  the  king- 
dom in  peace  so  long  as  Eleanor,  whether  in  France  or  in 
England,  was  able  to  keep  John  in  order.  On  ber  departure 
to  Italy,  whither  she  had  to  convey  Bichard's  betrothed  wife, 
John  took  the  opportunity  of  overthrowing  his  brother's  minis- 
ter and  securing  to  himself  a  prospect  of  constitutional  suoceasioD 
to  the  defeat  of  the  pretensions  of  Arthur. 

In  the  spring  of  1191  Longchamp  was  attempting  to  get 
into  the  king's  hands  some  of  th^  castles^  whose  owners  or 
governors  he  suspected  of  treason :  one  of  these,  Gerard  Cam- 


^  Bened.  ii.  106. 

*  Bened.  ii.  109,  1 10  ;  R.  Dioeto,  c.  655.  The  king  gave  him  full  powers 
by  letter  dated  at  Bayonne,  June  6 :  '  Mandamoa  vobis  et  praecipimos 
quod  siout  de  nobis  conaulitis  et  aicut  tob  ipeos  et  omnia  vestra  diUgitaa, 
sitis  omnino  intendentes  dilecto  et  fideli  cancellario  nostro  Elyensi  epiioapo 
Buper  omnibus  quae  ad  nos  spectant,  et  pro  ipso  faoifttis  aicut  pro  nobuiiiei 
ipsis  £ftceretis,  de  omnibus  quae  vobis  ex  parte  nostra  dixerit.* 

*  R.  Diceto,  c  655. 

*  Gloucester  (R.  Devizes,  p.  13),  Wigmore  (ibid.  p.  30). 
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rille,  the  sheriff  of  Lincolnshire,  was  a  friend  of  John,  who  took 

ap  arms  in  his  iavour.     Twice  during  the  snmmer  war  seemed  Civil  war 
,       ,  ,  imminent. 

imminent :  but  as  Eichard  had  already  been-  informed  of  the 

mpopularitj  of  his  representative,  and  as  the  barons  and  prelates 
lared  little  for  either  John  or  Longchamp,  the  actual  use  of 
brce  was  avoided,  and  means  were  taken,  by  arbitration,  of  pre- 
Jerving  the  balance  of  power  between  the  two*.  Before  the 
Jecond  occasion  however  presented  itself,  the  king's  envoy,  Walter 
)f  Coutances,  archbishop  of  Rouen,  had  arrived  from  Messina 
with  mysterious  instructions,  to  act  on  the  king's  part  as  cir- 
cumstances should  dictate.     He  took  a  share  in  the  second  truce  Twice  at 

...  1-11         -rrr.  .      -r  i  ■.      i  .  i       i        •»  "WinchesteT, 

^liicn  was  concluded  at  Wmchester  in  Jtuy,  and  which  placed  July  1191. 

&e  principal  royal  castles  in  the  hands  of  safe  men,  bishops  and 
barons,  who  were  all  inclined  to  support  Richard's  authority, 
although  they  differed  as  to  the  policy  of  securing  John's  suc- 
cession.'   In   September  however  a  new  diflficulty  arose  :  the 
archbishop  of  York  returned  from  Tours,  where  he  had  been 
consecrated,  alleging  that  he  as  well  as  John  had  been  released 
from  his  oath  to  stay  away  from  England.     Immediately  on  Arrest  of 
landing  he  was  arrested  by  Longchamp's  order,  and  treated  with  Geofifrey. 
unnecessary  ignominy.     He  at  once  appealed  to  John,  who  on 
this  occasion  found  the  sympathy  of  the  barons  and  bishops  on 
his  side.   The  chancellor,  speedily  discovering  his  error,  disavowed 
the  action  of  his  servants  and  released  Geoflfrey,  but  he  had 
given  his  enemies  their  opportunity.     A  council  of  the  barons^  S^ba*  ^^ 
was  called  at  London,  and  John  laid  the  case  before  them :  a      v 
conference  was  proposed  near  Windsor,  but  the  chancellor  failed 
to    present    himself.      Excommunicated    by  the  bishops  and 
deserted  by  his  colleagues,  he  hastened  to  London  and  shut  him- 
self up  in  the  Tower.     John,  who  was  now  triumphant,  brought  Longchamp 
together  a  great  council  at  S.  Paul's',  and  there,  before  the  Oct. s. 
barons,  bishops,  and  citizens  of  London,  accused  Longchamp. 

'  On  the  sequence  of  theee  events  see  Hoveden,  iii.  pref.  pp.  Iviii.  sq. 
The  first  tnioe  was  arranged  April  35,  1 191,  at  Winchester,  before  the 
trchbiahop  of  Rouen  arrived  ;  the  second,  in  which  he  took  part,  on  the 
18th  of  July. 

*  B^ed.  ii  aia. 

'  *  Fere  omnes  episoopi  et  oomites  et  barones  Angliae,  et  aires  Lundoniae 
cum  illig.'    Bened.  ii.  413. 
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The  Arch-     Then  the  archbishop  of  Bx)uen  produced  a  commission  sigDed 

bishop  of  ...  .      . 

Rouen         by  Bichard  at  Messina  in  the  preceding  Februaiy,  appomtiDg 

jufltidarahip.  him  supreme  justiciar,  with  William  Marshall,  GeoflBrey  Fiti- 
Peter,  Hugh  Bardulf,  and  William  Briwere  as  coadjutors  *.  The 
nomination  was  welcomed  with  delight;  the  archbishop  had 
been  vice-chancellor  to  Henry  II,  and  was  known  to  be  an 
honest  man  of  business,  with  no  ambition  to  be  a  staiesnum. 
John  was  hailed  as  summ%M  rector  totius  regni,  but  he  saw  him- 
self deprived  of  the  fiiiit  of  his  victory  over  the  chancellor,  and 

Flight  of  acquiesced  for  a  time  with  a  good  grace.  Longchamp,  afla*  a 
*  protest  somewhat  more  dignified  than  was  to  be  expected,  sur- 
rendered his  castles,  and  was  allowed  to  escape  to  the  Continent, 
where  he  excommunicated  his  enemies  and  intrigued  for  his 
return.  He  contrived  to  purchase  the  consent  of  John  and 
Eleanor,  but  was  repelled  by  the  firm  attitude  of  the  baronage', 
^ho  were  alike  disinclined  to  submit  to  his  dictation  and  to 

B«turnor     afford  John  a  new  opportunity.     Eleanor  soon  after  returned 

Feb.  119a.  to  England,  and^  although  constantly  harassed  by  the  underhand 
conduct  of  Philip  and  by  the  treachery  of  John,  she  contanved  to 
maintain  the  peace  of  the  kingdom  until  the  news  of  Bichard's 
capture  reached  her  in  February  1193. 

Constitu-  The  deposition  of  Longchamp,  although  it  scarcely  merits  the 

tionalim.  .._.*^     ,.  .         ^    ..  ^  .  *  .       "^^     .,   , 

portance  of  constitutional  importance  which  is  sometimes  given  to  it,  has  a 
^  certain  significance.  It  shows  the  hold  which  legal  system  had 
on  the  barons ;  irregular  as  was  the  proceeding  of  John,  and 
inexplicable  as  was  the  policy  of  the  archbishop  of  Bouen,  the 
assembly  at  S.  Paul's  acted  as  a  council  of  the  kingdom,  heard 
the  charges  brought  against  the  minister,  and  defined  the  t^rms 
of  his  submission ;  debated  on  and  determined  in  &vour  of  the 
archbishop's  nomination.  Their  action  was  in  substance  uncon- 
stitutional ;  there  was  as  yet  neither  law  nor  custom  that  g»ve 
them  a  voice  in  the  appointment  or  deposition  of  the  josticiar, 
nor  could  they  even  assemble  constitutionally  without  a  sum- 
mons, which  the  existing  justiciar  would  never  have  inoed. 

^  Bened.  ii.  213;  Hoveden,  iii.  pref.  p.  Ld.  p.  96 ;  R.  Dioeto,  c.  659 ; 
Gir.  Camb.  V.  Galfr.  Aug.  Sac.  ii.  396. 
*  Bened.  ii.  239,  257  ;  R.  De^^ze8,  p.  57. 
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Yet  they  acted  on  that  critical  principle  which  more  than  once 
in  our  later  history  has  been  called  into  play,  where  con- 
stitutional safeguards  have  proved  insufficient  to  secure  the 
national  welfare ;  and  the  result  justified  their  boldness :  they 
acted  as  if  in  substance,  though  not  in  strict  form,  they  repre- 
sented the  natioii  itself. 

150.  The    government  of  Walter   of  Coutances   subsisted,  JJ^^f" 

although  with  some  difficulty,  durinjr  the  rebellion  of  John  in  Rouen  justi- 
®  ,  •''  ®  ,  ,  oar,  1191-93. 

1 193  and  the  rigorous  measures  taken  for  the  raising  the  king^s 

ransom, — being  sustained  by  the  presence  of  Eleanor,  the  adhe- 
sion of  the  barons,  and  the  general  good -will  of  the  nation. 
The  ransom,  as  one  of  the  three  ordinary  feudal  aids,  scarcely  Bansom  of 
required  from  the  national  coimcil  more  than  a  formal  recog-    ®    ^' 
nition  of  liability ;  but  the  amount  was  too  great  to  be  raised 
by  a  mere  scutage  on  knights'  fees.      The  sum  required  was 
£100,000;   double  the  whole  revenue  of  the  crown*.     The 
national  assent  was  taken  for  granted ;  and  the  justiciars  pro- 
pounded a  somewhat  complicated  scheme  :  an  aid  was  taken  on  Means  taken 
the  principle  of  scutage,  twenty  shillings  on  the  knight's  fee ;  it  was  the  money. 
supplemented  by  a  tallage,  hidage,  and  caruc^e,  which  brought 
under  contribution  the  rest  of  the  land  of  the  country  :  the  wool 
of  the  Gilbertines  and  Cistercians  was  also  demanded,  and  the 
treasures  of  the  churches,  their  plate  and  jewels  :  but  the  heaviest 
impost  was  the  exaction  of  one-fourth  of  revenue  or  goods  from 
every  person  in  the  realm,  a  most  important  and  dangerous 
precedent,  although  justified  on  this  occasion  by  the  greatness  of 
the  necessity.     The  result  proved  inadequate,  although  sufficient 

^  A  meeting  was  held  at  Oxford  on  the  18th  of  February,  11 93; 
messengers  were  sent  in  April  from  the  king  to  all  archbishops,  bishops, 
abbots,  earls,  barons,  clerks,  and  freeholders,  asking  for  an  aid,  but  not 
specifying  the  amount  required.  The  same  month  Uie  king  wrote  to  his 
mother  and  the  justices,  saying  that  the  sum  required  was  70,000  marks ; 
thereupon  the  queen  and  justices,  by  a  public  edict,  ordered  t^e  payment 
of  a  fourth  of  moveables,  a  scutage  of  2ot.  on  the  knight's  fee,  and  the  seiztire 
of  the  wool  of  the  Cistercians  and  the  treasures  of  the  churches.  The 
sum  ultimately  fixed  was  150,000  marks.  Hoveden,  iii.  108-217.  See 
Hoveden,  iv.  pref.  pp.  Ixxxii-lxxxv ;  W.  Newb.  iv.  c.  38.  Ralph  de  Diceto 
says  that  the  arrangement  for  raising  the  money  *  statutum  est  oommuni 
sssensu,'  c.  670 ;  but  this  does  not  necessarily  imply  any  deliberation  in 
the  national  council,  nor  is  there  any  distinct  proof  that  such  an  assembly 
was  held.    But  the  chronicles  are  not  very  full  on  the  subject. 
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money  was  raised  to  secure  the  release  of  the  king.     But  hefare 

this  was  done  the  archbishop  of  Bouen  resigned  the  justiciar-  | 

ship,  being  succeeded  by  Hubert  Walter,  archbishop  of  Omt^-  ! 

bury,  at  Christmas  1193^ 

Previous  Hubert  Walter  was  an  old  servant  of  the  court,  ihe  nephew 

career  of 

Hubert.        and  pupil  of  Ranulf  GlanviU,  and  a  constant  attendant  on 

Henry  11.     Richard  had  at  the  beginning  of  his  reign  given 
him  the  bishopric  of  Salisbury,  and  had  taken  him  with  him  to  1 
Palestine,  where  he  exhibited  the  due  admixture  of  religious  I 
zeal,  charity,  and  prowess  that  befitted  the  prelate  on  pilgrimage.  ; 
He  had  acted   as  chaplain,  as   captain,  as  treasurer,  and  as  ! 
ambassador.    On  the  failure  of  the  crusade  Hubert  had  led  back 
the  English  army,  had  visited  his  master  in  captivity,  had  been 
sent  home  by  him  to  raise  the  ransom,  and  to  be  made  arch- 
bbhop.     He  had  proved  his  right  to  Eichard's  confidence  by 
the  energy  he  had  shown  in  the  cause  ;  and  Ms  appointment  as 
His  ^ctory  justiciar  was  almost  immediately  followed  by  a  complete  victory 
Feb.  1 19-4.     over  John,  whose  rebellion  on  the  news  of  Richard's  release  be 
quelled  by  the  prompt  use  of  spiritual  as  well  as  temporal  arms : 
in  one  week  he  obtained  from  the  clergy  a  sentence  of  excom- 
munication and  firom  the  assembled  barons  a  declaration  of  out- ; 
lawry  against  him,  and  he  was  engaged  in  the  reduction  of  the  ! 
castles  when  Richard  landed. 

Richard's  second  visit  bore  a  strong  resemblance  to  his  first 
It  was  occupied  mainly  with  attempts  to  raise  still  more  mooej; 
an  object  easily  made  consistent  with  a  show  of  judicial  sevmty 
and  a  politic  caution  against  the  treachery  of  John.  A^er 
the  surrender  of  the  last  of  John's  castles,  a  great  court  and 
council  was  held  at  Nottingham,  attended  by  the  qaeen^motbor, 
both  the  archbishops,  and  several  bishops  and  earls*.  The  : 
business  lasted  four  days,  from  the  30th  of  March  to  the  and 
of  April.  On  the  first  day  Richard  removed  the  shenffii  <rf 
Lincolnshire  and  Yorkshire,  and  put  up  the  offices  for  sale. 
Yorkshire  fell  to  Archbishop  Geoffirey,  whose  bid  of  an  imme- 
diate payment  of  3,000  marks  and  100  marks  of  increment  | 

*  R.  Diceto,  c.  671. 

*  Hoveden,  iii.  240  sq.;  Select  Charters,  pp.  245  sq. 
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was  accepted  in  preference  to  the  lower  offer  of  the  chancellor,  Sale  of 

who  proposed  1,500  marks  for  Yorkshire,  Lincolnshire,  and 

Northamptonshire,  with   an   annual   increment  of  100  marks 

from  each.     On  the  second  day  the  king  demanded  from  his  John  and 

court  a  sentence  of  outlawry  against  his  hrother  John,  and  sentenced. 

Hugh  of  Nunant  hishop  of  Coventry,  who  had  heen  his  chief 

adviser.     The  court  determined  that  they  should  be  summoned ; 

and  in  case  of  their  non-appearance  within  forty  days,  John  was 

to  be  banished,  aud  Hugh  to  be  tried  as  a  bishop  by  the  bishops, 

and  as  a  sheriff  by  the  lay  judges.     The  third  day,  the  ist  of  Financial 

April,  was  devoted  to  finance  :   Eichard  asked  for  a  carucage, — 

two  shillings  on  each  carucate  of  land, — a  third  part  of  the  service 

of  the  knights,  and  the  wool  of  the  Cistercians.     For  the  latter 

item  he  accepted  a  pecuniary  fine.     On  the  last  day  of  the  Aocuaation 

council   he   devoted  himself  to  hearing  the  complaints  made  bishop 

against  his  brother  Geoffrey  the  archbishop  of  York,  and  to  the  Gerard 

trial  of  Gkrard  CamviUe.     The  archbishop  refused  to  answer, 

and  Qerard,  after  summarily  denying  the  charges  laid  against 

him,  gave  security  for  a  trial  by  battle.     The  king  before  the 

assembly  broke  up  announced  his  intention  of  being  crowned  at 

Winchester  on  the  Sunday  after  Easter.     The  political  meaning 

of  the  several  measures  taken  on  this  occasion  is  probably  this  : 

Richard  recognised  distinctly  the  fidelity  of  the  chancellor,  and 

thought  it  necessary  to  displace  all  the  officers  who  had  shown 

any  sympathy  with  John.    But  he  was  not  prepared  to  continue 

to  Longchamp  the  confidence  which  he  by  his  imprudence  had 

so  dangerously  abused.      The  sheriffs,  as  we  learn  fix)m  the  Removal  of 
T>i,   1  .«  ^^®  sheriflB. 

Holls  ^,  were  nearly  all  displaced ;  and  in  particular  William 

Briwere,  Hugh  Bardul^  Geoffrey  Fitz-Peter,  William  Marshall, 

Gilbert  Pipard,  and  others  who  had  taken  a  prominent  part  in 

the  removal  of  Longchamp,  were  transferred  to  other  counties, 

as  if  the  king,  although  he  could  not  dispense  with  their  services, 

wished  to  show  his  disapproval  of  their  conduct  in  the  matter. 

Richard  however  was  never  vindictive,  and  would  condone  any 

injury  for  a  substantial  fine. 

*  Thirtieth  Report  of  the  Deputy-Keeper  of  the  Becords. 
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lUchard's 
second 
coronation, 
Apr.  17,1194 


Negotiations 
with  the 
King  of 
Scots. 


Richard 
leaves  Eng- 
land, and  IS 
reconciled 
with  John. 


His  second  coronation  was  understood  to  have  an  important 
significance.  He  had  by  his  ci^tivily  in  Germany,  if  not,  as 
was  alleged,  by  a  formal  surrender  of  the  kingdom  of  England 
to  the  emperor  to  receive  it  again  as  a  fief,  impaired  or  com- 
promised  his  dignity  as  a  crowned  king  ^.  The  Winchester 
coronation  was  not  intended  to  be  a  reconsecration,  but  a 
solemn  assertion  that  the  royal  dignity  had  imdergone  no 
diminution.  The  ceremony  of  anointing  was  not  repeated,  nor 
was  the  imposition  of  the  crown  a  part  of  the  public  rite. 
Bichard  went  in  procession  from  his  chamber  to  the  cathedral, 
and  there  receiyed  the  archbishop's  blessing  ^  The  occasioin 
resembles  the  crown-wearing  festivals  of  the  Norman  kings,  and 
was  a  revival  of  the  custom  which  had  not  been  observed  since 
Henry  II  wore  his  crown  at  Worcester  in  1158.  The  few 
remaining  days  of  the  king^s  stay  in  England  were  occupied 
in  arranging  the  quarrel  of  the  chancellor  with  Archbishop 
Geofirey,  and  in  negotiation  with  the  king  of  Scots.  Hugh  de 
Puiset  surrendered  the  county  of  Northumberland,  and  William 
the  Lion  offered  the  king  ig,ooo  marks  for  the  succession. 
Richard  would  have  accepted  the  bid,  but  would  not  surrender 
the  castles,  and  this  disgraceful  negotiation  fell  to  the  ground  *. 
On  the  12  th  of  May  the  king  sailed  for  Normandy,  where  he 
was  almost  immediately  reconciled  with  John,  and  soon  afler 
restored  to  him  the  county  of  Mortain,  the  earldom  of  Gloucester, 
and  the  honour  of  Eye,  giving  him  a  pension  of  eight  thousand 
pounds  Angevin  in  lieu  of  his  other  estates  aud  dignities  *.  No 
more  is  heard  from  this  time  of  Arthur's  rights  as  heir  to  the 
crown ;  the  immediate  danger  of  Richard's  death  was  over,  and 
it  was  by  no  means  unlikely  that  he  might  have  children.  For 
the  remainder  of  the  reign,  those  persons  whose  rivalry  con- 
stitutes the  interest  of  the  early  years  fall  into  insignificance; 
Bichard  himself  and  his  chancellor  leave  the  kingdom  to  return 
no  more;  Hugh  de  Puiset  dies  shortly  after;  the  archbishop 


See  the  next  chapter  of  this  work,  p.  561. 

See  R.  Coggeshale,  p.  138;  Grervasd,  1586,  1587.     Hoveden,  iii.  247. 

Ibid.  249.  *  Ibid.  a86. 
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of  Rouen  returns  to  his  province ;  John  intrigues  in  secret ;  and  Temporary 
Archbishop  Geoffrey,  whose  calamities  fill   the  annals  of  the 
time,  scarcely  comes  as  yet  within  the  ken  of  constitutional 
history. 

The  kingdom  was  practically  for  the  remainder  of  the  reign  Administra- 
under  the  rule  of  Hubert  Walter,  who  became  papal  legate  in  Hubert 
1 195,  and  acted  as  justiciar  until  11 98.     The  period,  as  might 
be  expected  from  the  character  and  training  of  the  minister, 
was  devoted  mainly  to  the  expansion  and  modification  of  the 
plans  by  which  Henry  II  had  extended  at  once  the  profits  and 
the  operations  of  justice.     The  constant  appeals  of  Eichard  for 
money  gave  the  archbishop  constant  opportunities  of  developing 
the  machinery  by  which  money  could  be  procured,  with  as  little 
oppression  and  as  much  benefit  to  the  State  as  were  compatible 
with  the  incessant  demand^.     Immediately  after  the  king's  de-  JJ^.^iS**' 
parture  a  visitation  by  the  justices  was  held  in  September  1 194,  ; 
under  a  commission  of  the  most  extensive  character.     By  the  ^jj^  ^ 
articles  of  this  *  iter  ' '  the  constitution  of  the  grand  jury  of  the   . 
county  is  defined ;  four  knights-  are  to  be  chosen  in  the  county  \ 
court,  these  are  to  select  on  oath  two  knights  from  each  hundred,  I 
and  these  two,  also  on  oath,  are  to  add  by  co-optation  ten  more  | 
for  the  jury  of  the  hundred ;  along  list  of  pleas  of  the  Crown  and  , 
other  agenda  of  the  judges  is  furnished,  which  is  comprehensive  | 
enough  to  cover  all  occasions  of  quarrel  and  complaint  since  the  I 
beginning  of  the  reign.     The  sherifis  are  forbidden  to  act  as  '. 
justices  in  their  own  shires ;  the  election  of  officers  to  keep  the  ^^ 
pleas  of  the  Crown,  which  is  ordered  by  another  article,  is  the   , 
origin  of  the  office  of  coroner,  another  limitation  of  the  im-    ^ 
portance  of  the  sherifis.     The  justices  are  empowered  to  hear    ; 
recognitions  by  great  assize,  where  lands  are  concerned  up  to 
the  amount  of  five  pounds  of  annual  value  :  the  Jews  and  their 

'  Ralph  of  Coggeshale  says  of  him  :  *  Crudelia  edicta  in  quantum  potuit 
repressit  et  delenivit,  afflictorum  miseratus  calamitatem  et  exactoriam 
detestans  servitutem ;'  p.  163. 

•  Hoveden,  iiL  262-267  J  Select  Charters,  pp.  250-255  ;  Gervase,  c.  1588, 
1590.  Gervase  gives  an  aocount  of  the  session  of  IhesQ  jtutitiarii  errantes 
at  Canterbnry:  they  were  Oger  Fitz-Oger,  Geoffrey  of  Sundridge,  and 
Hugh  of  Dadington ;  Henry  of  Comhell  was  the  sheriffl  They  tri^  pleas 
QQ&r  the  Assize  of  Clarendon. 
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persecutors,  the  dead  crusaders,  the  friends,  debts  and  malyer^- 

Feudal  and   tions  of  John  are  to  be  bromrht  into  account.     Inquiry  is  to 

other  »-       ^ 

articles  of  be  made  into  the  king^s  feudal  claims,  wards,  escheats,  ferms, 
and  churches  :  and  the  financial  work  of  the  judges  is  to  be 
completed  by  the  exaction  of  a  tallage  from  all  cities,  boroughs, 
and  demesnes  of  the  kiog.  It  was  further  intended  that  a 
general  inquest  into  the  conduct  and  receipts  of  the  8beri£&^ 
such  as  had  taken  place  in  1170,  should  form  part  of  the  busi- 
ness, but  the  archbishop,  thinking  the  work  of  the  judges  suffi- 
cient already,  cancelled  for  the  time  that  article  of  the  commis- 

imnortanoe  sion.  This  visitation,  which  comprehends  almost  all  the  points 
of  administrative  importance  which  mark  the  preceding  reign, 
constitutes  a  stage  in  the  development  of  the  principles  of 
election  and  representation.  The  choice  of  the  coroner,  and 
the  form  prescribed  for  the  election  of  the  grand  jury,  whether 
this  act  originated  them  or  merely  marked  their  growth,  are 
phaenomena  of  no  small  significance. 

Oppressive        Whilst  this  measure  was  in  contemplation  Eichard  was  busily 

Richard.  employed  in  his  French  provinces  in  forcing  his  baili£&  and 
other  officers  to  account  for  their  receipts  and  to  redeem  thar 

His  new  offices.  Amongst  other  oppressive  acts  he  took  the  seal  from 
his  unscrupulous  but  Mthfril  chancellor,  and,  having  ordered 
a  new  one  to  be  made,  proclaimed  the  nullity  of  all  charters 

Licences  for  which  had  been  sealed  with  the  old  one\      He  also   issued 

touma«  ,  ,  , 

ments.  licences  for  the  holding  of  toumamenis,  which  were  expected 
to  bring  in  a  considerable  revenue.  One  act  of  justice  wu 
however  done;   the  chalices  of  the  churches  which  had  sur- 

^  Hoyeden,  ill.  267;  R.  Coggeshale,  p.  i6a.  Richard's  first  seal  was 
lost  when  the  vice-chancellor  was  drowned  between  Rhodes  and  CypnB 
in'  1 190 ;  but  it  was  recovered  with  his  dead  body.  The  seal  that  was  now 
broken  must  have  been  the  one  which  the  chanoellor  had  used  during  the 
king's  absence.  Richard  however,  when  he  was  at  Meesina,  had  allowed 
his  seal  to  be  set  to  various  grants  for  which  he  took  money,  but  which  he 
never  intended  to  confirm.  Therefore  probably  he  found  it  convenient 
now  to  have  a  new  seal  in  lieu  of  both  the  former  ones,  although  he  threw 
the  blame  of  the  transactions  annulled  upon  the  chanoellor.  Ilie  im- 
portance of  the  seal  is  already  very  great.  Archbishop  Geoffi^y  was 
credibly  accused  of  sealing  writs  with  the  seal  of  Henry -11  after  the 
king's  death. 
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rendered  their  plate  for  the  royal  ransom  were  replaced  by  the 
king^s  special  command  \ 

The  following  year  was  one  of  peace  and  consequent  activity.  Proceedings 
The  tallage  of  11 94  was  followed  by  a  scutage  in  1196,  levied  jear  1195. 
on  those  tenants-in-chief  who  had  not  accompanied  the  king  to 
Normandy.    This  is  the  second  scr^Jage  of  the  reign ;  the  first  was 
taken  in  the  king's  first  year  on  the  pretence  of  an  expedition 
to  Wales  \     The  justiciar,  immediately  on  the  reception  of  his  Hubert  at 
legatine  commission,  in  June,  proceeded  to  York,  where  he  held  lusticiar  and 
a  great  court  of  the  most  ample  description  for  four  days.     On  June  ia.15. 
the  first  he  directed  his  servants  to  hear  pleas  of  the  Crown  and 
assizes,  whilst  he  himself  and  his  officials  held  a  spiritual  court 
and  heard  pleas  of  Christianity ;   on  the  second  he  acted  as 
legate  and  visited  S.  Mary's  abbey ;  on  the  Ibird  and  fourth  he 
held  a  provincial  council,  which  passed  fifteen  important  eccle- 
siastical canons  ^     One  document  of  interest  was  issued  the  The  oath  of 
same  year ;  a  proclamation  of  an  oath  of  the  peace,  which  was    ^  '^^"^ 
to  be  taken  by  all  persons  above  the  age  of  fifteen.    They  swore, 
according  to  the  old  law  of  Canute,  not  to  be  thieves  or  robbers, 
or  receivers  of  such,  and  to  fulfil  their  duty  of  pursuing  the  thief 
when  the  hue  and  cry  is  raised  *.     The  enforcement  of  the  edict 
^as  committed  to  knights  assigned  for  the  purpose;  this  is 
probably  the  origin  of  the  office  of  conservator  of  the  peace,  out 
of  which,  in  the  reign  of  Edward  m,  the  existing  functions  of 
the  justices  of  the  peace  were  developed ;  and  the  record  thus 
forms  an   interesting  link   of  connexion  between  the  Anglo- 
Saxon  jurisprudence  and  modem  usaga 

The  steady  judicial  and  financial  pressure  had  its  usual  efiect.  Effect  of 
The  archbishop  was  unable  to  satisfy  the  king,  and  he  offended  exactious. 
the  people.     He  had  constant  difficulties  with  his  subordinates, 
and  the  Church,  which  should  have  been  his  especial  care,  was 

*  Hoveden,  iii.  390. 

'  Madoz,  Hist.  Exoh.  p.  444.  The  tax  raised  on  the  knight's  fee  for 
tbe  kmg's  ransom  was  called  an  aid,  and  not  a  scutage :  a  proof  that  the 
Utter  term  was  now  restricted  to  the  payment  made  in  commutation  of 
service. 

'  Hoveden,  iii.  393-398  ;  Gervase,  1589  ;  W.  Newb.  v.  c.  13. 

^  See  the  Laws  of  Canute,  ii.  11 ;  Hoveden,  iii.  399;  Select  Charters, 
PP<  355,  356,  and  p.  306,  above. 
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disturbed  by  quarrels  which  he  had  not  time  to  attend  to. 
Early  in  1196,  Richard,  impatient  at  the  delay  of  the  inqniiT 
which  he  had  directed  in  1 194  to  be  made  into  the  receipts  of 
the  royal  offieers,  sent  over  two  of  his  confidential  servants, 
Philip  of  Poictiers  the  bishop-elect  of  Durham,  and  the  abbot  of 
Caen,  to  conduct  the  investigation  *.  The  purpose  was  defeated 
by  the  death  of  the  abbot,  but  the  archbishop  seems  to  have 
regarded  the  mission  as  a  sign  of  the  king's  distrust.  He  offered 
to  resign  the  justiciarship ;  and  with  some  difficulty  prevailed  on 
the  king  to  accept  the  offer :  but  before  the  resignation  was 
completed  he  sa^^  reason  to  withdraw  it,  and,  having  represented 
to  the  king  the  enormous  sums  which  had  been  raised  during 
his  administration,  continued  two  years  longer  in  office^  Almost 
at  the  same  moment  the  discontent  felt  by  the  poorer  citizens 
of  London  at  the  way  in  which  the  taxes  were  collected  broke 
Riot  of  into  open  revolt.  William  Fitz-Osbert,  who  was  an  old  cru- 
PitzOsbert.  sader  and  apparently  a  hot-headed  politician,  took  the  lead  10 
the  rising.  The  poorer  citizens  complained  that  the  whole 
burden  fell  upon  them  :  the  tallages  were  collected  by  poll,  'per 
capita ;'  William  insisted  that  they  should  be  assessed  in  pro- 
portion to  the  property  of  the  payers.  Unfortunately  for  the 
citizens,  their  leader  by  his  violence  brought  down  upon  him 
the  vengeance  of  the  archbishop,  and  having  fallen  a  victim  in 
the  strife,  was  regarded  by  the  one  party  as  a  felon  and  by  the 
other  as  a  martyr  ^.  We  do  not  learn  that  the  Londoners  re- 
ceived any  benefit  from  the  outbreak.  The  monks  oi  Canter- 
bury however,  who  hated  the  archbishop,  took  advantage  of  the 
fact  that  the  blood  of  the  rioter  had  been  shed  at  the  command 
of  the  justiciar  in  their  peculiar  church  of  S.  Mary  le  Bow,  and 

*  Hoveden,  iv.  5;  W.  Newb.  v.  c.  19. 

'  Hoveden,  iv.  la,  13. 

5  Hoveden,  iv.  5  ;  R.  Diceto,  c.  691 ;  W.  Newb.  v.  c.  20 ;  Gervwe,  c 
1 591.  Hoveden,  unless  he  is  speaking  ironically,  applnuds  the  conduct  of 
\  William  Fitz-Osbert :   Kalph  de  Diceto,  the  dean  of  S.  Paul's,  who  was 

an  eye-witness,  speaks  of  him  as  a  mere  demagogue.  William  of  Ne«^ 
burgh  gives  a  long  account  of  the  events,  and  treats  him  jndidallj.  He 
was  a  disreputable  man  who,  having  failed  to  obtain  the  king's  oon«ent  to 
I  a  piece  of  private  spite,  made  political  capital  out  of  a  real  grievmoe  « 

the  people.  The  whole  story  is  worked  out  by  Palgrave  in  the  prefeoe 
to  the  Botuli  Curiae  Regis. 
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added  a  fresh  accusation  to  the  list  of  charges  on  which  Inno-  ^*»§® 

cent  in  ultimately  ordered  Huhert  to  resign  his  secular  office. 

A  third  scutage  was  levied  in  this  year.     In  1197  the  justiciar  Assize  of 

ifisued  an  assize  intended  to  secure  the  uniformity  of  weights    ®"'*^^®**i 

and  measures  in  all  parts  of  the  kingdom.     This  proposition 

was  unable  to  make  way  against  the  usages  of  the  nation :  the 

amount  of  traffic  was  not  yet  so  great  or  so  generally  diffiised 

as  to^  make  it  indispensable,  and  the  severity  of  some  of  the 

penalties  induced  the  judges  to  set  it  aside  early  in  the  reign  of 

John.     But  it  had  considerable  importance  in  itself,  and  formed 

the  basis  of  one  of  the  articles  of  the  Great  Charter  ^ 

The  history  of  the  next  year,  11 98,  furnishes  two  events  of  in  1198  the 
great  importance.     In  a  council  of  the  barons  held  at  Oxford,  deiSmd  for  . 
the  archbishop  laid  before  them  a  demand  made  by  the  king^^^f 
that  they  should   provide  him  a  force  for  his  war  in  .Nor- 
mandy; three  hundred  knights  were  to  be  furnished,  each  to 
receive  three  English  shillings  every  day  and  to  serve  for  a  year. 
There  can  be  no  doubt  that  the  demand  was  unprecedented, 
whether  we  consider  the  greatness  of  the  amount,  £16,425,  or 
the  definiteness  of  the  proposition.     But  neither  point  caused 
the  actual  objection.  The  bishop,  of  Lincoln,  S.  Hugh  of  Avalon,  opgwition  of 
the  Carthusian  friend  of  Henry  II,  declared  that  he  would  not  linc«to. 
assent  to  the  grant.     In  vain  the  archbishop,  and  the  treasurer 
the  bishop  of  London,  pleaded  the  royal  necessities,  the  inde- 
pendent prelate  declared  that  the   lands  of  his  church  were 
bound  to   render  military  service  within  England  and  there 
only;  he  had,  he  said,  fought  the   battle  of  his  church  for 
thirteen  years;  this  impost  he  would  not  pay;  rather  than  do 
so,  he  would  go  back  to  his  home  in  Burgundy.     To  the  arch-  g'S^fJ^^ 
bishop's  further  discomfiture,  the  example  of  S.  Hugh  was  fol- 
lowed by  Bishop  Herbert  of  Salisbury,  who  had  had  the  regular 
ministerial  training  and  was  closely  connected  with  the  ruling 
officers  of  the  Exchequer.     The  opposition  was  so  far  successful  Eesignatiou 
that  the  archbishop  withdrew  the  proposal,  and  shortly  after  justiciar, 
resigned*.     This  event  is  a  landmark  of  constitutional  history: 

*  Hoyeden,  iv.  33,  34,  173. 

"  Hoveden,  iv.  40 ;  Vita  S.  Hugonis,  p.  348  ;  Select  Chartert,  pp.  347,  248. 
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The  scheme 
for  colleot- 
ingthe 
carucage 
of  1198. 


for  the  second  time,  a  constitutional  opposition  to  a  royal 
demand  for  money  is  made,  and  made  successfully.  It  would 
perhaps  be  too  great  an  anticipation  of  modem  usages  to  sup- 
pose that  the  resignation  of  the  minister  was  caused  by  his 
defeat 

The  other  remarkable  matter  of  the  year  is  the  imposition  of 
a  carucage — a  tax  of  five  shillings  on  each  carucate  or  hundred 
acres  of  land.  This  was  the  Danegeld  revived  in  a  new  and 
much  more  stringent  form ;  and,  in  order  to  carry  out  the  plan, 
a  new  survey  on  the  principle  of  Domesday  was  requisite.  Even 
from  this  the  justiciar  did  not  shrink.  A  knight  and  a  clerk  were 
sent  out  into  each  county,  to  report  on  the  31st  of  May  on  the 
extent,  liability,  and  tenure  of  the  land  to  be  taxed :  these  officers 
were,  in  conjunction  with  the  sheriff  in  each  county,  to  call  before 
them  the  members  of  the  county  court,  the  stewards  of  barons,  lords 
and  bailiffs,  the  reeve  and  four  men  of  each  township,  whether 
firee  or  villein,  and  two  knights  for  every  hundred  :  an  oath  was 
to  be  taken  from  all  parties,  that  they  would  speak  the  truth,  and 
declare  how  many  carucates,  or  what  wainage  for  ploughs,  there 
were  in  each  township.  Even  the  words  of  the  Domesday  com- 
mission were  repeated.  The  account  was  registered  in  four  rolls ; 
three  kept  by  the  knight,  the  clerk,  and  the  sheriff  and  one  divided 
among  the  stewards  of  the  barons  whose  interests  it  concerned. 
The  money  was  collected  by  two  knights  and  the  bailiff  of  each 
hundred,  who  accounted  for  it  to  the  sheriff;  and  the  sheriff 
accounted  for  it  at  the  Exchequer^.  The  inquiry,  whidi  so 
forcibly  recalls  that  of  1086,  has  a  significance  which  does  not 
belong  to  the  great  precedent,  unless  we  r^ard  the  machinery 
of  the  oath  taken  by  the  representatives  of  the  townships  and 
hundreds  in  the  two  commissions  in  contrary  lights.  It  may  be 
questioned  whether  the  jurors  of  1086  or  those  of  1 1 98  had  greater 
freedom  and  responsibility :  but  we  look  on  the  former  as  part 
of  an  institution  then  for  the  first  time  adapted  to  the  adminis- 
tration of  the  English  government ;  whilst  the  latter  appear  as 
part  of  a  system  the  disciplinary  force  of  which  had  nearly  com- 


Hoveden,  iy.  46  sq. 
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pleted  its  work :  the  plan  adopted  in  the  Assize  of  Arms  and  in  Ite  im- 
the  ordinance  of  the  Saladin  tithe  is  now  applied  to  the  assess- 
ment of  real  property;  the  principle  of  representation  is  gra- 
dually enlarging  its  sphere  of  work,  and  the  process  now  used 
for  the  calculation  will  before  long  be  applied  to  the  granting  of 
the  tax,  and  ultimately  to  the  determination  of  its  expenditure. 

This  demand  of  camcage  is  by  no  means  the  last  constitutional 
act  of  the  reign.     It  is  jiot  known  whether  the  survey  was  really 
carried  out.     The  resignation  of  the  archbishop  took  place  a  few 
weeks  after  the  day  fixed  for  the  report  ^ ;  and  the  tax  was  not 
collected  without  difficulty.     The  religious  houses  having  de-  The  reli- 
morred  to  the  payment,  the  king  directed  a  proclamation  to  be  oc^^led  to 
made  by  which  the  clergy  were  practically  outlawed:  if  any'*^ 
man  injured  a  clerk  or  regular  he  was  not  to  be  forced  to  com- 
pensate him  ;  but  if  the  clerk  or  regular  were  the  a^ressor,  he 
must  be  brought  to  justice.     The  threat  was  sufficient  to  bring 
the  monks  to  submission,  and  they  purchased  a  reconciliation  '. 

Geoffi^y  Fitz-Peter,  the  successor  of  Hubert,  who  came  into  Geoffrey 
office  on  the  nth  of  July,  1 198,  began  his  career  as  minister  by  justiciar, 
a  severe  forest  visitation,  in  the  conducting  of  which  he  reissued 
and  enlarged  the  Assize  of  Woodstock  ^    Se  also  directed  a  new  iter  of  u^- 
*  iter'  of  the  justices  on  nearly  as  large  a  scale  as  that  of  11 94  *.  . 
The  agenda  of  this  '  iter '  contain  a  direction  for  the  elections  of  { 
the  nominators  of  the  Great  Assize  to  be  made  before  the  jus-  [ 
tices :  a  proof  that  these  functionaries  were  not  now  appointed 
hy  the  sheriffiB,  but  elected  by  the  suitors  of  the  county  court. 
The  Forest  Assize  also  directs  that  the  whole  body  of  the  suitors 
of  that  assembly  shall  attend  at  the  sessions  of  the  forest 
justices  *.     These  two  measures,  together  with  the  severe  treat-  Severity  of 
ment  of  the  clergy  just  mentioned,  seem  to  mark  the  character  m«i?*^^™ 
of  the  new  justiciar  as  austere  and  even  oppressive.    Bichard  no 
doubt  found  in  him  a  servant  whose  conscience  was  less  strict 
than  Hubert's,  and  whose  position  as  a  layman  and  an  earl  was 
less  assailable  than  that  of  the  archbishop.    His  real  importance 
as  a  public  man  belongs  to  the  next  reign. 

*  Hoveden,  ir.  47,  48.  •  Ibid.  66.  »  Ibid.  63. 

*  Ibid.  61.  •  Ibid.  63. 
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The  laborious  and  quarrelsome  career  of  Richard  came  to 
an  end  in  April,  1199.  His  subjects,  fortunately  for  them- 
selves, saw  very  little  of  him  during  the  ten  years  of  his  reign. 
They  heard  much  of  his  exploits,  and  reconciled  themselves  in 
the  best  way  they  could  to  his  continual  exactions.  Under  his 
ministers' they  had  good  peace,  although  they  paid  for  it  heavily: 
but  the  very  means  that  were  taken  to  tax  them  (aidned  them 
and  set  them  thinking.  The  ministers  themselves  recognised 
the  rising  tendency  to  self-government  in  such  measures  as  those 
we  have  described.   To  Richard  the  tendency  would  be  probably 

His  unintelligible.     He  was  a  bad  king:    his  great  exploits,  bis 

military  skill,  his  splendour  and  extravagance,  his  poetical  tastes^ 
his  adventurous  spirit,  do  not  serve  to  cloak  his  entire  want  of 
sympathy,  or  even  consideration,  for  hb  people.  He  was  no 
Englishman,  but  it  does  not  follow  that  he  gave  to  Normandy, 
Anjou,  or  Aquitaine  the  love  or  care  that  he  denied  to  Ids 
kingdom.  His  ambition  was  that  of  a  mere  warrior :  he  wonld 
fight  for  anything  whatever,  but  he  would  sell  everything  that 
was  worth  fighting  for.     The  glory  that  he  sought  was  that  of 

His  repu-  victory  rather  than  conquest.  Some  part  of  his  reputation  rests 
on  the  possession  of  qualities  which  the  Enghsh  had  no  oppor- 
tunity of  testing :  they  were  proud  of  a  king  whose  exploits 
awakened  the  wonder  of  Christendom,  they  murmured  against 
ministers  whose  mediation  broke  the  force  of  an  oppression 
which  would  otherwise  have  crushed  them.  Otherwise  the 
latter  years  of  the  reign  were  years  of  progress  in  wealth  and  in 
the  comfort  which  arises  from  security:  a  little  respite  before 

Ck)nipQmtive  the  tyranny  that  was  coming.     The  reign  of  Richard  is  marked 

England,  by  uo  Outbreak  of  feudal  insubordination :  had  there  been  any 
such,  the  strength  of  the  administration  would  have  been  saffi- 

OuietneBs  of  cient  to  crush  it.  But  the  great  nobles  were,  like  the  king 
"*'  himself,  partly  engaged  abroad ;  those  of  them  who  were  left  at 
home  had  learned  the  lesson  of  submission ;  they  saw  themselves 
surrounded  by  a  new  body  of  equals,  sprung  from  and  working 
with  the  ministerial  families,  and  they  were  assimilating  them- 
selves to  this  new  nobility  in  forming  hopes  and  ambifions  mote 
truly  national     The  feeling  towards  union  that  was  working  in 
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Bociely  generally  was  affecting  the  barons  not  less  than  the  people 
whom  they  were  to  lead  on  to  liberty. 

161.  The  death  of  Richard  was  so  sadden,  and  the  order  of  inteiTM- 
the  kingdom  so  complete  at  the  time,  that  John,  who  had  the  death  of 
received  the  fealty  of  the  barons  by  his  brother's  order*,  might 
HaTe  secured  the  throne  without  difficulty  before  the  country 
generally  knew  that  it  was  vacant.  Instead  of  doing  this  he 
allowed  an  interregnum  of  six  weeks.  Secure,  as  it  would  seem, 
of  England,  he  spent  the  time  in  taking  possession  of  the  trea- 
sures of  Richard,  and  attempting  to  obtain  the  continental 
provinces  on  which  Arthur,  as  the  son  of  his  elder  brother,  had 
a  half-acknowledged  claim.  Whilst  he  was  receiving  the  sur- 
render of  the  castles  of  Anjou  and  Maine  and  the  investiture 
of  the  duchy  of  Normandy,  Archbishop  Hubert  and  William  Archbishop 
Marshall  were  doing  their  best  to  strengthen  his  position  in  Wiiuam 
England ^  John's  six  weeks'  delay  in  France  gave  to  the  dis-  force  order?" 
contented  bu*ons  an  opportunity  of  reviewing  their  grievances. 
The  traditional  principle,  that  when  the  king  dies  the  peace  dies 
with  him,  was  now  in  full  force :  seventy  years  were  to  elapse 
before  it  was  superseded  by  the  maxim  that  the  king  never  dies : 
now  it  had  time  to  work.  All  who  had  castles  in  their  hands 
fortified  and  garrisoned  them ;  and  not  a  few  broke  out  into 
open  rapine  immediately  on  hearing  of  the  &te  of  Richard^. 
The  archbishop  found  it  no  easy  task  to  enforce  order,  when 
once  the  spell  was  broken.  His  first  measure  was  to  direct  that 
the  oath  of  fealty  and  peace  should  be  everywhere  taken :  the 
sheriffs  brought  together  the  force  of  the  shires  for  the  purpose, 
and  all  attempts  at  resistance  were  put  down,  the  spoil  restored, 
and  the  offenders  brought  to  justice^.  It  was  more  difficult  to 
allay  the  apprehensions  and  secure  the  adhesion  of  the  earls  and 

^  Hoveden,  iv.  83  :  '  Cum  antem  rex  de  vita  desperaret,  divisit  Johanni 
fratri  BOO  regnam  Angliae,  et  fecit  fieri  praedicto  Johanni  fidelitates^  ab 
mis  qui  aderant.'  John  was  not  present ;  there  is  surely  in  this  anxiety 
of  the  dying  king  to  provide  for  his  brother  and  for  the  succession  at 
least  one  redeeming  trait :  Richard  knew  how  to  forgive.  R.  Coggeshale, 
p.  170. 

«  HovedAk,  iv.  86. 

'  R.  Coggeshale,  pp.  169,  170. 
Hoveden,  iv.  88 ;  R.  Coggeshale,  p.  170. 
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other  great  vassals,  who,  although  they  had  acquiesced  u 
Richard's  oppressions,  were  by  no  means  inclined  to  accept  tL< 
same  treatment  from  John.  He  had  made  himself  persona] 
enemies  during  his  short  tenure  of  power;  some  feared  an(3 
some  despised  him.  The  feudal  spirit  was  not  extinct,  and 
every  one  who  had  anything  to  gain  thought  this  a  fair  timt 
for  the  attempt  The  king  of  Scots  might  press  his  claim  01 
|the  northern  counties,  the  earl  of  Chester  might  even  support 
the  cause  of  his  stepson  Arthur ;  Bx>ger  de  Lacy  had  hanged 
two  knights  for  betraying  his  castles  to  John  ;  the  earl  of  Clare 
had  claims  on  the  earldom  of  Gloucester,  which  John  held  in 
right  of  his  wife  j  the  earl  Ferrers  held  his  earldom  with  no 
very  sure  hand.  The  archbishop,  acting  in  conjunction  with 
the  justiciar  and  William  Marshall,  called  together  at  Northamp- 
ton all  those  of  whom  any  apprehension  was  entertained,  and 
made  them  the  most  ample  promises  on  behalf  of  John  :  not  a 
grievance,  public  or  private,  was  to  remain  without  redress- 
Even  the  Scottish  claims  should  receive  due  attention  ;  and 
wherever  a  right  was  in  danger  the  king,  as  soon  as  there  should 
be  a  king,  would  confirm  and  enforce  it*.  The  promises  of  tbe 
three  ministers  were  accepted  as  sufficient  security,  and  all  tbe 
barons,  including  Earl  David  of  Huntingdon,  the  brother  of  tbe 
king  of  Scots,  took  the  required  oaths.  In  the  meanwhile 
John,  having  made  good  his  hold  on  Normandy,  crossed  over  to 
England  for  his  coronation,  which  took  place  on  the  feast  of  th£ 
Ascension,  May  27,  1199.  ^ 

The  ceremony  was  performed  with  the  same  solemn  pomp  is 
had  been  used  for  Eichard :  the  form  of  election  and  the  solemn 
promises  of  good  government  were  repeated.  But  a  speech  is 
preserved  by  Matthew  Paris,  which,  whether  or  no  tbe  words 
are  genuine,  seems  to  show  that  there  was  something  exceptiontl 
in  the  proceedings;  some  attempt  on -the  archbishop's  pait  to 
give  to  the  formality  of  the  election  a  real  validity,  which  per- 
haps might  be  useful  if  the  claims  of  Arthur  should  ever  be 
revived.     Hubert  declared,  the  historian  tells  us,  that  the  li^t 


*  HoTeden,  iv.  88. 
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to  reign  is  conferred  by  the  election  which  the  nation  makes  Principle 
after  invoking  the  grace  of  the  H0I7  Ghost :  Saul  and  David  enunciated, 
were  made  kings,  not  because  they  were  of  royal  race,  but  the 
one  because  of  his  strength  and  fitness,  the  other  because  of  his 
sanctity  and  humility.  Still  if  in  the  royal  stock  there  were 
one  of  distinct  preeminence,  the  choice  should  fall  more  readily 
on  him.  Richard  had  died  without  an  heir :  the  grace  of  the 
Holy  Ghost  had  been  asked  for:  in  John  were  united  royal 
blood,  and  the  good  qualities  of  prudence  and  ene^^ :  all  together 
then  elected  John.  The  cry  *  Vivat  rex '  was  the  answer  of  the 
assembled  crowd.  The  archbishop  moreover,  when  he  received  Oathofgood 
the  coronation  oath,  adjured  him  on  God's  behalf  that  he  would  ^**^®'™°®"  • 
not  take  the  honour  to  himself  without  a  full  purpose  to  keep 
his  oath,  and  John  replied  that  by  God's  help  in  good  faith  he 
would  keep  all  that  he  ])ad  sworn  ^.  Later  events  gave  to  both 
these  declarations  a  character  which,  in  the  case  of  ordinary 
kings,  they  might  not  have  had.  Matthew  Paris  supposes  that 
the  archbishop,  warned  of  John's  utter  faithlessness  and  fore- 
seeing the  troubles  of  his  reign,  wished  to  impress  upon  him 
and  upon  the  people  that  as  an  elected  king  he  must  do  his 
duty  under  pain  of  forfeiture.  But  the  speech  of  Hubert  was 
jprobably  in  itself  nothing  more  than  a  declaration  of  John's 
fitness  to  be  elected,  the  recollection  of  which  would  naturally 
fecur  to  those  who  heard  it  when  they  found  out  how  unfit  he 
was  to  reign.  The  enunciation  however  of  the  elective  character 
of  the  royal  dignity  is  of  importance,  whether  it  be  due  to  the 
archbishop  or  to  the  historian.  The  circumstances  too  of  John's 
accession  recall  forcibly  those  of  William  Rufus,  when  Lanfranc 
btrove  in  vain  to  bind  the  conscience  of  the  prince  in  whose 
exaltation  he  had  so  large  a  share.  In  more  than  one  respect 
Hubert  Walter  played  the  part  of  Lanfranc  to  John. 

The  business  of  the  coronation  was  followed  by  the  inves-  investiture 
titure  of  William  Marshall  and  G-eoflrey  Fitz-Peter  as  earls  ' ;  a 
ceremony  which  had  been  long  delayed.     The  chancellorship  was  Hubert 
undertaken  by  the  archbishop,  notwithstanding  the  warning  of 

"  Matthew  Paris  (ed.  Wats),  p.  197. 
'  HoTtden,  iv.  90, 
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Faithftilness  Hugh  Bardolf,  who  told  him  plainly  that  he  was  derog&tins 

from  his  dignity  and  making  a  dangerous  precedent.     Huheit 

probably  saw  that  John  would  need  both  adyice  and  restraint, 

which  no  one  of  inferior  position  or  weaker  character  would  be 

able  to  enforce.     The  justiciar  continued  in  office ;  but  most  d 

the  sherifis  were  either  removed  to  other  counties  or  dismissed 

altogether.      No  charter  of  liberties  is   known  to  hare  been 

issued ;  if  any  such  had  existed  it  could  scarcely  have  failed  tc 

be  brought  forward  in  the  struggle  that  followed. 

John  goes  to      John  had  no  time  to  lose  in  England  :  he  hurried  to  Netting- 

but  makes'  ham  to  meet  the  king  of  Scots,  who  did  not  come ;  and  then,  ob 

retumsearly  the  2oth  of  June,  left  England,  taking  with  him  a  lai^  numbef 

"***        of  the  barons  to  prosecute  the  war  in  Normandy  \    Immediately 

on  his  arrival  he  made  a  truce  with  Philip,  who  for  the  moment 

was  supporting  the  claims  of  Arthur  in  Anjou  and  Maine :  tStei 

Christmas  a  treaty  was  concluded  between  the  two  kings,  and 

John  returned  to  England  to  raise  money  for  the  purchase  oi 

New  taxes,    peace,  a  sum  of  30,000  marks.     He  stayed  in  the  kingdom  from 

the  27th  of  February  to  the  28th  of  April,  and  took  a  camcsfc 

of  three  shillings  on  the  hide ;  a  scutage  of  two  marks  had  jufi 

been  taken  on  account  of  the  expedition  to  Normandy.  Both  these 

exactions  were  in  excess  of  the  usual  rate  ',  and  the  chroniders 

furnish  us  with  no  further  evidence  of  the  way  in  whidi  thej 

were  imposed  and  levied,  than  that  the  king  demanded  the  aid 

and  an  edict  went  forth  from  the  justices  that  it  should  be  paid ; 

a  grant  of  a  fortieth  of  moveables  for  the  Crusade  was  obtained 

in  the  following  year  by  letters  addressed  by  the  king  to  the 

barons  and  by  the  justiciar  to  the  sheriffs'.     After  a  8econ<] 

turns  to       vain  attempt  to  secure  the  homage  of  the  king  of  Soots,  Jobr 

Apriiand     again  sailed  for  France,  where  he  remained  until  September 

S^^e.      employed,  after  the  conclusion  of  the  peace  in  May,  chiefly 

in   divorcing  his  wife,  Hawisia  of  Gloucester,  and  marrrin^ 

Isabella  of  Angoul^me, — acts  which  caused   in   England  th< 

alienation  of  the  whole  of  the  Gloucester  influence  from  the 

king,  and  in  France  the  active  and  malicious  hostility  of  tht 

*  Hoveden,  iv.  92,  93. 

^  Ibid.  107;  R.  Coggeshale,  p.  180.  *  Hoveden,  iv.  188,  1S9. 
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k)Ufie  of  LusignaD,  to  whose  head  Isabella  had  been  betrothed.  On  his  re- 

rhe  month  after  his  return  John  and  his  wife  were  crowned  at  crowned, 

Westminster* ;  the  fealty  of  the  king  of  Scots  was  finally  re-  oeivesthe 

eived  in  a  great  conncil  of  bishops  and  barons  of  the  two  king-  homage, 

lomsy  and  the  court  made  a  progress  through  the  north  \     At  is  crowned  a 

ilaster,  1201,  the  coronation  ceremonial  was  again  performed  at  Mar.a5^,'i3oi. 

Canterbury  '  ;  and  the  state  (^  peace  and  order  which  had  lasted 

or  two  years  began  almost  immediately  afterwards  to  break 

ip.     The  remainder  of  the  history  of  the  reign  may  be  briefly 

xamined  under  the  three  heads  of  foreign  affiadrs,  the  great 

icclesiastical  quarrel,  and  the  struggle  which  led  to  the  granting 

tf  Magna  Carta. 

152.  John  possessed  in  his  mother,  Queen  Eleanor,  who  was  Poreignpo- 

low  nearly  eighty,  a  counsellor  of  much  experience  in  continental  John's  early 

Mlitics,  of  great  energy  and  devoted  faithfulness.     As  long  as  ^**"* 

he  lived  his  fortunes  in  France  were  not  hopeless ;  she  had 

iierself  headed  an  army  against  Arthur,  and  her  last  public  act  Peace  in  1 300 

Hras  to  £etch  her  granddaughter,  Blanche  of  Gastille,  from  Spain, 

in  order  to  strengthen  the  new  alliance  between  Philip  and 

^ohn  by  a  royal  marriage.     Unfortunately  the  peace  so  made 

W^  very  shortlived ;  quarrels  on  the  Norman  frontier  called  John  goes  to 

John  from  England  in  June,  1201,  and  he  did  not  return  until  in^iao??* 

the  inheritance  of  his  fieithers  had  passed  away  from  him.    Early 

in  I302  Philip,  having  obtained  a  respite  from  his  matrimonial  Philip  in 
.       ,,  ,   I.        1   . .  n.  .  ,  ,  .  /.  XT     1    la^adeclares 

broubles,  and  found  tune  to  listen  to  the  complaints  of  Hugh  thathehns 

of  Lusignan,  summoned  John  to  trial  for  oppressing  the  barons  flefb. 

of  Poictou  *.     John  refused  to  attend,  and  was  declared  to  have 

forfeited  his  fiefs  as  a  contumacious  vassal      Arthur,  taking 

advantage  of  the  confusion,  raised  a  force  and  besieged  his 

grandmother  in  the  castle  of  Mirabel,  where  he  was  captured  by  ^^^^r. 

capvurod* 

John;  and  after  some  mysterious  transactions,  disappeared  finally 

'  Hoveden,  !▼.  139.  B.  Coggeshale  says  more  particularly  that  the  king 
wore  his  crown,  but  the  queen  was  consecrated ;  p.  iSa.  K.  Diceto  says, 
'ipse  rex  oulesn  die  pariter  ooronatus  est ; '  c.  707. 

'  HoTeden,  iv.  140  sq. 

'  Ibid.  160.     R.  Diceto,  c.  709 :  *  instinctu  arohiepiscopi.' 

•  Bigord  (Bouquet,  xvii.  54) ;  R.  Coggeshale.  p.  208 ;  R.  Wendover, 
iii.  167;  Alberic  of  Trois  Fontaines,  p.  433;  Will.  A  rmoric.  (Bouquet, 
xvii.  75). 
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John  a         on  the  3rd  of  April,  1 203.  Philip,  who  believed  with  the  rest  of 

condemned   the  world  that  John  ha<l  murdered  him,  summoned  him  a^in 
to  forfeitare.  .  .  ^ 

to  be  tried  on  the  accusation  made  by  the  barons  of  Brittany  ^. 

Again  John  was  contumacious,  and  this  time  Philip  himself 
Loss  of  Nor.  undertook  to  enforce  the  sentence  of  his  court     City  after  rity, 
'^^^^    '        castle  after  castle,  fell  before  him.     The  Norman  barons  were 
unwilling  to  fight  the  battles  of  a  king  who  wasted  his  oppor- 
tunities and   would   scarcely  strike  a   blow  for  himseU.      In 
John  re-       November,  1203,  John  returned  to  England  and  left  Normandy 
Engiad      to  its  fate  * ;  he  distrusted  the  barons,  and  they  distrusted  him. 
m  laoj.         j^  ^^  following  spring  both  Normandy  and  Anjou  were  lost : 
John  pretiending  to  raise  an  army  in  England,  and  selling  to  the 
barons  his  licence  to  absent  themselves,  or  exacting  scutages  on 
Death  of      the  pretence  that  they  had  deserted  him.     Eleanor  died  on  the 

Eleanor. 

ist  of  April,  1 204';   and  the  month  of  July  saw  Philip  supreme 

in  the  whole  of  Normandy,  Maine,  Anjou,  and  Touraine.     John 

never  again   set  foot  in   Normandy:   in    1205   he  raised  an 

John's  fiunt  army,  but  dismissed  it     In  1 206  ^  he  made  an  attempt  to  re- 

reooverhis  cover  Poictou,  where  he  still  had  some  ground,  but  was  obliged 
to  purchase  a  truce  of  two  years  by  surrendering  his  claims  on 
the  lost  provinces.  In  12 14  again,  after  his  quarrel  with  the 
Church  was  settled,  he  made  ah  expensive  and  fruitless  expe- 

«  dition  to  Guienne,  which  likewise  ended  in  a  truce. 

Seraration        Normandy  was  at  last  separated  from  England.    The  Nonnaa 

mimdyfrom  barons  had  had  no  choice  but  between  John  and  Philip.     For 
England.  ,  , 

the  first  time  since  the  Conquest  there  was  no  competitor,  son, 

brother,  pr  more  distant  kinsman,  for  their  allegiance.     John 

could  neither  rule  nor  defend  them.     Bishops  and  barons  alike 

welcomed  or  speedily  accepted  their  new  lord.     Those  &milies 

who  had  estates  on  both  sides  of  the  Channel  divided  into  two 

branches,   each   of  which    made   terms  for  itself;    or  haring 

balanced  their  interests  in  the  two  kingdoms,  threw  in  their  kt 

^  See  Le  Baud,  Hist.  Bret.  p.  210 ;  Morioe,  Hist  Bret.  i.  132 ;  Foedera, 
i.  140;  R.  Wendover,  iii.  273;  M.  Paris,  p.  283;  Chron.  Lanercost,  p.  i* 
Ann.  Mai-gam,  p.  27;  Walter  of  Coventry,  ii.  pref.  icxxii,  xxxiii. 

*  M.  Paris,  p.  209. 

'  Ann.  Waverley,  a.d.  1204. 

*  M.  Paris,  p.  ai4 ;  Foedera,  i.  95. 
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with  one  or  other,  and  renounced  what  they  could  not  save.  Importance 

....  .  ofthesepa- 

Ahnost  immediately  Normandy  settles  down  into  a  quiet  pro-  ration. 

vince  of  France ;  a  province  which  Philip  was  willing  to  govern 

by  Norman  law,  and  to  indulge  in  such  free  customs  as  the 

Normans  could  challenge  as  their  own.     For  England  the  result 

of  the  separation  was  more  important  still.     Even  within  the  p*"**?^" 

reign  of  John  it  became  clear  that  the  release  of  the  barons  English 

from   their   connexion   ^th   the  Continent  was  all  that  was 

wanted  to  inake  them  Englishmen.     With  the  last  vestiges  of 

the  Norman   inheritances   vanished   the  last  idea   of  making 

England  a  feudal  kingdom.   The  Great  Charter  was  won  by  men 

who  were  maintaining,  not  the  causeof  a  cl^ss,  as  had  been  the^         \ 

case  in  every  civil  war  since  1070,  but  the  cause  of  a  nation.'  1 

Prom  the  year  1 203  the  king  stood  before  the  English  people  The  kini 

fcce  to  face ;  over  them  alone  he  could  tyrannise,  none  but  they  with  hia 

were  amenable  to  his  exactions :   and  he  stood  alone  against 

them,  no  longer  the  lord  of  half  of  France,  or  of  a  host  of 

strong  knights  who  would  share  with  him  the  spoils  of  England. 

The  royal  power  and  the  royal   dignity  that  had  towered  so 

haughtily  over  the  land  in  the  last  two  reigns  was  subje(^;ed  to 

a  searching  examination :   the  quarrels  of  the  next  few  years 

revealed  all  the  weakness  of  the  cause  which  had  lately  been  so 

strong,  and  the  strength  of  the  nation  which  had  so  lately  been 

weU  contented  to  sustain  the  strength  of  its  oppressor. 

153.  As  the  death  of  Eleanor  marks  the  collapse  of  John's  The  death 

of  Hubert 
contmental  power  and  the  end  of  the  dynastic  system  of  the  Walter  pro- 

r\  11  i»-i-rt  xTTt  \        y  duces  the 

Conqueror  %  that  of  Hubert  Walter  marks  the  termination  of  <iuarre^*^  , 
the  alliance  between  the  king  and  the  clergy  which  had  been  and  the 
cemented  by  Lanfranc,  and  had  not  been  completely  broken  by 
the  quarrel  of  Anselm,  or  even  by  that  of  Becket.     The  arch- 
bishop died  in  July,  1 205 ;  John  lost  his  wisest  adviser  by  an 
event  which  itself  launched  him  in  circumstances  requiring  the 

*  The  prophecy  of  Merlin  was  fulfilled,  *  Gladius  a  sceptre  separatus 
est;'  the  sword  of  the  duchy  was  separated  from  the  sceptre  of  the  king- 
dom. R.  Coggeshale,  p.  319.  An  illustration  of  the  process  of  separation 
may  be  found  as  early  as  11 99,  when  the  earls  of  Pembroke  and  Clare 
divided  the  Giffi^rd  estates,  the  former  taking  the  '  esnecia  et  caput  *  in 
Normandy,  the  latter  in  England. 
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John  with  a  most  prudent  coxinsel.     Engaged  in  a  quarrel  from  which  •{ 
puts  himMir  little  circumspection  would  have  saved  him,  he  chose  to  enter 
"^   *  the  lists  against  Innocent  HI ;  matching  his  own  low  cunning 
at  once  against  the  consummate  diplomacy  of  the  Curia  and  the 
aspiring  statesmanship  of  the  greatest  of  all  the  popes.     Foikd 
in  his  attempt  to  place  a  creature  of  his  own  on  the  Uutme  of 
Canterhury,  and  unwilling  to  agree  in  a  compromise  which  he 
had  himself  made  imperative,  he  refused  to  receive  the  newly- 
consecrated  archhishop,  and  exposed  the  country  to  the  shame 
and  horrors  of  an  interdict.  / 
Chronology       Reserving  for  another  chapter  the  important  questions  of  the 
straggle.       bearing  of  this  quarrel  on  the  history  of  the  Church,  it  may  he 
sufficient  to  mark  the  epochs  of  the  struggle,  during  the  whole 
of  which  John   continued    in    the    British    islands.      Hubert 
Walter  died  on  the  12th  of  July,  1205;  the  appeals  of  the 
monks  of  Canterbury  and  of  the  suffragan  bishops,  with  ui 
application  from  John  for  the  confirmation  of  his  nominee,  were  | 
carried  to  Rome  before  Christmas.     The  pope  decided  agamst 
all  the  claims  in  December,  iao6,  and,  taking  advantage  of  the  1 
presence  of  the  monks  with  letters  c^  authorisation  from  John, 
prevailed  on  them  to  elect  Stephen  Langtoa     John  refused  the 
royal  assent,  and  Innocent  chose  to  regard  it  as  dispensable. 
In  June,  1 207,  he  consecrated  the  new  archbishop.     John  per- 
severed in  his  refusal  to  receive  Langton;  the  kingdom  was 
The  Inter-    placed  under  interdict  on  the  23rd  of  March,   1208;   and  in 
1209  the  king  was  declared  excommunicate.     Year  after  y^»x 
the  pope  attempted  to  renew  negotiations,  but  each  year  the 
"^fitto exact  ***®™P*  failed.      The  king  seized  the  estates  of  the  clei^,  and 
money.         many  of  the  bishops   fled   from   the   kingdom^.      The  large 
revenues  thus  made  available  were  used  by  John  in  making 
enormous  military  preparations  :  he  made  expeditions  to  Wales 
and  Ireland,  and  grew  richer  and  stronger  as  he  grew  Wfon 

Threat  of      contumacious.     In  1 2 1 1  the  pope  declared  that  unless  the  king 
deposition.  .  .  . 

would  submit  he  would  issue  a  bull  absolving  his  subjects  from 

their  allegiance,  would  depose  him  from  his  throne,  and  commit 

the  execution  of  the  mandate  to  Philip  of  France.     The  news  of 

^  Walter  of  Coventry,  ii.  pref .  pp.  liy-liz. 
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this  determination  brought  into  action  a  widely-spread  feeling  of  N«atrality 
disaffection  which,  if  it  existed  before,  had  not  yet  found  vent,  barons. 
The  barons  had  sat  still  whilst  the  bishops  were  plundered. 
Some  of  the  ministers,  if  not  all,  sympathised  with  John,  and 
Qiade  their  profit  out  of  the  spoil     But  the  great  majority  of 
the  people,  noble  as  well  as  simple,  watched  in  anxious  suspense  / 

!oT  the  event  of  the  struggle. 
John  however  had  made  private  enemies  as  well  as  public  John's  mis- 

ffivuuts. 

3068 ;   he   trusted   no   man,  and   no   man  trusted  him.     The 
threat  of  deposition  roused  all  his  fears,  and  he  betrayed  his 
ftpprehensions  in  the   way  usual   with  tyrants.     The  princes 
rf  Wales   had  just  concluded  a  peace  with  him;   they  were 
the  first  to  take  advantage  of  the  papal  threat,  and  renewed  Welsh  war. 
the  war.     John  hanged  their  hostages  and  summoned  an  army 
for  a  fresh  invasion  of  their  country ;  the  army  assembled,  but 
John,  warned  of  the  existence  of  a  conspiracy,  did   not  venture 
to  lead  it  into  Wales.     In  panic  fear  he  dismissed  his  host,  and 
Bhut  himself  up  in  Nottingham  Castle.    Gathering  courage  after  He  seizes 
a  fortnight's  seclusion  he  arrested  some  of  the  bfiwons,  whom  he  of  the  barons 
suspected  not  so  much  of  conspiring  as  of  having  power  to  suspects, 
injure  him,  and  seized  their  castles^.     This  proceeding  alarmed 
the  few  nobles  who  had  really  entertained  designs  against  him. 
Eustace  de  Vesci  and  Robert  Fitz-Walter,  the  chiefs  of  the 
party,  fled  to  France.     The  king  next  tried  to  propitiate  the  He  courts 
people :  he  remitted  the  fines  which  had  been  exacted  during 
a  recent  vbitation  of  the  forests ;  he  abolished .  some  vexatious 
customs  which  prevailed  in  the  ports;   and  took   other  mea- 
sures for  the  preservation  of  peace.     He  then  compelled  those 
bishops  who  still   remained   in   England   to  acknowledge  by 
letter  that  the  sums  of  money  which  he  had  exacted  from  them 
since  the  beginning  of  the  reign  had  been  paid  by  them  as  their 
own  free  gift*.      In  the  meantime   he  was   negotiating   con-  and  netmtu 
tinually  with  the  pope ;  and  Philip  of  France  was  collecting  his  pope, 
forces  for  an  invasion. 
The  spring  of  12 13  saw  the  close  of  this  part  of  the  struggle. 


»  Walt.  Cov.  ii.  aoy ;  M.  Paris,  p.  331. 
*  Walt.  Cov.  iL  207  ;  M.  Paris,  p.  232. 
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In  1 213  he 
prepcuresto 
submit. 


He  surren- 
ders hiB 
crown  to 
the  pope. 


Formidable 
attitude  of 
the  barons. 


I  Their 

:  grievances. 


John  had  every  reason  to  fear  the  strength  of  Philip,  and  no 
reason  whatever  to  trust  in  the  attachment  of  his  people.  lo 
spite  of  his  own  scoffing  disregard  of  religion,  he  trembled  at 
the  papal  excommunication,  the  dire  effects  of  which  he  saw  in 
the  downfall  of  his  nephew  the  Emperor  Otho ;  but  above  all 
lie  dreaded  the  fulfilment  of  the  prophecy  of  Peter  of  Wakefield, 
that  on  the  approaching  feast  of  the  Ascension  he  should  be  no 
longer  king^.  In  abject  alarm  he  surrendered  every  point  for 
which  he  had  been  struggling.  He  made  his  submission  to  the 
pope,  accepted  Langton  as  archbishop,  undertook  to  repay  tbe 
money  exacted  from  the  churches,  and,  as  a  crowning  humilia- 
tion, surrendered  his  kingdom  to  the  see  of  Rome,  receiving  it 
again  as  a  papal  vassal  subject  to  tribute,  and  swearing  feoltj 
and  promising  liege  homage  to  the  pope.  The  pacification  was 
arranged  on  the  15th  of  May.  For  a  moment  it  was  accepted^ 
as  a  solution  of  all  difficulties' :  no  one  seemed  to  see  that  it< 
created  a  new  one  which  was  greater  than  all  and  comprehended 
all  that  had  preceded  it :  but  it  was  only  for  a  moment ;  before 
the  first  measures  preliminary  to  the  execution  of  the  treaty 
were  taken,  a  new  and  still  more  formidable  question  arose, 
from  the  determination  of  the  barons  not  to  obey  John's  com- 
mand to  serve  in  France. 

154.  The  attitude  of  the  barons  had  been  more  or  less  threaten- 
ing since  the  beginning  of  the  reign :  they  had  indeed  acquiesced 
in  the  plunder  of  the  churches,  partly  because  they  saw  in  it  one 
way  of  diverting  the  king's  oppressive  policy  from  themselves^ 
The  moment  the  ecclesiastical  difficulty  was  overcome,  the  qnes- 
tion  of  their  rights  and  of  the  king's  infringement  of  them 
( emerged.     We  have  seen  that  their  adhesion  to  John  at  his 
1  accession  had  been  purchased  by  a  promise  that  fie  would  do 
'  them  justice :  they  had  claimed  the  fulfilment  of  the  promise  in 
1 201,  when,  on  their  refusal  to  go  to  Normandy  until  they  were 
satisfied,  John  seized  their  castles  and  demanded  their  sons  as 
hostages'.     Since  then  their  grounds  of  complaint  had  be^ 


^  Walt.  Gov.  ii.  208 ;  M.  Paris,  p.  232. 

«  Walt.  Gov.  ii.  aio,  an ;  M.  Paris,  pp.  234-237. 

*  Hoveden,  iv.  161. 
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accnmnlatiog.     They  had  been  shamelessly  taxed :  the  carucage 
had  been  in  John's  first  year  raised  from  two  to  three  shillings 
on  Uie   carucate;   the  scutage  from  a   pound   to   two  marks  Heavy 
on  the  knights'  fee:   year  after  year  the  scutage  had    been*^" 
taken  as  a  matter  of  course,  and  when  Gteoffirey  of  York  had 
raised   his  voice  against   the  imposition  of  the   carucage   he 
bad  been  summarily  silenced^.     In  1203  the  king  had  exacted 
a  seventh  of  the  moveable  property  of  his  barons  * ;  in  1 204 
he  had  taken  an  aid   from   the   knights';    in    1207    a   thir- 
teenth  of  moveables  from  the  whole  country.     In   this  last  Besistonoe 
case  Archbishop  GJeoffirey  of  York,  following  the  example   of  bishop 
S.  Thomas  and   S.  Hugh,  resisted   the  demand  when  it  was  ^' 

laid  before  the  council ;  the  clergy  refused  to  give,  but  the  king 
exacted  the  tax  notwithstanding,  and  sent  their  champion  into 
exile*.  Again  and  again  he  had  demanded  the  military  service 
of  the  barons,  and  each  time  he  had  shown  his  distrust  and 
cowardice.  In  120 1  the  forces  assembled  at  Portsmouth  were 
allowed  to  return  home  on  payment  of  money  to  the  king* ;  in  Disgtwt  of 
1202  and  1203,  when  they  reached  Normandy,  they  found  the 
king  unwilling  to  fight,  and  having  returned  home  in  disgust 
found  themselves  obliged  to*redeem  their  desertion  by  enormous 
fines'.  In  1 205  he  had  brought  another  great  host  together  at 
Portsmouth,  and  had  even  pretended  to  sail  for  France ;  but  he 
had  gone  no  &rther  than  Wareham,  and  on  his  return  had 
accepted  money  and  dismissed  the  army  ^.  The  barons  were  not 
without  the  military  pride  natural  to  a  warlike  race;  they 
despised  the  king  who  dared  not  lead  them ;  they  hated  him  for 
his  mistrust  of  them;  they  looked  with  disgust  on  the  mean 
trickery  by  which  he  qualified  his  capricious  despotism.  But 
they  endured  it  all. 

Gleoffrey  Fitz-Peter,  the  earl  of  Essex,  had  continued  to  be  ^^^^ 
John's   justiciar  ever   since  his  accession.      He  was  a  man  Fitz-Peter. 
trained  in  the  school  of  Henry  11  under  Glanvill  and  Hubert 
Walter,  had  attained  his  earldom  partly  by  a  fortunate  marriage 
and  partly  by  making  the  best  of  his  opportunities  as  one  of  the- 

*  HoTeden,  iv.  140.  *  M.  Paris,  p.  209.  •  Ibid. 

*  M.  Paris,  p.  321 ;  Ann.  Waverley,  p.  158.    See  p.  579  below. 

*  Hoveden,  iv.  163.  •  M.  Paris,  p.  209.  ^  Ibidi>p.  21^1 

Digitized  by  VJ\JOy  IC 


524  Constitutional  History.  [chap. 

He  acted  as  king^s  counsellors^.  He  had  shown  the  qualities  necessary  to 
on  John.  the  minister  of  such  a  king,  had  carried  out  his  master's  plans^ 
and  allowed  the  unpopularity  which  they  inyolved  to  fall  upoo 
his  own  head.  It  must  be  said  in  excuse  for  him,  as  for  Hubezt 
Walter,  that  he  probably  retained  his  portion  partly  from  a 
feeling  that  if  he  resigned  it  would  fall  into  worse  hands.  Botk 
ministers  were  hated  by  the  king,  who  felt  that  they  restrained 
him ;  yet  both  were  indispensable.  Hubert  had  goyemed  botb 
the  Church  and  the  nation,  Geoffrey  governed  the  nation  and 
allowed  the  king  to  ruin  the  Church.  He  had  won  by  age  atMl 
ability  a  commanding  position  even  amongst  those  who  were 
at  first  inclined  to  regard  him  as  an  upstart  * ;  and  the  extent  of 
his  influence  must  be  calculated  from  the  permanent  breach 
which  followed  his  death. 
John  pre-  To  return  however  to  the  events  of  the  year  121 3.     The  snb- 

to  France:    mission  of  the  kiufi:  to  the  pope  had  been  accomplished  :  the  iaUl 

reluctanoeof         .  .     .    °         ,  5   t  1  ..n      ^  .  t»_^ 

the  barons,  anmversary  had  passed  over,  and  John  was  still  a  king :  Fetar 
of  Wakefield  was  hanged.  It  was  time  to  reply  to  the  threats  of 
Philip ;  and  this  could  not  be  done  better  than  by  an  expeditioo 
to  France.  John,  elated  by  the  naval  victory  at  Damme,  prt>- 
posed  it  to  the  barons ;  they  alleged  Xhat  he  was  still  exoommu- 
His&baoia-  nicate,  and  refused  to  follow  him'.  This  plea  was  soon  set  aside: 
new  oath,  the  archbishop  landed  on  the  1 6th  of  July,  and  absolved  the  king 
at  Winchester,  exacting  from  him  an  express  renewal  of  his  coro* 
nation  oath  and  a  promise  to  abolish  all  evil  customs  \     Again 

*  Hoveden,  ill.  pref.  pp.  xlviii,  xlix  ;  W.  Gov.  ii.  pref.  bri,  bdi. 

'  M.  Paris,  p.  243 :  '  £rat  autem  fimuBdma  regni  colnmna,  ntpote  rir 
generosus,  legum  peritus,  thesaaris,  reditibus  et  omnibus  bonis  instauntu* 
omnibus  Angliae  magnatibus  sanguine  vel  amioitia  confoederatu^  nnde  rex 
ipsum  prae  omnibus  mortalibus  sine  dilectione  fbrmidabat,  ipse  enim  lot* 
regni  gubemabat.' 

'  M.  Paris,  pp.  238,  239.  Kalph  of  Coggesbale  and  the  monk  of  Bstb- 
yrell,  copied  by  Walter  of  Coventry  (ii.  a  1 2),  give  other  reasons  for  the 
refusal  of  the  barons  ;  the  letter  of  taeir  tenure,  l^eir  exhaustion  after  tkor 
long  march,  and  their  poverty.  'Barones  Nortbanhumbrenaes  inviUvH 
ut  secum  tnmsfretarent :  at  illi  pari  animo  eademque  sententia  contiadixe' 
runt  asserentes  non  in  hoc  ei  obnoxios  esse  secundum  munia  tenanut 
Buarum,  sed  et  in  expeditionibus  Anglioanis  se  nimis  exhaustos  et  vebd- 
menter  extenuates.*  R.  Coggesbale,  pp.  242,  243.  *  Quippe  qui  losg* 
expeditione  vexati  non  facile  possent  tantum  opus  exhaustifi  aggredi  6^ 
tarchiis.*     W.  Cov.  ii.  212. 

*  M.  Paris,  p.  239 :  '  Juravit  rex,  tactis  sacroBanctifl  evangeliia^  qv^ 
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the  king  laid  his  proposal  before  the  barons,  and  again  he  was  met  The  barons 
by  a  refusal :  this  time  the  northern  barons  declared  that  their  toreig^i 
tenm%  did  not  compel  them  to  serve  abroad  and  that  they  would 
not  follow  the  king  ^.     It  was  the  same  ground  which  had  been 
taken  up  by  S.  Hugh  in  1 198,  and,  although  deficient  in  historical 
proof,  was  in  accordance  both  with  equity  and  with  the  altered 
state  of  things.     It  might  be  fair  enough,  when  John  was  duke 
of  Normandy,  for  his  English  barons  to  maintain  him  by  arms 
in  his  existing  rights ;  but  when  Normandy  was  lost,  and  lost 
by  his  fault,  it  by  no  means  followed  that  they  should  engage  in 
war  to  recover  it.     Whether  he  had  a  right  to  take  them  to 
Poictou  was  more  than  doubtful.     The  northern  barons  who  Conduct  of 
alleged  this  plea  were  for  the  most  part  members  of  that  second  barons, 
aristocracy  which  had  grown  up  on  the  ruins  of  the  Conquest 
families  and  had  no  stake  in  Normandy.    They  had  been  trained 
under  the   eye  of  Qbinvill   and  Richard  de  Lucy;   had  been  | 

uniformly  faithful  to  the  king  against  the  greater  feudatories ; 
had  manfully  discharged  their  duties  in  the  defence  against  the 
Scots  j  and  had  already  b^un  to  show  that  propension  towards 
political  liberty  and  self-government  which  marks  them  during 
later  history;  for  they  were  the  forefathers  of  that  great 
north  country  party  which  fought  the  battle  of  the  consti- 
tution during  the  fourteenth  and  fifteenth  centuries.  Indignant  John  goes 
at  their  attitude  of  resistance,  John  prepared  to  take  his  usual  north,  Aug. 
prompt  vengeance.  He  marched  rapidly  northwards  :  at  North- 
hampton the  archbishop  overtook  him  and  prevailed  on  him  to 
promise  a  legal  and  judicial  investigation  before  proceeding  tQ 
extremities ^     John  however  went  on  his  way;   advanced  to 

sanctam  eccIeBiam  ejusque  ordinatoe  diligeret,  defenderet  et  manuteneret 
contra  omnes  adversarios  sues  pro  posse  sue,  quodqae  bonas  leges  anteces- 
sonun  Buorum  et  praecipue  leges  Edwardi  r^fis  revocaret,  et  iniquas  de- 
litrueret,  et  omnes  homines  suos  secundum  justa  curiae  suae  judicia  judicaret, 
quodque  singulis  redderet  jura  sua.' 

*  M.  Paris,  p.  239,  refers  to  this  second  application  the  excuse  of  poverty 
alleged  by  the  barons  :  and  no  doubt  the  reasons  mentioned  by  Ralph  and 
Widter  belong  to  this  juncture ;  see  p.  534,  note  3. 

*  W.  Cov.  ii.  ai2 ;  M.  Paris,  p.  i.?9.  Balph  of  Coggeshale  says  that  the 
king  was  prevailed  on  to  renew  his  promises  to  the  northern  barons  : 
'  Northanhumbrenses  regi  concordantur,  mediontibus  legato,  archiepiscopo 
Cantuariensi  et  aliis  epiacopis  et  baronibus  ea  conditione  ut  liceat  eis  gaudere 
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He  doe*       Durham  by  way  of  a  demonstration,  but  returned  without  doing 
the  legate,     anything,  in  as  great  haste  as  he  had  gone  ^     On  ttfe  3rd  of 
October  he  completed  his  transactions  with  the  pope  by  doii^ 
homage  to  the  legate  Nicolas  at  London  \ 
Assembly  at      Whilst  John  was  thus  employed,  a  series  of  very  importaot 
August  4;     meetings  had  been  held  by  the  justiciar  and  archbishop.    In 
order  to  ascertain  the  amount  due  by  way  of  restitution  to  the 
plundered  bishops,  a  general  assembly  was  called  at  S.  Albsn's 
on  the  4th  of  August,  which  was  attended  not  only  by  the  bishc^ 
and  barons,  but  by  a  body  of  representatives  from  the  townships 
on  the  royal  demesne,  each  of  which  sent  its  reeve  and  four  legal 
men.  Ttn  this  council,  for  such  is  the  name  given  it  by  the 
historians',  a  much  wider  range  of  subjects  was  discussed  than 
in  which       the  assessment  of  the  losses  of  the  Church.     The  justiciar  laid 
Henry  I  are  before  the  whole  body  the  king's  recent  promise  of  good  govern- 
ment, he  issued  an  edict  forbidding  the  illegal  exactions,  and 
referred  to  the  laws  of  Henry  I  as  the  standard  of  the  good 
customs  which  were  to  be  restored  \     This  is  the  first  occasion 
on  which  the  laws  of  Henry  I  are  recurred  to  as  a  basis  of 
liberty,  and  it  may  be  regarded  as  a  mark  of  the  vast  increase 
in  royal  power  which  had  accrued  since  the  early  years  of  Henry 
II.     Probably  few  knew  what  the  laws  of  Henry  I  were ;  hat 
the  archbishop  took  care  that  they  should  soon  be  ioformed. 
Another  council  was  called  at  S.  PauVs  on  the  25th  of  Augu^ 

atavis  libertatibus.'    But  he  places  the  agreement  after  the  arrival  of  Or- 
dinal  Nicolas. 

*  See  Sir  T.  D.  Hardy's  Itinerary  of  John,  in  the  IntroductioD  to  tfce 
first  volume  of  the  Patent  Bolls. 

*  W.  Gov.  ii.  214 ;  M.  Paris,  p.  147. 

'  M.  Paris,  p.  239  :  *  In  crastino  (sc.  May  16)  autem  misit  rex  littertsad 
omnes  vicecomites  reffni  Angliae  praecipiens  ut  de  singulis  domimcomsi 
suorum  villis  quatuor  legales  homines  cum  praeposito  apud  Sanctom  Al- 
banum  pridie  nonas  Augusti  facerent  con  venire. . .  Interfuerunt  huio  ooocilio 
apud  Sanctum  Albanum  Galfridus  filius  Petri  et  episoopus  Wintonieoiii 
cum  archiepiscopo  et  episcopis  et  niagnatibus  r^^.' 

*  Ibid. :  *  Ubi  cunctis  pace  regis  deuunciata,  ex  ejusdem  regis  parte  finni* 
ter  praeceptum  est  quatenus  leges  Henrid  avi  sui  ab  onmibus  in  regno 
custodirentur  et  omnes  leges  iniquae  penitus  enervarentur.  Denunciatom 
est  praeterea  viceoomitibus,  forestariis,  aliisque  ministris  regis,  aicut  vitaa 
et  membra  sua  diligunt,  ne  a  quoquam  aliquid  violenter  extorqueaot,  rel 
alicui  injuriam  irrogare  praesumant,  aat  scotalla  alicubi  in  regno  fiiciaBt 
sicut  focere  consueverunt.' 
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and  there  Henry's  charter  was  produced'.     It  was  seen  at  once  Council  of 
that  it  furnished  hoth  a  safe  standing-ground  and  a  precedent  The  charter 
for  a  deliberate  scheme  of  reform.     The  justiciar  laid  before  the  prodS^ 
Icing  the  claims  of  the  council,  and  died  almost  immediately 
ifter,  on  the  2nd  of  October^. 

With  him  the  king  lost  his  hold  upon  the  baronage,  but  his  The  king's 
first  thought  was  one  of  relief :  '  When  he  arrives  in  hell/  he  the  death  of 
said,  *he  may  go  and  salute  Hubert  Walter ;  for  by  the  feet  of    ®^     *^T' 
Giod,  now  for  the  first  time  am  I  king  and  lord  of  England.*  \ 

This  speech  recalls  the  words  addressed  by  the  English  to  Henry 
I  when  he  had  humbled  Robert  of  Belesme :  but  the  circum- 
stances were  very  different.  The  people  had  then  rejoiced  in 
the  humiliation  of  a  tyrant  who  was  persecuting  the  king  and 
themselves  alike ;  John  rejoices  in  the  death  of  a  fiekithful  servant 
who  had  until  now  stood  between  him  and  the  hatred  of  the 
people, — between  the  tyrant  and  his  destined  victims'.  Geoffire/s  Peter  des 
successor  was  a  foreigner ;  the  king,  to  the  great  disgust  of  the  succeeds, 
barons,  confided  the  justiciarship  to  Peter  des  Roches,  the 
Poictevin  bishop  of  Winchester*. 

The  meeting  at  S.  Alban's  is  the.  first  occasion  on  which  we  importance 
find  any  historical  proof  that  representatives  were  summoned  to  semblyat 
a  national  council.     The  reeve  and  four  men  were  probably     ^**^*' 
called  Mpoa  merely  to  give  evidence  as  to  the  value  of  the  royal 
laiids ;  but  the  fact  that  so  much  besides  was  discussed  at  the 
time,  and  that  some  important  measures  touching  the  people  at 
large  flowed  directly  from  the  action  of  the  council,  gives  to 
their  appearance  there  a  great  significance.     To  the  first  repre- 
sentative assembly  on  record  is  submitted  the  first  draught  of 
the  reforms  afterwards  embodied  in  the  Charter :  the  action  of  it  is  a  gene- 
this  council  is  the  first  hesitating  and  tentative  step  towards  or  represen- 
that  great  act  in  which  Church,  baronage,  and  people  made 
their  constitutional  compact  with  the  king,  and  their  first  sensible 
realisation  of  their  corporate  unity  and  the  unity  of  their  rights 
and  interests.     How  the  justiciar  would  have  carried  on  the 

>  M.  PsriB,  p.  340. 

*  M.  Paris,  p.  243 ;  W.  Cov.  ii.  215 ;  R.  Coggeshale,  p.  243. 

«  M.  Paris,  p.  243 ;  see  above,  p.  308.  *  R.  Coggeshale,  p.  243. 
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obBcurity     undertaking  we  cannot  even  goesa.   Unfortunately,  as  is  so  often 

hifltomna.    the  case  in  great  crises  of  history,  the  attention  of  the  historiani 

is  devoted  to  points  of  minor  interest;  and  when  we  abonl^ 

hear  of  great  constitutional  debates,  we  find  only  the  record  ol 

the  doings  of  the  legate  and  the  bishops.     The  one  significant 

The  writ  of  fact  is  this, — that  the  king  on  the  7th  of  November  summoned 

Novembar?*  .  . 

"13.  a  council  at  Oxford  to  which,  besides  the  armed  force  of  the 

knights,  each  sheriff  is  directed  to  send  four  discreet  knighte 

from  his  county  to  discuss  with  the  king  the  business  of  tLe 

country \     The  four  legal  men  of  tlie  deme^^  town^ps  are 

replaced  by  the  four  discreet  men  of  the  shjpe  :  the  very  wordi, 

^  ad  loquendum  nobiscum  de  negotiis  regni  nostri,'  are  an  omeD 

of  the  institution  of  representative  parliaments.     Again  howeTer 

the  historians  forsake  us,  and  we  do  not  even  know  that  tk 

assembly  was  ever  held. 

iniai4John      The  eventful  year  came  to  a  dose  without  overt   action. 

Wigs  abroad 

until  Oct.  19  Early  in  12 14  John  went  abroad  and  stayed  there  until  October ; 

when  immediately  on  his  return  he  called  the  northern  banrai 

to  account   for  not  accompanying  him.     But  they  had  beei 

(?onfedera-    beforehand  with  him.     They  had  met  on  the  pretence  of  pil- 

barons  at      ffrimaire  at  S.  Edmund's,  and  had  there  sworn  that  if  the  king 
S.Edmund's. »        ^  '  ^  ^ 

.  delayed  any  longer  to  restore  the  laws  and  liberties,  they  wocua 
withdraw  their  allegiance,  and  would  make  war  upon  him  until 
he  should  confirm  the  concession  by  a  sealed  charter.  The  pro- 
positions were  to  be  laid  before  him  immediately  after  Chiiei- 
mas ;  in  the  meantime  a  force  was  to  be  raised  sufiicient  to 
begin  if  not  to  decide  the  struggle*.  The  king  however  accele- 
rated the  crisis  by  demanding  a  scutage,  which  the  baroia 
refused  to  grant  ^. 

*  Report  on  the  Dignity  of  a  Peer,  App.  i.  p.  1 ;  Select  Ch&rters,  p.  179. 

*  M.  Paris,  pp.  252,  253.  The  northern  barons  again  took  the  VikL 
*  Barones  Northanhumbriae  in  unam  coeuntes  ^ententiam  ut  regem  coxDp«&^ 
rent  ad  reformandam  ecclesiae  et  regni  libertatem  et  ad  abolendas  prsTM 
consuetudines,  quas  ad  depressionem  ecclesiae  et  regni  tarn  pater  qostt 
frater  regiK,  cum  his  abnsionibus  qnas  idem  rex  adjeoerat,  olim  suscitaveraat* 
secundum  quod  rex  anno  praeterito  juraverat,  regem  super  his  ....  oiaat 
et  adhortantur,  insuper  et  cartam  Henrici  primi  profenmt.'  B.  Cogger 
hale,  p.  246. 

*  *  Dissensio  orta  est  inter  Johannem  regem  Angliae  et  qaoedam  de  pro- 
ceribus  pro  scutagio  quod  petebat  ab  illis  qui  oon  ierant  nee  miserant  com 
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John's  first  thought  was  to  attempt  to  divide  his  enemies.  John  gmnts 
rhe  dergy  might  be  detached  from  the  barons  by  a  promise  of  election  to 
iw  freedom  of  election  which  had  been  so  long  withdrawn  from        "*  *^'** 
ibem;  and  on  the  2iBt  of  November  a  charter  was  issued  to 
hi  effect  ^    This  fjEuled  of  its  purpose ;  for  the  bishops,  with 
^Angton  at  their  head,  had  of  course  not  taken  part  in  the  oath 
(t  S.  Edmund's ;  they  were  one  in  counsel  with  the  barons,  but 
ttd  Dot  been  compelled  to  break  off  relations  with  the  king;  nor 
»uld  they  have  armed  their  retainers  in  the  cause  without 
bowing  the  country  at  once  into  civil  war.     Nothing  more  was 
lone  until  after  Christmas.    On  the  feast  of  the  Epiphany,  John  He  reoeives 
i  the  Temple  received  a  deputation  from  the  barons  and  heard  Jan.  6. 1215. 
heir  demands :  smothering  his  indignation,  he  requested  a  truce 
intil  ^e  first  Sunday  after  Easter^.     This  was  agreed  to ;  and 
be  king  employed  the  respite  in  renewed  attempts  to  sow  dis- 
nist  among  his  enemies.     He  again  issued  the  charter  of  free-  His  mea- 
om  to  the  Church  ^  directed  the  oath  of  allegiance  and  fealty  precaution. 
>  be  taken  throughout  England^  to  him  alone,  and  demanded 

renewal  of  homage  from  his  tenants-in-chief.  Not  content 
ith  this,  he  took  the  vow  of  Crusade*,  involving  in  the  guilt  of 
kerilege  all  who  should  raise  their  hands  against  him.  But  the  ^'''Offrees  of 
arons  were  undismayed;  they  collected  an  army  at  Stamford, 
ad  marched  as  soon  as  the  truce  expired  to  Brackley  in 
Tordiamptonshire.  The  king,  who  was  at  Oxford,  sent  the 
rchbishop  and  William  Marshall  to  demand  their  conditions; 
ad  the  messengers  brought  back  a  long  schedule  of  demands, 

BO  in  Pictaviam.  Dantibns  enim  illud  plurimis,  oontradixerunt  ex 
quilonaribus  nonnulli,  illi  yidelicet  qoi  anno  praeterito  regem  ne  in 
ictaviam  transiret  impedierunt,  dicentea  Be  propter  terras  quae  in  Anglia 
oent  non  debere  regem  extra  regnnm  eeqid  nee  ipeum  euntem  scutagio 
Tare.  £  contrario  rege  id  tanquam  debitum  exigente,  eo  quod  in  diebus 
•tris  sui  necnon  et  fmtris  sic  fieret,  res  ulterius  processiset  nisi  legati 
aesentia  obstitisset.  Prolata  est  carta  quaedam  libertatom  ab  Henrico 
imo  Anglis  data,  quam  quasi  in  obeervandam  cum  sibi  confirmari  a  rege 
ocerea  jam  dicti  postularent,  dilata  est  res  in  annum  alteram.'  W.  Gov. 
217.  ai8. 

'  Statutes  of  the  Bealm,  L  281 ;  Select  Cbarters,  pp.  279-281. 
'  M.  Paris,  p.  253. 
'  M.  Paris,  p.  163. 

*  M.  Paris,  p.  253 ;  W.  Cov.  ii.  2l8. 

•  W.  Cov.  ii  219. 
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which  the  king  at  onoe  refused  to  grant.  The  barons,  on  the 
receipt  of  this  news,  proceeded  by  way  of  Northampton,  Bedford, 
and  Ware  to  London,  where  they  were  received  with  a  heartr 
welcome  on  the  24th  of  May.  The  adhesion  of  the  Londonen 
was  followed  by  a  great  defection  from  the  king's  party ;  neariy 
all  the  members  of  his  court  and  household  obeyed  the  summoitf 
addressed  to  them  by  the  confederacy,  and  left  John  without  tnj 
power  of  resistance.  Under  these  circumstances  he  set  his  sea] 
to  the  articles  proposed  by  the  barons,  and  issued  the  Great 
Charter  of  liberties  on  the  15th  of  June  at  Runnymede^ 
'  156.  The  Gfreat  Charter,  although  drawn  up  in  the  form  of  • 
royal  grant,  was  really  a  treaty  between  the  king  and  his  sab- 
ijects;  it  was  framed  upon  a  series  of  articles  drawn  up  by  them^ 
it  contained  the  proyision  usual  in  treaties  for  securing  its  exeen- 
tion,  and  although  in  express  terms  it  contained  only  one  part  ci 
the  covenant,  it  implied  in  its  whole  tenour  the  existence  vA 
recognition  of  the  other.  The  king  granted  these  piivil^es  on 
the  understanding  that  he  was  to  retain  the  allegiance  of  tbe 
nation.  It  is  the  collective  people  who  really  form  the  otbo' 
high  contracting  party  in  the  great  capitulation, — the  ^hrte 
estates  of  the  realm,  not  it  is  true  arranged  in  order  aooordii^ 
to  their  profession  or  rank,  but  not  the  less  certainly  combined  m 
one  national  purpose,  and  securing  by  one  bond  the  inte'estB  aid 
rights  of  each  other  severally  and  of  all  together.  The  Charter  coo* 
tains  a  clause  similar  to  that  by  which  Henry  I  tried  to  secure  tk 
rights  of  his  subjects  as  against  the  mesne  lords ;  but  now  the  pro- 
vision is  adopted  by  the  lords  themselves  for  the  security  of  fiur 
and  equal  justice :  *  All  the  aforesaid  customs  and  liberties  that 
we  have  granted  to  be  held  in  our  kingdom,  so  far  as  pertiisa 
to  us,  with  reference  to  our  vassals,  all  men  of  our  kingdom,  as 
well  clerk  as  lay,  shall  observe,  so  far  as  pertains  to  them,  with 
reference  to  their  men^.'  The  barons  maintain  and  secore  the 
right  of  the  whole  people  as  against  themselves  as  well  as  sgnM. 

*  M.  Paris,  pp.  ^52-255  ;  W.  Coventry,  ii  aig-aaa  ;  R,  Cc^egeshala,  ^ 
347-349.  The  best  account  of  the  crisis  is  to  be  found  in  the  pre&ce  {■•- 
fixed  by  Blackstone  to  his  edition  of  Magna  Garta. 

*  Select  Charters,  pp.  381-388. 

'  Articles  of  the  Barons,  §  48 ;  Magna  Carta,  §  6a.    See  above,p.  306. 
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beir  master.  Glanse  by  clause  the  rights  of  the  commons  are  it  prot«^ 
rovided  for  as  well  as  the  rights  of  the  nobles ;  the  interest  of  of  the 
lie  freeholder  is  everywhere  coupled  with  that  of  the  barons 
od  knights  ;  the  stock  of  the  merchant  and  the  wainage  of  the 
illein  are  preserved  from  undue  severity  of  amercement  as  well 
B  the  settled  estate  of  the  earldom  or  barony  ^  The  knight  is 
rotected  against  the  compulsory  exaction  of  his  services,  and 
be  horse  and  cart  of  the  freeman  against  the  irregular  requisi- 
ion  even  of  the  sheriff^.  In  every  case  in  which  the  privilege  of 
be  simple  freeman  is  not  secured  by  the  provision  that  primarily 
ffiicts  the  knight  or  baron,  a  supplementary  clause  is  addedfio 
efine  and  protect  his  right ;  and  the  whole  advantage  is  ob- 
uned  for  him  by  the  comprehensive  article  which  closes  the 
BKntial  part  of  the  charter. 

This  proves,  if  any  proof  were  wanted,  that  the  demands  of  |^e  'J"?" 
he  barons  were  no  selfish  exaction  of  privilege  for  themselves ;  semihly. 
t  provw  with  scarcely  less  certainty  that  the  people  for  whom 
l»y  acted  were  on  their  side.    The  nation  in  general,  the  people  The  people 
i  the  towns  and  villages,  the  commons  of  later  days,  the  English-  their  side, 
i^en  who  had  fought  the  battles  of  the  Norman  kings  agaiQst 
he  feudatories,  had  now  thrown  themselves  on  the  side  of  the 
»arons:   John's  tyranny  had  overthrown  that  balance  of  the 
•owere  of  the  State  which  his  predecessors  had  striven  with  so 
inch  earnestness  and  so  much  policy  to  adjust.     We  do  not. 
odeed  find,  in  the  list  of  those  who  forced  the  king  to  yield,  any 
Ames  that  prove  the  commons  to  have  been  influential  in  the 
rawing  up  of  the  articles :  the  conspicuous  names  are  those  of 
be  northern  barons,  of  the  men  of  the  great  ministerial  houses, 
od  of  that  remnant  of  the  Conqueror's  baronage  that  had  cut 
bemaelves  loose  from  Normandy  and  Norman  principles  and 
econciled  themselves  to  the  nobler  position  of  leaders  of  their 
rother  Englishmen.     It  was  probably  by  the  bishops,  Langton  Debt  of  the 
ft  particular,  and  the  1^1  members  of  the  confederacy,  that  the  Sbe^^bops 
ights  of  the  freeholder  were  so  carefully  fenced  round  with  pro-  *°     ^*"' 
^lis:  these  men  and  their  successors  led  the  commons  and 

^  Art.  Bar«  %  8 ;  Magna  Cturta,  §  ao. 
*  Art.  Bar.  %  ao ;  li£if(iia  Carta»  §  3Q, 
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^teSSw*   ^^^^  foj^  t\xetsi  until  the  Reformation,  with  little  discord  and 
^  'Ste.         ^'^  ^^^  jealousy  of  their  rising  influence ;  and  it  was  the  ex- 
tinction of  the  class  which  furnished  their  natural  leaders  that 
threw  the  Church  and  the  nation  under  the  tyranny  that  followed 
the  Wars  of  the  Roses. 

The  Great  The  Great  Charter  is  the  first  sreat  puhlic  act  of  the  nation. 

Charter,  a  .                    .         ,                ,7 

oonwraie  after  it  has  realised  its  own  identity :  the  consummation  of  .the 

act  of  the 

nation.  work  for  which  unconsciously  kings,  prelates,  and  lawyers  haTe 

been  labouring  for  a  century.     There  is  not  a  word  in  it  tiiat 
recalls  the  distinctions  of  race  and  blood,  or  that  maintains  the 
diArences  of  English  and  Norman  law.     It  is  in  one  view  tiie 
summing  up  of  a  period  of  national  life,  in  another  the  starting- 
point  of  a  new,  not  less  eventful,  period  than  that  which  it 
closes. 
^  the"^        Magna  Carta  in  its  completed  form  attests  the  account  givoi 
Charter  of    by  the  historians  of  its  origin  and  growth.     It  is  based  on  tlie 
I     charter  of  Henry  I ;  it  follows  the  arrangement  of  that  fiunoos 
'     document,  and  it  amplifies  and  expands  it^  so  as  to  bring  unde* 
r,the  principles,  which  were  for  the  first  time  laid  down  in  A-D. 
iioo,  all  the  particular  rights,  claims,  and  duties  which  had 
come   into  existence  during  the    developments   of  the  inter- 
vening century.     As  the  whole  of  the  constitutional  histoct 
of  England  is  little  more  than  a  commentary  on  Magna  Carts, 
a  brief  summary  of  the  articles,  regarded  as  the  outgrowth  of 
the  previous  history,  is  all  that  is  necessary  or  possible  at  tiii* 
stage  of  our  work. 
Motive  The  king  declares  himself  moved  to  issue  the  charter,  as  Iris 

dauseof  ®  .        ,  , 

the  Charter,  great-grandfather  had  done,  by  his  pious  regard  for  God  and 

his  desire  for  the  benefit  of  his  people  :  the  counsellors  by  whose 

advice  he  acts,  and  whose  names  he  enumerates,  are  the  bisb<^ 

and  barons  who  had  not  taken  an  overt  part  against  him,  or 

who  only  at  the  last  moment  had  joined  the  confederation  whid) 

compelled  him  to  yield. 

Grant  of  The  first  clause,  again,  as  in  the  charter  of  Henry  I,  secures 

liberties.      the  rights  of  the  Church ;   repeats  and  confirms  the  charttft 

twice  issued  already,  for  the  free  election  to  bishoprics,  and  the 
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Teat  principle  so   often  appealed  to  both  earlier  and  later^  , 
qaod  Anglicana  Ecclesia  libera  sit  ^/  I 

This  is  followed  by  a  series  of  clauses  protecting  the  tenants-  Aemedy 
j-chief  of  the  Crown  from  the  abuses  of  feudal  right ;  a  fixed  i^Wms  in 
un  b  determined  for  the  relief,  as  '  the  ancient  relief/  the  very  of?^f, 
aitement  betraying  the  nature  of  the  grievances  * ;  the  relief  is  2!d^''* 
^together  abolished  where  the  right  of  wardship  is  exercised ;  ™*™*®' 
le  latter  right  is  carefully  limited ;  the  disparagement  of  heirs      /  —7 
f  unequal  marriages  is  forbidden ;  and  the  widow  is  secured     ^ 
?&inst  spoliation  as  well  as  against  compulsion  to  take  another 
Qsbandl     The  latter  concession  John  had  already  declared 
imself  willing  to  grant  in  that  scheme  of  abortive  reforms 
hicb  he  propounded,  before  his  submission  to  the  pope,  in  a.d. 
212.    This  portion  of  the  charter  closes  with  three  articles  in  Remedy 
hich  the  king  renounces  the  oppressive  means  which  had  been  tynmnioRi 
)6d  to  secure  the  payment  of  debts  to  the  Crown  and  to  the  debts. 
ews,  in  whose  debts  the  Crown  had  an  ulterior  and  contingent 
tterest    These  clauses  show  that  the  king's  servants  had  de- 
»rted  fipom  the  rules  which  had  prevailed  in  the  Exchequer 
nder  Henry  II,  and  which  had  been  carefully  drawn  up  so 
» to  secure  the  rights  of  the  Crown  with  the  greatest  regard 
>  the  safety  of  the  debtor  *. 

The  twelfth  and  three  following  articles  are  those  to  which  The  oonifci- 
le  greatest  constitutional  interest  belongs ;  for  they  admit  the  artides. 
ght  of  the  nation  to  ordain  taxation,  and  they  define  the  way 
i  which  the  consent  of  the  nation  is  to  be  given.  No  scutage  or  Limitetion 
<^.  other  than  the  three  regular  feudal  aids,  is  henceforth  to  be  soutages. 
aposed  but  by  the  common  counsel  of  the  nation,  and  the 

1  Magna  Ch*rta,  %i.   Cf.  the  oharter  of  Henry  I,  (  I ;  Stephen,  Charter 

;  Select  Charters,  pp.  97,  114. 

'  Magna  Charta,  §§  a-4 ;  Art.  Bar.  §§  1-3.   Cf.  Charter  of  Henry  I, 

2 ;  Awze  of  Northampton,  %  4 ;  Dialogue  de  Scaocario,  lib.  ii  0.  10 : 

here  the  rule  that  a  reuief  is  not  to  be  taken  on  the  coming  to  age  of 

royal  ward,  is.  laid  down  as  it  is  in  the  charter  itself. 

'  Alt.  Bar.  §§  4,  17;  Magna  Carta.  §§  ^-^^   Cf.  Charter  of  Henrv  I. 

i  3*^4*    Walter  of  Coventry  says, '  sed  et  vidais  dicitur  propitius  exsti- 

^/  of  the  reforms  propoeed  in  iai2  ;  ii.  307. 

;•  Magna  Carta,  §$  o-ii ;  Art.  Bar.  §§  5,  n.  16,  34.  35.  Cf.  Charter  of 

^^  1>  hk  6>8;  Diafogus  de  Scaocario,  ii.  ia-17;  Asdze  of  Northamp- 

n»§4- 
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Method  of    common  comisel  of  the  nation  is  to  be  taken  in  an  aa80n% 

suminoiii  to 

the  national  <luly  Summoned ;   the  archbishops,  bishops,  abbots,  earls,  and 

greater  barons  are  to  be  called  up  by  royal  writ  directed  to 

each  seyerally;   and  all  who  hold  of  the  king  in  chie^  belov 

the  rank  of  the  greater  barons,  are  to  be  summoned  by  a  general 

writ  addressed  to  the  sheriff  of  their  shire ;  the  sammons  is  to 

express  the  cause  for  which  the  assembly  is  called  togellMr; 

forty  days'  notice  is  to  be  given ;  and  when  the  day  has  arrived 

the  action  of  those  members  who  obey  the  summons  shall  be 

Hiitorioal     taken  to  represent  the  action  of  the  whole  ^.     This  most  im- 

importanoo 

ofthew        portant  provision  may  be  regarded  as  a  summing-up  of  die 

history  of  parliament  so  Car  as  it  can  be  said  yet  to  exist  It 
probably  contains  nothing  which  had  not  been  for  a  long  time 
in  theory  a  part  of  the*  constitution :  the  kings  had  long  teat- 
suited  their  council  on  taxation ;  that  council  consisted  of  tbe 
elements  that  are  here  specified,  and  had  been  summoned  in  a 
way  analogous  to  if  not  identical  with  that  here  defined.  But  tbe 
right  had  never  yet  been  stated  in  so  clear  a  form,  and  the  state- 
ment thus  made  seems  to  have  startled  even  the  barons ;  tbey 
had  not  ventured  to  claim  it,  and  when  they  had  the  reins  of 
power  in  their  own  hands  they  seem  in  the  subsequent  ediliois 
of  the  charter  to  have  shrunk  from  repeating  the  clauses  which 
contained  it  \  It  was  for  the  attainment  of  this  right  tint  ^ 
struggles  of  the  reign  of  Henry  HI  were  carried  on ;  and  tbe 
realisation  of  the  daim  was  deferred  until  the  reign  of  his  suc- 
cessor. In  it  however  the  nation  had  now  obtained  a  dear, 
or  comparatively  clear,  definition  of  the  right  on  whidi  tbeir 
future  political  power  was  to  be  based. 

Aidflof,   ^        The  limitation  of  royal  exaction  is  supplemented  by  a  oor^ 
mesne  l<»rdi  ,.,...-,  *.     i  *      ,         i 

limited.        responding  limitation  of  the  power  of  the  mesne  lords;  the 

king  is  not  to  empower  them  to  take  aids  except  for  the  tbie^ 

recognised  purposes,  and  then  only  sums  such  as  are  reasonahk 


*  Magna  Carta,  §§  12-14;  Ait.  Bar.  $  3a.  The  provisioii  lor  the  ram 
moning  of  the  council  is  not  among  the  baroni*  artiolea,  and  fsobili^ 
expresses  the  earlier  practice  ;  see  above,  p.  467. 

*  This  clause  is  not  found  in  any  of  tlM  numerous  oonfimiatioQS  of  ^ 
Great  Charter. 
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nor  is   any  one  to  be  distrained  to  .perform  more  than  the 

proper  service  of  his  tenure  *. 

The  next  series  of  clauses  concern  judicial  proceedings :  the  Jadicia. 

suitors  who  are  involved  in  Common  Pleas  are  no  lontrer  to  be  common 

pleas, 
compelled  to  follow  the  Curia  Regis"  :  the  trials  are  to  be  heard  1    * 


in  some  fixed  place.  The  recognitions  of  novel  disseisin,  mort  ments, 
d'anceeter,  and  darrein  presentment  are  henceforth  to  be  taken 
in  the  county  courts,  before  two  justices  who  will  visit  each 
shire  every  quarter,  and  four  knights  chosen  by  the  county 
court  for  the  purpose'.  The  freeman  is  not  to  be  amerced 
in  a  way  that  will  ruin  him,  the  penalty  is  to  be  fixed  by  a  jury 
of  his  neighbourhood ;  earls  and  barons  are  to  be  amerced  by 
their  peers,  and  clerks  only  in  proportion  to  their  non-eccle- 
Bi%Btical  property  *.  Such  a  clause  proves  that  the  careful  pro- 
visions of  the  Exchequer  on  this  point  had  been  transgressed  by 
the  king,  who  had,  as  we  learn  from  the  historians,  imposed 
amercements  of  scandalous  amount  and  with  wanton  tyranny, 
just  a  he  compounded  by  fines  for  imaginary  offences.  Th®  {Se***  wer  of 
sheriffs,  constables,  coroners,  and  bailiffs  of  the  king  are  for- *Ji®  **»e"ff- 
bidden  to  hold  pleas  of  the  Crown  * ;  a  further  limitation  on  the 
power  of  the  local  magistrates,  which  had  been  already  curtailed 
by  the  direction  issued  in  Richard's  reign  that  no  sheriff  should 
be  justice  in  his  own  county.  Such  a  provision  shows  some 
mistrust  of  the  sheriffs  on  the  part  of  both  king  and  barons ; 
but  it  was  probably  disregarded  in  practice.  This  is  the  first 
of  a  series  of  articles  by  which  the  abuse  of  the  sheriff's  autho- 

'    ^  Magna  Carta,  §§  15, 16 ;  Art.  Bar.  $§  6,  7. 

•  Magna  Carta,  §  17;  Art.  Bar.  §  8. 

'  Magna  Cart&,  §§  18,  19;  Art.  Bar.  8.  See  the  Aaaize  of  Northampton, 

§ .«;. 

I  *  Magna  Carta,  §§  10-23 ;  Art.  Bar.  §§  9-1 1.  Cf.  Dialogue  de  Scac- 
cario,  lib.  ii.  c.  14,  where  the  order  to  be  observed  by  the  sheriff  in  sales 

\  is  prescribed :  '  Mobilia  cujusque  prime  vendantur,  bobus  autem  arantibus, 
per  qaoe  agricultura  solet  exerceri,  quantum  poterint  parcant,  ne  ipsa 
deficiente  debitor  amplius  in  futurum  egere  cogatur.'  This  is  a  piece  of 
Henry's  special  legislation  ;  Select  Charters,  p.  329. 

*  Magna  Carta,  §  34 ;  Art.  Bar.  §  14.  The  barons  had  asked  that  the 
(  sheri^  should  not  interfere  in  pleas  of  the  Crown  sine  coronaloribus :  the 
j  charter  forbids  both  sheriff  and  coroners  (vel  coronatores)  to  hold  such 

pleas ;  a  fact  m  hich  seems  to  suggest  that  there  was  some  jealousy  of  the 
1  elective  officer.    Cf.  Assize  of  Bichard  I,  aj).  1194,  art.  ai ;  and  see  above, 
p.  505. 
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Remedy  of    rity  b  reetrained ' ;  the  ferms  of  the  counties  and  other  jurisdie- 

abuses.        tiouB  are  not  to  be  increased  ;  the  debts  due  to  the  Crown  whidi 

exaottofu.     are  collected  by  the  sheriff  are  to  be  collected  under  the  view 

of  the  lawful  men  of  the  neighbourhood ;  the  goods  of  intestates 

are  to  go  to  their  natural  heirs ;  the  royal  officers  are  to  paj 

for  all  the  provisions  which  they  take  by  requisition ;  they  are 

not  to  take  money  in  lieu  of  service  from  those  who  are  willing 

to  perform  the  service  in  person;   they  are  not  to  seize  the 

horses  and  carts  of  the  freeman  to  do  royal  work;    nor  his 

wood  without  his  consent;   the  lands  of  convicted  felons  are 

to  be  held  by  the  Crown  for  a  year  and  a  day,  and  then  to  revert 

to  the  lords  ^ ;  and  the  weirs  in  the  Thames,  the  Medway,  and 

the  other  rivers  of  England  are  to  be  removed. 

^Jl^  The    remaining    articles   of  general    application    are    o^  a 

articlei.        miscellaneous  character;   some  laying  down  great  principles^ 

and   others  defining  points  of  minute  and  occasional  import 

^JjH*^.      The  use  of  the  writ  of  Praecipe  is  limited'  :    the  uniformity 

r^uSiti?'     ^^^^'fi>^*8  and  measures  is  directed  in  the  words  of  Bidiar^s 

assize  * :  the  writ  of  inquest  in  cases  where  life  and  limb  are 

concerned  is  to  be  granted  freely ' :   the  king  will  not  daim 

the  sole  wardship  of  the  minor  who  has  other  lords,  except 

where  he  is  the  king's  tenant  by  knight  service  ^ :  no  bailiff  is 

to  force  a  man  to  compurgation  or  ordeal  without  faithful  wit- 

PriW^gMi  of  nesses  ^     Merchants  may  go  out  and  come  in  without  paying 

exorbitant  customs  ;  and  all  lawful  men  may  leave  the  kingdom 

and  return  except  in  time  of  war,  or  when  the  traveller  beloogi 

Bscheats.     to  a  nation  at  war  with  the  king  \     The  vassals  of  an  escheated 

honour  are  not  to  be  treated  by  the  king  as  tenants  in-chief 

*  Magna  Carta,  §§  35-33 ;  ^^-  B*r.  §§  14-16,  18-23. 

*  See  Dialogus  de  Scacourio,  lib.  ii.  c.  10  ;  Assize  of  Clarendon,  $  5. 

*  Art.  Bar.  $  24 ;  Magna  Carta,  §  34 ;  Glanvill,  lib.  L  c.  6.  See  Bbck- 
stone,  Comm.  iii.  374 ;  Brunner,  Sd^wurgericht,  pp.  405-407.  It  k  a 
peremptory  writ  enjoining  the  sheriff  to  command  the  peracm  in  gurertn 
to  do  some  act,  or  show  why  he  should  not  be  compelled.  It  wm  ii 
fiMSt  an  evocation  of  the  particuJar  cause  to  the  king's  oonrt. 

*  Art.  Bar.  $  la  ;  Magna  Carta,  $  35  ;  Hoveden,  it.  33. 

»  Art.  Bar.  §  36  ;  M.  C.  §  36.  •  Art.  Bar.  §  37  ;  M.  C.  §  37. 

^  Art.  Bar.  §  38 ;  Magna  Carta,  $  38. 

'  Art.  Bar.  §§  31,  33 ;  Magna  Carta,  (§  41,  43.  A  similar  pririlege  M 
been  granted  by  charter  as  early  as  Apr.  5,  1200.    See  Charier  BoHs,  p.60. 
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of  the  OrowD,  but  only  to  pay  such  reliefs  and  aids  as  they 

would  owe  to  the  mesne  lord  if  there  were  one^     The  forest  5*^®^^?' 

.    the  forest 

courts  are  not  to  compel  the  attendance  of  any  man  who  isabnaee. 
not  directly  concerned  in  the  forest  jurisdiction :  this  clause 
relieves  the  people  of  the  shires  in  which  the  forests  lie  from 
fte  compulsory  attendance  directed  by  the  Assize  of  Wood- 
stock*. It  is  followed  by  a  still  greater  concession;  all  the 
forests  made  in  the  present  reign  are  disforested,  and  all  rivers 
placed  in  fence  are  thrown  open;  a  thorough  investigation  of 
^  the  forest  usages  is  to  be  made  by  an  inquest  of  twelve 
iwom  knights,  and  all  the  bad  customs  are  to  be  abolished 
"brthwith '.  By  these  clauses,  which  form  the  only  forest  charter 
»3U€d  by  John  *,  a  great  yet  reluctant  concession  is  made  to  a 
leQiand  which  had  been  increasing  in  intensity  and  listened 
^  with  stubborn  disregard  for  a  century  and  a  half. 
Other  clauses  are  of  a  more  jreneral  character.     The  thirty-  Bp*"**"*^^'* 

iinth  and  fortieth  are  famous  and  precious  enunciations  ofP™Jcipie8 
.    ,  of  jQstioe. 

mnciples.     *No  free  man  shall  be  taken,  or  imprisoned,  or 

lisseized,  or  outlawed,  or  exiled,  or  any  wise  destroyed ;  nor 

wll  we  go  upon  him,  nor  send  upon  him,  but  by  the  lawful 

'idgment  of  his  peers  or  by  the  law  of  the  land.     To  none 

^  we  sell,  to  none  will  we  deny  or  delay,  right  or  justice  ^' 

Hie  judicium  parium  was  indeed  no  novelty ;   it  lay  at  the  J^S^*^^*^ 

OQudation  of  all  German  law ;  and  the  very  formula  here  used     ' 

9  probably  adopted  from  the  laws  of  the  Franconian  and  Saxon 

^aesars;  but  it  was  no  small  gain  to  obtain  the  declaration 

n  such  terms  from  a  king  who  by  giving  the  promise  made 

'  confes^n  of  past  misgovemment '. 

*  Art.  Bar.  §  36;  Magna  Carta,  §  46. 

Art.  Bar.  §  59  ;  Magna  Carta,  $  44.    See  the  Assize  of  Woodstock, 
n  ;  Select  Chapters,  p.  151. 

'  Art  Bar.  §  47 ;  Magna  Carta,  %  47.     Cf.  Charter  of  Henry  I,  $  10  ; 
nd  Stephen's  second  Charter. 

*  The  Forest  Charter  ascribed  to  him  by  Matthew  Paris  belongs  to 
lenry  III. 

*  Art,  Bar.  §§  49.  30. 

Compare  the  following  passages  from  the  Libri  Feudorum :  Conrad  the 
«^(a.o.  1034-1036)  says,  ' Praeoipimus  .. .  ut  nuUus  miles  . . .  tarn  de 
wtris  majoribus  valvassoribns  qnam  eorum  militibus  sine  certa  et  con- 
icta  culpa  saum  beneficinm  perdat  nisi  secundum  consuetudinem  ante- 
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Judffetto  Another  significant  article  pledges  tiie  king  to  conf<»r  ^ 
in  the  law.  sherifidoms  and  other  judicial  offices  of  the  local  coarts  onfy 
Btffhte  of     on  men  skilled  in  the  law  ^.     Another  secures  to  the  found^s 

patrons. 

of  religious  houses  their  rights  of  custody  during  TacaD^T^S* 
and  another  forhids  that  any  one  should  he  taken  or  imprisoned 
on  the  appeal  of  a  woman,  except  for  the  death  of  her  hushand '. 

GeM«i  Such,  with  the  provision  for  the  application  of  the  rules 

thus  enunciated  to  the  whole  nation,  are  what  may  be  called 

Tempoiwy   the  fleueral  articles  of  the  Charter.     The  remainder  is  composed 

of  clauses  of  special  and  transient  interest :  the  king  undertakes 

to  surrender  all  charters  and  hostages  placed  in  his  hands  ss 

securities,  and  to  dismiss  his  detested  group  of  foreign  servants, 

whom  he  had  gathered  round  him  either  as  leaders  of  ms- 

Dtsmianl  or  cenaries  or  a^  ministers  of  small  tyrannies.  As  soon  as  the 
meroeiuuies. 

pacification  is  completed  he  will  dismiss  all  his  mercenaiies, 

forgive  and  recall  all  whom  he  has  disseized  or  exiled ;  he  wiD 
then  reform,  on  the  principles  already  adopted,  the  forests  made 
by  his  father  and  brother,  and  do  justice  in  otiier  ways,  Ibr 
many  of  the  promises  made  in  the  earlier  part  of  the  Charter 
^wSiiL  ^^  ^^  retrospective  validity.  The  rights  of  the  Welsh  1^ 
have  been  oppressed  are  at  the  same  future  period  to  be  de- 
termined and  recognised;  the  Welsh  princes  and  Uie  king  of 
Scots  are  to  have  justice  done ;  and  a  general  amnesty  for  all 
political  ofiences  arising  out  of  the  present  quarrel  is  to  be 
given  * 

Meani  of  The  enforcement  of  the  Charter  is  committed  to  twenty-five 

execution.  * 

barons,  to  be  chosen  by  the  whole  baronage.     These  are  em- 

oeflsomin  nostrorum  et  judicium  parium  suotuixl  ...  Si  oonteDtio  foeit 
de  beneficio  inter  capitaneoa,  coram  imperatore  definiri  debet;  d.  voo 
fiierit  contentio  inter  minores  Talvassores  et  miuores  de  beneficio,  in  hidkiD 

?arium  auorum  definiatur  per  judicem  curtis.'  lib.  Feud.  I.  xriii. — Lotkar 
I  says,  *SancimuB  ut  nemo  milee  adimatur  de  possesaione  am  boiffica 
nisi  convicta  culpa  quae  sit  Uudanda  per  judicium  parium  suorom  ikat 
supra  dictum  est.'  Ibid.  c.  zxii  ;  Pertz,  Legg.  ii.  39;  app.  p.  185.  Id  tte 
laws  of  Henry  I  (so  called)  the  same  principle  is  laid  down :  '  Ubo- 
quisque  per  pares  suos  judicandus  est.' 

^  Art.  Bar.  §  4a ;  Magna  Carta,  §  45.    On  this  principle  tJie 
of  a  oourt-leet  must  be  a  learned  steward. 

*  Art.  Bar.  §  43 ;  Magna  Cw^  %  46. 

*  Magna  Carta,  §  54. 

*  Magna  Carta,  §§  49-59,  62 ;  Art  Bar.  §§  44-46. 
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powered  to  levy  war  against  tiie  king  himself  if  he  refuse  to  ^^^^y.^^^ 

do  justice  on  any  claim  laid  before  him  by  four  of  their  number;  executow. 

and  in  conjunction  with  the  communa — ^the  commonalty  of  the 

whole  realm — to  distrain  him,  saving  his  royal  person  and 

queen  and  children  *. 

The  last  clause  contains  the  enactincp  words,  ^  We  will  anA  Bnaoting 

words  ftDCl 
firmly  enjoin,'  and  the  oath  to  be  taken  on  the  part  of  theoath. 

king  and  on  the  part  of  the  barons,  that  all  these  articles 

shall  be  observed  in  good  fiskith  and  without  evasion  of  their 

plain  construction  *. 

In  this  mere  abstract  of  the  Great  Charter  we  have  the  J®SJ|'^°" 
summing-up  of  the  rights  and  duties  that  have  been  growing  JjS^ 
into  recognition  whilst  the  nation  was  growing  into  conscious- 
ness.    The  OommwML  toHiM  terrae,  which  is  to  join  with  the 
twenty-five  barons  in  the  execution  of  the  Charter,  has  at  last 
entered  upon  its  career  of  constitutional  life. 

So  great  a  boon  as  Magna  Carta  might  almost  excuse  the  Inquiry 
men  by  whose  agency  it  was  won  from  a  trial  at  the  bar  of  persons  who 
history.     But  so  much  of  the  earlier  fortunes  of  the  constitution  Charter. 
turns  upon  personal  history,  on  the  local,  official,  and  family 
connexions  of  the  great  men,  that  we  cannot  dismiss  the  sub- 
ject without  the  inquiry,  Who  were  the  men,  and  what  was 
their  training  ?     Who  were  the  barons  that  now  impose  limits 
q^  royal  tyranny,  and  place  themselves  in  the  vanguard  of 
liberty?     How  have  they  come  to  sit  in  the  seats  and  wield 
the  swords  of  those  whom  so  lately  we  saw  arrayed  in  feudal 
might  against  king  and  people  1 

The  barons  who  took  part  in  the  transactions  out  of  which  Pooribid 

^  olassifloation 

Magna  Carta  emerges — and  the  whole  baronage  was  in  one  way  of  the 
or  another  directly  concerned  in  it — ^fall  into  four  classes  :  those 
who  began  the  quarrel  in  a.d.  12 13  by  refusing  to  follow  the 
king  to  Franoe;  those  who  joined  them  after  the  coimcils  held 
at  8.  Alban's  and  in  S.  Paul's ;  those  who  left  the  king  in  the 
spring  of  A.D.  12 15  after  the  adhesion  of  the  Londoners;  and 
those  who   continued  with  him  to   the  last.     Each  of  these 

>  Magna  Carta,  §  61 ;  Art.  Bar.  §  49.  '  Magna  Carta,  §  63. 
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divisions  contained  men  who  acted  on  the  gitnind  of  pnhfie 
right,  and  others  who  were  mainly  inflaenced  hy  private  friend- 
ship and  gratitude,  or  by  the  desire  of  avenging  private  wrongs. 

The  first  class  was  chiefly  composed  of  the  north  cooniTj 
barons,  the  Northimbrani,  Norenses,  Aquilonares  of  the  chroni- 
elers.  No  list  of  them  is  given,  but  they  can  be  easily  dis- 
tinguished in  the  roll  of  chiefs  enumerated  by  Matthew  Paris 
in  connexion  with  the  assembly  at  Stamford  :  they  are  Eastaee 
de  Vesci,  Richard  de  Perci,  Robert  de  Ros,  Peter  de  Bruis, 
Nicolas  de  Stuteville,  William  de  Mowbray,  Simon  de  Kyme, 
Qilbert  de  la  Val,  Oliver  de  Vaux,  John  de  Lacy  the  constable 
of  Chester,  and  Thomas  of  Multon.  All  these  are  well-known 
names  in  the  north ;  many  of  them  appear  in  Domesday;  bat, 
with  the  exception  of  Mowbray  and  Lacy,  not  among  the  greater 
tenants- in-chief  at  the  time  of  the  Survey.  They  had  sprang 
into  the  foremost  rank  after  the  fall  of  the  elder  house  of 
Mowbray,  and  had  many  of  them  done  service  under  Richard 
de  Lucy  and  RanuH  Qlanvill  in  the  defence  of  the  north. 
Eustace  de  Vesci,  however,  was  closely  connected  by  marriaige 
with  the  king  of  Scots,  and  is  said  to  have  had,  like  Robert 
Fitz-Walter  and  William  of  Salisbury,  cruel  wrongs  to  avei^ 
upon  the  king. 

The  second  division,  containing  the  rest  of  the  confederates 
who  met  at  Stamford,  embraced  the  remnant  of  the  Conquest 
baronage,  and  the  representatives  of  the  families  which  had 
earned  lands  and  dignities  under  Henry  I  and  Henry  JL 
Amongst  these  the  most  prominent  is  Robert  Fitz-Walter,  a 
grandson  of  Richard  de  Lucy  and  a  descendant  in  the  male  fine 
from  the  Norman  house  of  Brionne.  With  him  are  Saer  de 
Quenci  earl  of  Winchester,  the  possessor  of  half  the  inheritaDce 
of  the  great  house  of  Leicester ;'  Henry  Bohun  earl  of  Hereford, 
and  Roger  Bigod  earl  of  Norfolk,  who  appear  side  by  side  as 
their  descendants  did  when  they  defied  Edward  I ;  Richazd  eaii 
of  Clare,  the  brother-in-law,  and  Qeoffi*ey  de  Mandeville  ear) 
of  Essex,  the  husband,  of  the  king^s  divorced  wife;  William 
Marshall  the  younger,  the  son  of  the  great  earl  whose  adhesioa 
waa  the  main  support  of  John;  Roger  de  Creissiy  WHliam 

Digitized  by  VjOOQIC 


xn.]  The  Barons  of  the  Charter.  541 

Maldait,  WiUiam  de  Lanyalei  and  others,  whose  names  recall  The  stam- 
the  jostiees  of  Henry  II's  Curia ;  and  with  them   Bobert   de  federat^ 
Vere,   Fulk   Fitz-Warin,   William   Mallet,  William   de  Beau- 
champ,  two  of  the  house  of  Fitz-Alan,  and  two  of  the  house  of 
Gant '.     Many  of  these  have  names  the  glories  of  which  belong 
to  later  history :  such  of  them  as  are  of  earlier  importance  may 
be  referred  to  the  two  sources  already  indicated;  the  great 
baronial  families  that  had  been  wise  enough  to  cast  away  the 
feudal  aspirations  of  their  forefathers,  and  the  rising  houses 
which  had  sprung  from  the  ministerial  nobility. 
The  third  class,  which  clunir  to  John  as  Ion  jr  as  he  seemed  The  third 

,  ,  class,  who 

to  have  any  hope   in  resistance,  was  headed   by  those  earls  joined  the 

,  .  ,  barons  after 

who  were  closely  connected  by  blood  or  by  marriage  with  the  their  entry 

11  -rT    ,    -m-.-ii.  i.    «  1.  1  t       1  .      »  ,  intoLondon. 

royal  house :  Earl  William  of  Salisbury,  the  kmg  s  natural 
brother;  William  de  Warenne,  the  son  of  Earl  Hamelin  and 
cousin  of  John,  and  Henry  earl  of  Cornwall,  grandson  of 
Henry  I.  With  them  were  William  de  Forz,  titular  count  of 
AumSle  and  lord  of  Holdemess,  a  feudal  adventurer  of  the  worst 
stamp,  whose  father  had  been  one  of  the  captains  of  Eichard's 
crusading  fleet ;  Kanulf  earl  of  Chester,  and  William  Marshall 
'  earl  of  Pembroke,  two  men  of  long  and  varied  experience  as 
;  well  as  great  social  importance,  who  seem  up  to  the  last  moment 
to  have  hoped  that  their  own  influence  with  the  king  might 
make  it  unnecessary  for  them  to  go  into  open  opposition.  In  The  present 
the  second  rank  come  (Geoffrey  de  Lucy,  Geoffrey  de  Fumival, 
Thomas  Basset,  Henry  de  Comhell,  Hugh  de  Neville,  and 
William  Briwere,  the  men  who  were  at  present  in  power  in  the 
Curia  Begis  and  Exchequer;  who  were  bound  in  honour  to 
adhere  to  their  master  or  to  resign  their  dignities,  and  who  had 
in  many  cases  been  too  willing  ministers  of  the  iniquities  that 
provoked  the  struggle. 
The  few  who  adhered  to  John  to  the  last  were  chiefly  those  Thefomjh 

•'  .  chtss; Johns 

who  had  everything  to  fear  and  nothing  to.  hope  from  the  victory  P®r^"*^. 

of  the  confederates ;  Bichard  de  Marisco  the  chancellor,  Peter 

de  Mauley,  Falkes  de  Breaut^,  Philip  son  of  Mark,  Gerard  de 

Atie,  Engelard  de  Cygonies,  Bobert  de  Gaugi,  and  others  whose 

^  M.  Paris,  pp.  353-355- 
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names  testify  to  thdr  foreign  extraction,  and  some  of  whom 
were  expressly  excluded  by  the  Oreat  Charter  from  ever  holding 
office  in  England  ^. 
The  king^        Of  the  bishops,  Peter  des  Boches  tbe  justiciar  was  probably 
SeViSScpef  the  only  one  who  heartily  supported  John :  he  was  a  foragn 
favourite  and  an  unpopular  man.     Pandnlf  the  papal  envoy  was 
also  on  the  king's  side ;  and  some  of  the  bishops  who  had  been 
lately  consecrated,  such  as  Walter  Gray  of  Worcester,  who  had 
been   chancellor  for  some  years,  and  Benedict  of  Rodieeter, 
probably  avoided  taking  up  any  decided  position.     Even  arch- 
bishop Langton  himself,  although  he  sympathised  with,  and 
partly  inspired    and    advised   the    confederates,   remained    in 
attendance  on  the  king, 
ciassifioap         It  is  worth  while  to  compare  with  these  lists  the  names  of 
twenty-fl^  those  counsellors  by  whose  advice  John  declares  that  he  issues 
^®*^  the  charter,  as  well  as  those  of  the  twenty-five  barons  to  whoM 

the  execution  was  committed.  The  former  body  is  composed  o£ 
the  bishops,  with  Stephen  Langton  and  Pandulf  at  their  head, 
and  those  earls  and  barons  who  only  left  John  liter  the  adhesion 
of  the  Londoners :  it  contains  none  of  the  northern  barons,  none 
of  the  second  list  of  confederates,  and  the  selection  was  perhaps 
made  in  the  hope  of  binding  the  persons  whom  it  includes  to  tbe 
continued  support  of  the  hard-won  liberties.  The  twenty-five 
executors  are  selected  from  the  two  latter  classes ;  they  are  as 
follows :  of  the  north  country  lords,  Eustace  de  Yesci^  William 
de  Mowbngr,  Kobert  de  Roe,  John  de  Lacy,  Richard  de  Percy  ; 
of  the  Stamford  confederates,  the  earls  of  Clare,  Ol^mceeJer, 
Winchester,  Hereford,  Norfolk,  and  Oxfofd;  Robert  Fitac- 
Walter,  William  Marshall  the  younger,  Qilbert  de  Clare,  Hugli 
Bigod,  William  Mallet,  John  Fitz-Bobert,  Roger  de  Mombexan, 
Richard  de  Muntfitd^et,  William  de  Huntingfield.  Two  of  tiie 
third  list,  William  of  Aum^le  and  William  •  of  Albini,  represent 
a  body  less  hostile  to  John.  G^fi^y'de  Say,  who  is  fonnd 
shortly  after  in  arms  against  John,  and  the  mayor  of  London^ 
complete  the  number  \ 

>  Art  50. 

'  M.  Paris,  p.  a6a ;  Select  GhaHen,  p.  398. 
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In  a  further  stase  of  onr  inquiry  we  shall  he  ahle  to  trace  the  importance 

.   .  ^      J  ofiroieliBta. 

subeequent  divisions  of  party  and  policy  that  sprang  out  of  these 
several  comhinations,  in  that  altered  state  of  affairs  which  fol- 
lowed the  Frendi  invasion,  and  through  the  difficulties  which 
beset  the  minority  of  Henry  III.  The  analysis  of  the  lists  con- 
firms the  evidence  of  the  historians,  and  proves  that  the  first  cry 
for  freedom  came  from  the  North,  that  it  was  taken  up  and 
maintained  hy  the  strength  of  the  haronial  party,  which  had 
learned  the  henefit  of  law,  peace,  and  good  government,  and  that 
the  demands  of  the  confederates  took  a  definite  and  defensible 
form  under  the  hand  of  the  archhishop,  and  on  the  model  of 
Henry  I's  charter :  that  this  hasis  of  agreement  was  accepted 
hy  the  people  at  large^  and  especially  hy  the  Londoners,  who  to 
some  extent  represent  the  commons  of  the  kingdom ;  and  was 
finally  adhered  to  hy  the  most  important  memhers  of  the 
government,  with  William  Marshall  at  their  head.  John  re- 
mained contumacious  till  all  hut  his  foreign  creatures  had  for- 
saken him,  and  when  he  yielded,  he  yielded  with  a  full  intention 
of  eluding  by  papal  connivance  all  his  promises.  The  Great 
Charter  is  then  the  act  of  the  united  nation,  the  church,  the 
barons,  and  the  commons,  for  the  first  time  thoroughly  at  one. 
It  is  in  form  only  the  act  of  the  king :  in  substance  and  in 
historical  position  it  is  the  first  effort  of  a  corporate  life  that 
has  reached  fall  consciousness,  resolved  to  act  for  itself  and  able 
to  carry  out  the  resolution. 
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CHAPTER    XIII. 

ADMIKISTRATIVE  AND   BEPBBSENTATIVE   IK8TITUTI0KS. 

156.  Character  of  the  period,  1155-1215;  amalgamation  and  natiooal 
unity; — ^in  blood. — 157.  In  language  and  law. — 158.  The  king.— 
159.  The  national  Ck>unoil. — 160.  Legislation.  — 161.  Taxation.— 
162.  Military  organisation.-j^l68.  Judicature. — 164.  The  insUtutioii  of 
Juries.— 165.  The  Town*. -7466.  The  Clergy. — 167.  Conduaion. 

chSL'SS'®        ^^^'  The  great  characteristic  of  the  English  constitatJoiuJ 
oonstitution  ^y®*^'^'  ^°  that  view  of  it  which  is  offered  in  these  payes.— the 

;  continnous  development  of  representative  institntions  from  the 
first  elementary  stage,  in  which  they  are  employed  for  local  pur- 
posgagd  in  the  simplest  form,  to  that  in  which  the  natiomd 
parliament  appears  as  the  concentration  of  all  l<v^l  and  pro- 
vincial machinery,  the  depoftitory  »f  ^^f^  iv.i)^f^^a  priig<»rft  »f 
^  kwtf.^  the  three  estat€sj>fj^e  realm.     We  have  traced  in  the  Angio- 
tutions.        Saxon  history  the  origin  and  growth  of  the  local  institntioaB^ 
and  in   the   history   of  the   '^^(>nn*^"    n>igng  the    creation  of 
a  Rfrnng  w^]piiy^iH<yftfivft  gyatep.     Not  that,   the   Anfiflo-Saion 
Norman       rule  had   no  administrative  mechanism,  or  that  the  NormMi 

central  -— — 2L ,       ^ — .■  T". 

institutions.  pQUtj^_^aS   Wanting  jn^ltsJOTfll    fl'T^    pi»/^^»/»ial    /^y^i^^ipii^   hut 

that  the  strencrth  of  the  former  was  in  thfl  Inwpr^  ^nd  that, 
of  the  latter  in  the  upper  ranges  of  the  social  system,  and  that 
the  stronger  parts  of  each  were  permanent.  In  the  reigM 
of  the  three  kings,  whose  history  was  sketched  in  the  list 
chapter,  we  trace  a  most  important  step  in  advance,  the  inter- 
penetration,  the  growing  together,  of  the  local  machinery  and 
the  administrative  organism.  We  have  already  examined  the 
great  crisis  by  which  they  were  brought  together;  now  we  beg'm 
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to  trace  the  process  by  which  the  administrative  order  is  worked  ^^  ^ 
into  the  common  law  of  the  people,  and  the  common  institutions  tration. 
of  the  people  are  admitted  to  a  share  in  the  administration  of 
the  state ;  the  beginning  of  the  process  which  is  completed  in 
national  self-government. 

The  period  is  one  of  amalgamation,  of  consolidation,  of  con- 
tinnous  prowinj;  together  and  new  development,  which  dis- 
tinjrpigliAft  flip  pfr^cess  of  organic  life  from  that  of  mere  mechanic 
contrivance  internal  law  from  external  order. 

•  The  nation  becomes  one  and  realises  its  oneness ;  this  real-  Jfealisatjon 
isatfi>n  is  necessary  before  the  growth  can  begin.     It  is  com-  uiiHy" 
pletm  iinder  Henry  II  and  his  sons.     It  finds  its  first  distjact 
expressioB  in  Magna  Carta.^  It  is  a  result,  not  perha^  of  the 
design  and  pui^pose  of  the  great  king,  but  of  the  converging  lines 
of  the  policy  by  which  he  tried  to  raise  the  people  at  large,  and  to 
weaken  the  feudatories  and  the  principle  of  feudalism  in  them. 
Henry  is  scarcely  an  English  king,  but  he  is  still  less  a  French 
feudatory.     In  his  own  eyes  he  is  the  creator  of  an  empire.  The  result 
He  rules  England  by  Englishmen  and  for  English  purposes,  policy. 
Normandy  by  Normans  and  for  Norman  purposes ;  the  end  of  all 
his  policy  being  the  strengthening  of  his  own  power.    He  recog- 
nises the  true  way  of  strengthening  his  power,  by  strengthening 
the  basis  on  which  it  rests,  the  soundness/the  security,  the  sense 
of  a  conmion  interest  in  the  maintenance  of  peace  and  order. 

The  national  unity  is  completed  in  two  ways.     The  En^ish  gntop  of 
have  united;  the  English  and  the  Norman  have  united  also. 
TEe'threefold  division  of  the  districts,  the  ym^JlT^  thft  West-  Bxtinctioii 
^^on  and  the  Mercian  k,w.  which  subsisted  so  loni^,  digapppArt}  tinrtSona. 
after  the  reign  of  Stephen.     The  terms  are  become  archaisms 


Step] 

which  occur  in  the  pages  of  the  historians  in  a  way  that  proves 
them  to  have  become  obsolete^;  the  writers  themselves  are 
uncertain  which  shires  fall  into  the  several  divisions.  Traces 
of  slight  differences  of  custom  may  be  discovered  in  the  vary- 
ing rules  of  the  county  courts,  which,  as  Glanvill  tells  us,  are 
so  numerous  that  it  is  impossible  to  put  them  on  record*; 

*  Simeon  of  Durham,  ed.  Hind^,  i.  aao-aaa. 

*  GlanyiU,  De  Legibus  Angliae,  lib.  zii.  a  6. 

N  Q 
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but  they  are  now  mere  local  by-laws^  no  real  evidence  of  per- 
manent divisionB  of  nationality.  In  the  same  way  Norman  and 
Englifihman  are  one.  Frequent  intermarriages  have  so  united 
them,  that  without  a  careful  investigation  of  pedigree  it  cannot 
be  ascertained, — so  at  least  the  author  of  the  Dialogus  de 
Seaccario  affirms, — who  is  English  and  who  Norman  \  If  thif 
be  considered  a  loose  statement,  for  scarcely  two  g^io^tioDS 
have  passed  away  since  the  Norman  blood  was  first  introduced, 
it  is  conclusive  evidence  as  to  the  common  consciousneM  of 
union.  The  earls,  the  greater  barons,  the  courtiers,  might  be  rf 
pure  Norman  blood,  but  they  were  few  in  number :  the  royml 
r^^  wAw  Aj  n^iioli  TCngiMii  •a  it  TTOfl  NfTrman  The  numWs  of 
Norman  settlers  in  England  are  easily  exaggerated ;  it  is  not 
probable  that  except  in  the  baronial  and  knightly  ranks  the 
infusion  was  very  great,  and  it  is  very  probable  indeed  tb>t» 
where  there  was  such  infusinn,  \%  gained  groundby  peaceaU« 
settlement  and  marriage.  It  is  true  that  Norman  lineage  w«i 
vulgarly  regarded  as  the  more  hdnourablc,  but  the  very  fiwt 
that  it  was  vulgarly  so  regarded  would  lead  to  its  bdng  claimed 
far  more  widely  than  facts  would  warrant:  the  bestowal  d 
Norman  baptismal  names  would  thus  supplant,  and  did  sup- 
plant, the~  old  English  ones,  and  th^  Norman  Christian  name 
would  then  be  alleged  as  proof  of  Norman  descent.  But  it  is 
fjEir  from  improbable,  though  it  may  not  have  be«i  actually 
proved,  that  the  vast  majority  of  surnames  derived  from  Eogli^ 
places  are  evidence  of  pure  English  descent,  whilst  only  tJio» 
which  are  derived  from  Norman  places' afford  even  a  presuiBpth» 
evidence  of  Norman  descen|^  The  subject  of  surnames  soutely 
rises  into  prominence  before  the  fourteenth  century;  but  » 
examination  of  the  indices  to  the  Bolls  of  the  Exdiequ^  nd 
Curia  Regis  shows  a  continuous  increase  in  number  and  import* 
ance  of  persons  bearing  English  names :  as  early  as  ^e  reign  of 
Henry  I  we  find  among  the  barons  Hugh  of  Bochland,  Rainer 

^  *  Jam  oohabitantibus  Anglicis  et  Normannis  et  alterutnim  azotes 
dueentibus  vel  nubentibus,  sic  permixtae  sunt  nationes  ut  vix  diseenii  poff^ 
hodie,  de  liberis  loquor,  quia  Anglicus  quia  Normannus  sit  genera ;  ezce^>tiB 
dumtaxat  ascriptitiis  qui  villani  dicuntor.*  Dialogos,  L  a  xo;  Sdeet 
Chartere,  p.  193. 
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of  Batb,  and  Alfred  of  Lincoln,  with  many  other  names  which  Enf^h 
flbow  eitl^r  that   Englishmen  had  taken  Norman  names  in  ^ 
baptism,  or  that   Normans  were   willing  to  sink   their  local 
sarnames  in  the  mass  of  the  national  nomenclature. 

157.  'Hie  union  of  blood  would  be  naturally  expressed  in- 
anity of  language,  a  point  which  is  capable  of  being  more  strictlyj 
tested.  AU.boiigr]^  French  is  for  a  l^^g  p<>inni1  ^ha  Un^i^^  nf 
the  palace,  there  is  no  break  in  the  continuity  of  th<>  |Rngr)ia>t  aa 
aJiterMry  languagp.  It  was  the  tongue,  not  onTy  of  the  people 
<tf  the  towns  and  villages,  but  of  a  large  proportion  of  those  who 
could  .read  and  enjoy  the  pursuit  of  knowledge.  The  growth  of  Modifica- 
the  .vernacular  literature  was  perhaps  retarded  by  the  influx  nacuku-iite- 
of  Mbmnan  lords  and  clerks,  and  its  character  was  no  doubt 
modified  by  foreign  influences  under  Henry  II  and  his  sons,  as 
it  was  in  a  far  greater  degree  affected  by  the  infiision  of  French 
under  Henry  III  and  Edward,  I :  but  it  was  never  stopped. 
It  was,  at  its  period  of  slowest  growth,  as  rapid  in  its  develop- 
ment as  were  most  of  the  other  literatures  of  Europe.  Latin 
^m  still  the  language  of  learning,  of  law,  and  of  ritual.  The 
English  had  to  struggle  with  French  as  well  as  with  Latin  for 
its  hold  on  the  sermon  and  the  popular  poem :  when  it  had 
forced  its  way  to  light,  the  books  in  which  it  was  used  had  their 
own  perils  to  undergo  from  the  contempt  of  the  learned  and 
the  proSme  &niiliarity  of  the  ignorant  But  the  fact  that  44  flnn^niiity> 
survived,  and  at  last  prevailed,  is  sufficient  to  prove  its  strengtlL_gctojLfiL 

The  last  memoranda  of  the  Peterborough  Chronicle  belong  ^to — ^ 

the  year  1154  :  the  last  extant  English  charter  can  scarcely  be 
earlier  than  11 55.  There  are  English  sermons  of  the  same 
o^tury,  and  early  in  the  next  we  reach  the  date  of  Layamon's 
Brute  and  the  Ormuluhi.  These  are  fragments  of  the  literature  ''"*£J!|^*" 
of  a  language  which  is  passing  through  rapid  stages  of  growth,  ™*'^*f3f'l^ 
and  which  has  not  attained  a  classical  standard.  Only  frag- 
ingits  are  left  for  the  successive  atagea  pass  so  quickly  that  the 
monuments  of  one  generation  are  only  half  intelligible  to  the 
Jiext.  ^TEe^rowth  of  the  language  and  that  of  the  literature 
pweed  in  aninvOTSfiL-ratio._  If  we  were  to  argue  from  these 
fegment87we  should  infer,  that  whilst  in  the  department  of 
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lawJihe  use  of  the  native  tongae  was  nA(y«'<"^^^y  rfyinfr^nnniiR,  it 
had  to  rise  through  the  stages  of  the  song  and  thg  garmaa  to 
4liai  point  of  deyplnpmpnf  s^t  whirli  t,hftflfi  Y^^f^  ro^iiirftH  hiwtnry 
and   deeper  ^npfry  rinmftiiHpd    tham    in    thftir  own    lMign>ffe. 

Such    a    Bgq"^"^    Tnfty  ]ipp\y  trl>P    ^"^**-^«>   ^^  <wlTi/>iififtu   in  the 

English,  but  it  more  probably  impl|>pi  ^l^**  A\m^  /if  frwiA 
in  the  classes  that  had  a  ^^^  ff^t*  lAamin^-  and  it  is  still 
more  probable  that  the  two  literatures  advanced  bj  equal  stqn 
until  the  crisis  came  which  banished  French  from  popular 
conversation.  There  are  traces  that  seem  to  show  that  En^^ 
irnn  hrrnming  thn  g[^— 'ij"*  »^»^^^^^<^^nAl  1«ngr^iftgft  of  tJip  higfag 
classy  The  story  of  Helewisia  de  Morville,  preserved  by 
William  of  Canterbury  in  his  life  of  Becket,  exhibits  the  wife  of 
one  of  the  murderers  as  using  English.  *  Huwe  of  Morvill,  wir, 
war,  Liulf  haveth  his  sword  ydrawen,'  was  her  cry  when  sbe 
invoked  the  aid  of  her  husband  to  punish  the  stubborn  virtue  of 
her  English  &vourite  ^.  Giraldus  Cambrensis,  a  man  of  higii 
Norman  descent,  could  not  onlj  read  but  criticise  the  language 
of  the  Chronicles  and  of  Alfred,  and  compare  the  dialects  ai 
northern  and  southern  England  '.  Hugh  of  Nunant,  a  N<»iiiaxi 
of  the  Normans,  mentions  it  as  a  strange  thing  that  WiQkiii 
Longchamp  the  chancellor  was  ignorant  of  the  language  of  the 
people, and  regards  it  in  special  connexion  with  his  hatred  and  coD' 
tempt  of  the  English '.  Latin  was  the  ordinary  language  of  the 
monks  of  Durham,  yet  they  conversed  in  English  with  8.  Gbdric, 
who  spoke  French  only  by  miracle*.  The  hymn  which  the 
blessed  virgin  taught  the  same  saint  was  in  English',  and  in 
English  it  is  recorded  for  the  reading  of  bishop  Hugh  de  Pubei 
At  Canterbury,  in  the  miraculous  history  of  Dunstan,  written  by 
Eadmer,  it  is  the  devil  that  speaks  French*  and  corrects  the  indif- 
ferent idiom  of  an  English  monk.  S.  Hugh  of  Lincoln,  who  wu 
a  Burgundian  by  birth,  did  not  understand  the  dialects  of  K^t . 

*  Will.  Cant  ap.^Oaee,  ii.  31.  «  Gir.  Chih.  0pp.  vi  177,  178. 

'  Ben.  Pet.  ii.  219 :  '  Ille  non  respondebat  quia  lingqam  AngficanaiB 
l^roniis  ignorabat.'  See  alao  Gir.  Camb.  V.  Galfridi,  in  Anglia  Saoi* 
li.  407. 

*  V.  S.  Godric,  pp.  103.  306.  •  Ibid.  p.  J08. 
'  £admer,  Y.  S.  DunstaDi,  p.  336. 
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and  Huntingdonshire,  but  he  was  addressed  by  the  natives  as  if  Engiiah 
it  were  naturally  to  be  expected  that  he  would  comprehend  spoken. 
what  they    said*.     Little  can  be   safely  inferred   from  such 
scattered  notices,  but  that  it  was  not  unconmion  for  educated 
people  to  speak  both  languages.     QLany  commixture  ^^  ^rfir'**^  ^^  oommix 
and  Enff^fih  ^\  tJ:^i«  period  there  is  no  trace:  the  language  of  French  with 
Chaucer  owes   its  French  elements  to  a  later   infusion:    the 
structure  of  our  language  is  affected  by  the  foreign  influence  as 
yet  in   a  way  which  may  be  called  mechanical  rather  than 
chemical :  it  loses  its  inflexions,  but  it  does  not  readily  accept 
new  grammatical  forms,  nor  does  it  adopt,  to  ^ny  great  extent, 
a  new  vocabulary. 

The  uniformity  ^f  Ifig*^^  flyfrf^m  jn  its  application  to  Norman  Qomolidtor 
and  Englishman  alike,  would  of  necessity  follow  from  a  state  oflegalflyawfa, 
societyjri  whinli  l^orman  was  undistingnishable  from  English- 
man  :  but  except  in  one  or  two  points  of  transient  interest,  it  is 
not  likely  that  any  great  distinctions  of  legal  procedure  had  ever 
"separated  the  two  races.     The  JJopnf^p  character  of  ^j^^^^gi^^     ^ 
Regis  and  the  English  character  of  the  shiremoot  stand  in  conr 

Iftij^  V.^glinb,  ^"*  >v>nonaA  nf  fV>Q  fliflforQnf  af\o\tA  pninmplpfl  frnm 

^whichJhfijLJgring.  The  Englishman  where  he  is  a  tenant-in- 
cHef  has  his  claims  decided  in  the  Curia  B.egis;  the  Norman 
vavassor  and  the  English  ceorl  alike  are  treated  in  the  shire- 
moot*. The  trial  by  battle  and  the  inquest  by  jury  in  its 
several  forms  are,  after  the  first  pressure  of  the  Conquest  is  over, 
dealt  with  by  both  alike.  The  last  vestige  of  difference,  the 
presentment  of  Englishry,  loses  what  significance  it  ever  had. 
The  tenures  are  the  same  for  all ;  the  Englbhman  is  not  dis- 
qualified from  being  a  tenant  in  capite  :  the  Norman  may  hold 
land  in  villenage :  the  free  and  common  socage  of  the  new 
system  is  really  the  free  possession  of  the  old,  and  the  man 
who  holds  his  acres  by  suit  and  service  at  the  county  court '  is  as 
free  as  if  he  continued  to  call  his  land  ethd  or  bocland,  over 

^  Magna  Vita  S.  Hugonis,  pp.  157,  268. 

*  Writ  of  Henry  I,  quoted  above,  p.  390.  ^  ^  j 

'  *Per  sectam  comitatus  et  de  hendemot,  unde  scntagium  dan  non 
debet.'    Rot.  Pip.  3  Job. ;  Madox,  Hist.  Eich.  p.  467. 
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he  viiioin    wliicb  nohc  but  the  kiny  had  aoken.     Xhft  *^*^  ^Iajm  wKifh  ig  ^n 

""^  ftV2Aptimi  ^ft  ft]]  f]iflfffi  jyy^nflrftliflaf^PB.  that  of  thft  r^tici  ar  m^ci. 

is,  it  would  ap])€ar,  exdusive^v  English :  but  even  these,  where 
they  have  recognised  claims  to  justice,  claim  it  according  to  its 
fullest  and  newest  improvements.  The  system  of  recogniti<»i  is 
as  applicable  to  the  proof  or  disproof  of  villein  extraction  as  to 
the  assize  of  mort-dancester  or  novel  disseisin :  nor  does  the 
diaquAliiication  undt^r  Trhirb  \hi  ^^ti"  ^iprt)  f^r  n'^HTifinn  nrif"' 
tiie  judicial  work  of  the  jury  and  assize,  arise  from  his  natit«i- 
ality,  but  from  his  status^  The  claims  of  his  lord  forbid  him  to 
seek  emancipation  by  tonsure ;  the  precarious  nature  of  bii 
tenure  forbids  him  to  testify  in  matters  touching  the  freo*  and 
fuller  tenure  of  other  men's  property. 

inriiahmen        ftjjj^Jfrflftt  pmrnnfmn  in  rhnrfih  sa\i\    Rfjtte  dopfi  j)Qt  yftf  poto- 
aoted.  monlv  fall  tq  the  lot  of  thft  aimplft  Engliahman       Wulfstao  d 

Worcester,  the  last  of  the  Anglo-Saxon  bishops,  dies  in  1095; 
Bobert,  the  scholar  of  Melun,  the  first  English  bishop  of  any 
note  after  the  Conquest,  belongs  to  the  reign  of  Henry  II  ^ 
The  Scot)  the  Welshman,  and  the  Breton  reach  episcopal  thrones 
before  the  Englishman.  Archbishop  Baldwin,  who  ¥ras  |»t)- 
moted  to  Canterbury  by  Henry  11,  seems  to  have  been  as 
Englishman  of  humble  birth;  Stephen  Langton  was  also  a» 
Englishman,  but  by  this  time  the  term  includes  men  of  either 
descent,  and  from  his  time  the  prelates  of  foreign  exkactioB 
form  the  exceptions  rather  than  th^  rule.  In  the  service  of  the 
State  however  it  is,  as  we  have  seen  already,  by  no  means  im- 
probable that  English  sheriffs  and  judges  were  employed  bj 
Henry  I :  and  English  scholars  and  lawyers  were  rising  into  dis- 
tinction in  Sicily  and  even  in  France. 
Character  ot  The  union  of  the  races  resembles  not  merely  the  mechanieal 
if  races.  union  of  two  bodies  bound  together  by  force,  or  even  by  mutual 
attraction,  in  which,  however  tight  the  connexion,  each  retains 
its  individual  mass  and  consistency :  it^is  mo>^  like  a  cheinMal 
commixture   in  which,  although  sk^tyl   Anftlyaia   t^^a^  jisjat- 

.9 
^  Bobert  is  distinctly  described  by  Robert  de  Monte,  ab  gtmt^  AitgHcfu 
(ed.  Pertz,  vi.  515);  John  of  Pagham,  who  was  made  bishop  of  W-mnfttt 
in  1 151,  may  also  have  been  English.  ^ 

Digitized  by  VjOOQIC 


xtn.J  The  JUmg.  551 

guiflh  the    ingredients,  they  are  so  united  both  in .  Ifflfr  and  Raanit  of 

-,  »  , I  ,  thp  oommi 

m  qualitiee,  that  the  result  of  the  commixture  is  something  ture. 
altogether'  distinct  from  the  elements  of  which  it  is  composed. 
The  in^ion  of  a  little  that  is  Norman  affects  the  whole  system 
of  the  English,  and  the  mass  which  results  is  something  different 
from  either  the  one  or  the  other.  True  the  great  proportion  of 
the  bulk  must  be  English,  but  for  all  that  it  is  not,  and  nothing 
win  ever  make  it,  as  if  that  foreign  element  had  never  been 

Hie  commixture   of  institutions  is  somewhat  similar :   the  Oommixtu 

-  ■•  of  institu- 

new  machinery  which  owes  its  existence  to  the  new  conception  tions. 

of  royal  power,  the  Curia  Regis  and  Exchequer,  does  not  remain 

aide   by  side  and  unconnected  with   the  shiremoot  and  the 

kindred  institutions :  it  becomes  just  as  much  a  part  of  the  Growth  of 

theoommc 
common  law  as  the  other  :  the  ancient  system  of  the  shire  rises  law. 

to  the  highest  functions  of  government ;  the  authority  of  royal 

justice  permeates  the  lowest  regions  of  the  popular  organisation. 

The  new  consolidating  process  is  one  of  organism,  not  of  mere 

mechanism  :    the  child's   puzzle,  the   perfect  chronometer,  the 

living  creature,  symbolise  three  kinds  or  stages  of  creative  skill, 

order,  organisation,  law;  the  point  that  our  history  reaches  at 

t^datj^.  of  Igagna  Carta  may  be  fixed  tm  t.h^  trnTiftition  fmm  ihr 

se^d  to  jhetiiird  stage. 

In  tracing  the  minute  steps  of  the  process  by  which  the  com-  Plan  of  th( 
mixture  of  race  and  institutions  was  so  completed  as  to  produce  chapter. 
an  organisation  which  grew  into  conscious  life,  we  may  follow  a 
principle  of  arrangement  different  from  that  used  in  the  eleventh 
and  earlier  chapters ;  and  after  examining  the  position  of  the 
kingj^^vide  the  discussion  under  the  four  heads  of  Jeyslation, 
taxatiqn,  the  military  system,  and  judicature;  closing  tb^  hiRf.oiy. 
of  \\^a  pArin(|  ttfi^]^  an  ftf fftmpt  to  tracc  the  origin  tod  develop- 
ment  ofthat  reprftflftntfttive  principle,  which  we  shall  find  runr 
^ny  throug}i  all  the  chanp^ea  of  administrative  policy,  and  forc- 
ing as  it  w.ere  the  blending  influence  whjch^nables  the  other 
element  to  assimilate,  or  perhaps  the  breath  of  life  which  turns  ^ 
mere  orgfehism  into  living  and  conscious  personality. 

ft^.     Tl^^  very  idea  of  kingship  had  developed  since  the  age  The  king. 
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lingship.      w}th  the  Chnrch.   The  divine  origin  of  royalty  had  been  insisted 

on  aa  an  *^Tg^^"^^^-  *^^^/T  ^"  ^^^  ^l^H"  ^^**  Bf  n*tf*  a^  rpgpnnsi- 

bilityr^  This  lesson  had   been  ismiliar  to  the  ancient  English 

lers,  and  its  application  had  been  summarily  brought  home. 

Ed¥ry,  like  Kehoboam,  had  spumed  the  counsels  of  the  Others, 

and  tiie  men  of  the  north  had  left  him,  and  taken  Edgar  to  be 

king.     But  the  truth  was  less  familiar,  and  the  apphcation  lea 

impressive  to  the  Norman,     The  CJonqueror  had  won  Engtei 

by  the  sword ;  and  though  he  tried  to  rule  it  as  a  national  kin^ 

it  was  not  as  one  who  would  be  brought  to  account :  William 

Bufus  had  defied  God  and  man  :  Henry  I  had  compelled  Anseiin 

to  give  him  a  most  forcible  reminder  of  the  source  from  whidi 

both  king  and  prelate  derived  their  power :  Stephen  had  sinned 

against  Gk)d  and  the  people,  and  the  hand  of  supreme  powCTwas 

traced  in  his  humiliation.     The  events  that  were  taking  place 

lonU  and    on  the  Continent  conveyed  further  lessons.    Tn  fha  nid  gtrn^ygka 

itiSn^ffe  between  pope  and  emperor  the  zeal  of  ncbt^""?"'^  "^^^  "^  ^ 

'"*•  afflrT^nTTe  latter  :  since  the  reign  of  Hftniy  TV  the  ^»lanee  of 

mopil  influence  was  with  the  popes?  an^c^fijmpottance  of^ 

balance  had  been  exemplified  both  in  fi^firiftny  and  in  France. 

k;hola§tio     The  power  of  the  pen  was  in  the  hands  of  the  clergy :  Hurii  d 
lew  of  king-  i 

hip.  Fleury   had  ftlfthnrat-ftly  ftTplft^pftd    tn    Hf.i^^  J  thp  ^n^Pft^Pfl 

John  of  Salisbury,  following  Plutarch  and  setting  up  Trajan  as 
the  model  of  princes,  had  ui^ged  the  contrast  between  the  tTzant 
and  the  king  such  as  he  hoped  to  find  in  Henry  11^.    Tet  these 
influences  were  thwarted  by  another  set  of  ideas,  not  indeed 
y  running  counter  to  them,  but  directed  to  a  different  aint    'ftc 
(   clergy  had  exalted  royalty  in  order  to  enforce  its  responabilities 
>egai  theoi^  on  the  conscience  of  the  king ;  the  lawyers  exalted  it  in  order^to 
jvereignty./  strengthen  its  authority  as  the  source  of  law  and  justice ;  making 
.    the  law  honourable  by  magnifying  the  attributes  of  the  law- 
giver.    And  as  the  lawyers  grew  more  poweirful  as  a  class,  the 
I   theory  of  royalty  approached  more  closely  to  absolutifim:  their 

*  See  bis  work  in  Baloxe's  MisceUaaea,  ii.  184  sq. 
'  In  the  Polycraticus,  tlyroiighoat. 

Digitized  by  VjOOQIC 


XIII.]  Idea  of  Bjoyalty.  553 

laDguage  has  a  tone,  a  force,  and  a  consistent  logic  that  is  want-  J?J}^"**j2j 
ing'to  the  exhortations  of  the  churchmen.     Y^t  even  to  the  1 

kwypr^fhift  iflffti    Tring  woa    nnf   fliA    man   wKa  ca^    im   Mm  lliimiTj 

but  the  power  that  would  enforce  the  law.  Glanvill  cites  and 
applies  to  Henry  II  the  maxim  of  the  Institutes,  *  quod  principi 
placuit,  l^is  habet  vigorem,' — a  principle  which,  as  Fortescue 
points  out,  is  absolutely  foreign  to  the  ideas  of  English  law  ^ ; 
tnd  the  author  of  the  Dialogus  de  Scaccario,  who,  although  him- 
self a  priest,  represented  4)oth  in  life  and  in  doctrine  the  minis- 
terial lawyer,  lays  down  that  the  deeds  of  ^ngs  are  not  to  be 
diecnssed  ^f  fnr^'^M^  ^7  infar^nr  moTij  fhftir  l^earts  are  in  th^ 

I I'lllMlllll    liniW^B  lij  iliiiiiBnot  by  huTTOftn  ju^g^*^"*^^^haf.  ^^ 

their  cause  must  staW  or  fall^.  Hi^ily  a  theory  of  absolutism  Practical 
is  compatible  with  very  strcJng  and  strict  limitations  in  practice  : 
yet  it  was  probably  under  the  idea  that  ihe  king  is  the  sovereign 
lord  of  his  people  that  Richard  L^od  John  forsook  the  time- 
honoured  practice  oT  issuing  a  charter  of  liberties  at  the  coro- 
natioa     John^s  Idea  of  his  own  position  was  definitely  that  of  John's  idea 

\  absolute^r^ce :  when  he  heard  the  demands  of  the  barons  he  position, 
inquired  why  they  had  not  asked  for  the  kingdom  also,  and/ 
swore  that  he  would  never  grant  ihem  such  liberties  as  would/ 
niake  him  himself  a  slave '  \.  yet  the  liberties  they  asked  were 
those  which  his*  forefathers  had  been   glad  to   offer  to  their 
P6(^le.     Curiously  enough  it  is  in  John  thaf  the  territorial  idea 
of  royalty  reaches  its  typicaLfiaunciation  :  all  the  kings  before    li 
him  had  called  themselves  on  their  great  scab  kings  of  the 
English :  John  is  the  first  whose  title  appears  on  that  solemn 
and  sovereign  emblem  as  Rex  Angli(^, 

The  growth  qf„realj)ower  in  the  -king^s  hands  had  advanced  Growth  of 
m  proportion  to  the  theory.  Everyjoneasure  of  internal  policy 
by^hich  the  great  vassals  hadbeen  rfiprftflsed^  or  t.hft  people 
8trpn|p|fl^TiAirl  x^  l^eep  them  in  check,  had  increased  the  direct 
;^crownj.  and  the  whole  ten3ency  ot  The  minis- 
tenal  system  hadbeen  in  the  same  direction.  Hence  it  was 
that  John  was  able  so  long  to  play  the  part  of  a  tyrant,  and 


^  De  laudibus  Iiegum  Angb'fye,  ch.  p. 
DialpguB,  prael;  Select  Charters,  p.  i6i.   \         '  M.  Paris,  p.  354. 
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that  the  barons  had  to  enforce  the  Charter  by  measures  which 
for  the  time  were  an  exercise  on  their  part  of  sovereign  powa*. 
Claim  of  the      Somewhat  of  the  greatness  of  the  royal  position  was  owing 
rule  of  the    to  the  claim,  which  at  this  period  was  sucoessfiilly  urged,  to  the 
islands.        supreme  rule  of  the  British  islands;  a  claim  which  had  been 
made  under  the  descendants  of  Alfred,  and  was  regarded  hj 
tradition  as  really  established  by  Ed&nr.     The  princes  of  Wales 
had  acknowledged  the  suzerainty  of  the  Conqueror,  and  had 
been  from   time  to  time    forced    in^   formal   submission  by 
William  Kufus  and  Henry  I :  but  Stephen  had  been  able  to  do 
little  on  that  side  of  the  island.  ^  Th^^||e  Welsh  wars  of 
Henry  11  were  not  amongst  his  most  si^H^d  expeditions,  yet 
by  arms  or  by  negotiations  he  managed  tMecure  the  homage  of 
Mihe  princes  \  on  one  of  whom  he  bestowed  his  own  sister  in 
marriage  ^      On   Bichard's  accession   the   homage   was  again 
demanded,  and  a  scutage  was  raised  on  the  pretext  of  an  expe- 
dition to  enforce  it.     Yet  when  Khys  ap  Griffith,  the  king  rf 
South  Wales,  came  to  Oxford  for  the  purpose  of  negotiatioDi 
Bichard  refused  to  meet  him  ^,  and  it  does  not  appear  that  he  ever 
renewed  his  homage.     On  the  death  of  Rhys,  the  disputed  sik- 
cession  to  his  principality  was  settled  by  archbishop  Hubert  « 
justiciar  *y  and  Griffith  his  successor  appeared  as  a  vassal  of  tlie 
English  king  at  the  court  of  John  *.    There  seems  to  have  been  bo 
reluctance  to  accept  the  nomiiml_juperiorit3Lii£-EuglaBijoJ<»f 
EcdjMjafl^sft&^was  comps^iBle  with  practical  independence.     But  the  faxi 
CTuje  uT"-     that  ^eif  brahopTl-frprY-ftiii  thrir   rrnrf  rn^'""   "t  ^pn*^rf*rHT 
— '-        and  were,  from  the   reign  of  Henrg^  I^  elected  and  admitted 
ugfejE&Iatttbori^  of  the  kmga  of  Englandy  is  sufficient  w 
prove  that  anything  lik^  r*<fr1  sovereignty  was  lost  to  the  so- 

'  *  Henry's  three  Welsh  wars  were  in  115  7,  1163,  and  1165.    Hcantge 

was  performed  by  the  princes  at  Woodstodt  July  1,  1163:  and  tb«y 
attended  his  court  at  Gloucester  in  11 75.  In  1 177  they  swore  fealty  li 
Oxford  in  May.  In  11 84  they  provoked  the  king  to  prepare  foraoother 
expedition ;  but  when  he  had  reached  Worcester,  Khys  ap  Griffith  met  bin 
and  did  homage.  The  South  Welsh  were  again  in  arms  in  1186.  The 
princes  of  North  Wales,  after  the  marriage  of  David  with  the  king*8  sister, 
were  faithful,  and  adhered  to  Henry  in  the  rebellion  of  1 1 73. 

*  Bened.  i.  162.  ■  Bened.  ii.  97.  *  Horeden,  iv.  Ji- 

*  Hoveden,  iv.  143. 
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Bftllcd  kings  oi  Wales.  _  They  were  diTided  amongst  themselves,  Poii^of 
ind  the  highest  object  of  their  political  aims  was  from  time  to  princes, 
time  to  throw  their  weight  on  the  side  of  the  disaffected  barons 
irho  were  their  neighbours :  creating  difficulties  in  the  way  of 
\he  king  of  England,  which  prevented  him  from  meddling  with 
them.  But  his  formal  suzerainty  was  admitted.  *  What  Christ 
tian,'  says  Matthew  Paris,  *  knows  not  that  the  prince  of  Wales 
is  a  petty  vassal  (vassalulus)  of  the  king  of  England  ^  ? ' 

It  was  very  different  with  Scotland,  although  Malcolm  Can* 
more  had  under  the  spell  of  the  Conqueror's  power  done  formal  J 
bomage  to  him,  an^^^h  of  the  sons  of  Margaret  had  in  turn 
Bought  support  agl^^Pus  competitors  at  the  court  of  Henry  L 
The  complicated  qu  JK>n  of  the  Scottish  homage,  an  obligation 
based,  it  is  said,  on  the  commendation  of  the  Scots  to  Edward 
the  Elder,  on  the  grant  of  Cumberland  by  Edmund  to  Malcolm, 
and  on  the  grant  of  Lothian  by  Edgar  or  Canute  to  the  king  of 
Scots,  was  one  of  those  diplomatic  knots  which  are  kept  unsolved 
by  mutual  reservations  until  the  time  comes  when  they  must  be 
cut  by  the  sword.  And  to  these  obscure  points  a  new  compli-^ 
cation  was  added  when  David  of  Scotland,  who  had  obtained  the"" 
EngUsh  earldom  of  Huntingdon,  succeeded  to  his  brother's  throne. 
Henry  the  son  of  David  received  the  earldom  of  .NQrfhiimhftTN. 
l^d  froqi  Stephen^  and  his  father  kept  during  the  whole  of  Ste- 
pben'RjiPJgP  ^  ^^^^  ^^  ^l^*^^i  county  as  well  as  Cumberland  and 
W(ftgfm^|.piQTi/^^  partlY  JP  the  alleged  interest  of  his  niece  the 
empress^  ^MHptiy-perhaps  with  the  intention  of  claiming  those 
territories  as  rightfully  belonging  to  his  Cumbrian  principality. 
Henry  II  not  only  obtained  the  restoration  of  the  northern 
counties  from  Malcolm  IV,  but  compelled  him  to  do  homage ' : 
William  the  lion,  who  succeeded  Malcolm,  acted  throughout  bis 
whole  reign  as  a  vassal  of  England,  attending  the  royal  courts 
&nd  acquiescing  for  the  most  part  in  a  superiority  which  it 


»  M.  Paris,  p.  6a6. 

*  Malcohn  IV  did  homage  to  Henry  II  at  Chester  in  1 157  ;  he  attended 
bun. at  the  siege  of  Toulouse,  and  was  knighted  by  him  at  Tours  in  1 159. 
He  did  homage  to  the  youneer  Henry  at  Woodstock  in  1163.  These 
homages  were  apparently  due  for  the  county  of  Huntingdon. 

Digitized  by  VjOOQIC 


55^  Constitutional  History.  Qchap. 

Scottish       would  have  been    folly  to  dispute^.     After  tiie  unsucceEsfiil 
*TO^^21     attempt  in  1174  to  assist  the  rebellious  earls,  in  which  he^rTas 
'■     ^        defeated  and   captured,  Henry  II  imposed  on  him  the  mc«t 
abject  terms  of  submission :  compelling  him  to  surrender  ^f 
cities  of  Lothian,  and  to  enforce  on  his  bishops  and  barons  a 
•direct  oath  of  fealty  to  the  English  crown.     From  that  obb^ 
tion  Richard  released  him  for  the  sum  of  ten  thousand  marks ; 
but   neither  Henry's   exaction  of  the   homage,  nor  lUchard's 
renunciation  of  it,   affected   the    pre-existent    claims.      With 
William  the  Lion  it  was  a  fer  more  important  object  ta  recover 
/'Northumberland,  Cumberland,  and  Westm^land,  than  to  vin- 
dicate his  formal  independence.     The  s^A  lie  ruled  or  ckimed 
to  rule  were  as  yet  unconsolidated :  he^ad  little  authority  in 
the  real  Scotland  that  lay  beyond  the  Forth,  and  from  which  his 
royal  title  was  derived.     The  English-speaking  provinces,  which 
he  held  as  lord  of  Lothian  and  of  Strath  Clyde,  were  as  yet  do 
more  Scottish  than  the  counties  which  he  wished  to  add  to 
them.     Yet  both  he  and  his  people  aimed  at  an  independence 
The  Scottiah  very  different  from,  that  of  Wales.     The  Scottish  bishops,  who 
»iy  from  the  beginning  of  the  twelfth  century  had  struggled  af^aip^ 
tfieattempTtp  reduce  them  i£\  HppftnHftnfiA  hti  Y(>rk  or  Cantg- 
bury,  refused  to  submit  theniaftlyftp  ^i\  f>i<>  "RngliRli  Hliimrb.  even 
when  tbey  swore  fe^ltv  to  thf  FiTTg^'"^  ^'"g  j  and  actually  ob- 
tained from   Pope  Clement  III  a  declaration  that  they  were 
subject  immediately  and  solely  to  the  apostolic  see  itsel£    Tbe 

*  William  succe^ed  his  brother  in  1165 ;  in  116^  he  followed  Hemy  H 
to  Normandy,  according  to  the  Chronicle  of  Melroee,  as  a  yaesal,  bat  re- 
turned shortly  after.  In  1 170  he  and  his  brother  David  did  homage  to  the 
younger  Henry,  according  to  Lord  Hailes  for  Huntingdon,  according  to 
Lord  Lyttleton  for  Lothian :  there  is  no  deoisiye  evidence  on  the  poaBt 
After  his  release  from  imprisonment  he  frequently  attended  the  Engiis^ 
court;  especially  at  Northampton  in  11 76,  at  Winchester  in  1177.  »^ 
Nottingham  in  11 79,  in  Normandy  in  1181,  at  Nottingham  in  the  same 
year,  at  London  in  1 185,  at  Marlborough  in  1 186.  He  attended  on  Bichml 
at  Canterbury  in  1189,  and  was  there  relieved  from  the  bondage  imposA^ 
by  Henry  II ;  and  was  again  at  court  in  1194  at  Nottingham.  In  itoo 
he  did  homage  to  John  at  Lincoln, '  salvo  jure  suo.*  At  this  time  the 
county  of  Huntingdon  was  in  the  hands  of  his  brother  David ;  it  is  there- 
fore mfficult  to  see  for  what  the  homage  could  have  been  due,  unless  it 
were  for  the  traditional  claim.  Possibly  William  yielded  it  in  tiie  hope  of 
recovering  the  northern  coimties,  in  which  he  did  not  succeed. 
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Scottish  barons,  even  before  thev  had  been  released  by  Richard,  Refb»l  to 
refosed  to  be  bound  by  the  English  undertaking  to  pay  the  din  tithe. 
Saladin  tithe  \     When  it  is  remembered  that  a  large  portion  of 
these  barons  were  adventurers  of  Norman  descent,  yho  had 


obtained  estates  in  the  Lowlands,  too  far  from  the  English  court 

to  fear  royal  interference,  it  is  not  difficult  to  see  how  thejsadfll 

pnnciple  ^ned^its  footing  in  {Scotland  in  such  sty^pyfh  »«  fn 

colour  air  Its  later  history.     The  Scottish  constitution,  as  it  English  in- 

,      >  .1     ^1  «    -      -n     ,.  1.         A_  fluencein 

appears^KSo^r  Ring  JJavid,  was  a  copy  of  the  English  system  as  Scotland. 

it  existed  under  Henry  fbut  without  the  safeguards  which  the 

royal  strength  should  have  imposed  on  the  great  vassals.    Hence 

the  internal  weakness  which  so  long  counteracted  the  deter- 

mined  ^ff^r^^>^  jj^^^'ruw^pi^  f^i*  national  independence.     The  Relation  of 

1 — — - — ,.,.         %  ,f^     .     f^TT TTTIT 1  •  1  GaUoway  to 

anomalous  condition  of  the  pnncipality  of  Galloway,  which,  as  Engiandand 


an  outlying  portion  of  the  Strath  Clyde  kingdom,  clung  to 
English  protection  to  evade  incorporation  with  Scotland,  and 
was  from  the  beginning  of  the  twelfth  century  subject  eccle- 
siastically  to  York,  gave  the  English  kingg  ^nntliAr  gfAnfljng- 
point  bey^d  the  border '.  But  although  Henry  11  raised  an 
army  for  the  reduction  of  Galloway  in  ii86,  and  even  marched 
as  far  northwards  as  Carlisle,  his  successors  did  not  regard  the 
question  as  worthy  of  a  struggle.  Alan  of  Galloway  appears 
amongst  the  barons,  by  whose  counsel  John  issued  the  charter, 

^  Bened.  ii.  44. 

'  Galloway  was  under  the  rale  of  Fergus,  an  almost  independent 
prince  (princeps),  who  was  connected  by  marriage  with  Heniy  I,  until  the 
year  11 60,  when  the  country  was  subdued  by  Malcolm.  Fergus  then  be- 
came a  canon  and  died  the  next  year.  On  the  outbreak  of  war  in  1 1 73, 
the  sons  of  Fergus  expelled  the  Scottish  officers  from  their  counlay, 
and  in  1 1 74  Henry  sent  envoys  to  invite  them  to  become  his  vassals. 
They  however  quarrelled  among  themselves,  and  Henry,  finding  that  they 
mtended  to  make  a  tool  of  him,  abstained  from  further  negotiations ;  and 
William  did  homage  for  Gralloway  as  well  as  Scotland.  In  11 76  however 
the  king  of  Scots  compelled  Gilbert  of  Galloway,  who  had  murdered  his 
own  brother  Uhtred,  to  do  homage  to  Henry,  as  a  Scottish  baron,  under  the 
terms  of  the  treaty  of  Falaise.  In  1 1S4  Gilbert  rebelled  against  William 
the  Lion,  and  died  before  the  war  was  over,  in  1185,  leaving  his  heir  in 
Henry's  hands.  The  territory  was  seiz^  by  his  nephew,  Ronald,  against 
whom  Henry  marched  in  1186.  Ronald  however  met  him  at  Carlisle  and 
did  homage:  he  retained  the  principality  until  he  died  in  1200  at  the 
English  court.  Alan,  his  son  and  successor,  married  a  daughter  of  David 
of  Huntingdon,  and  was  the  father  of  Dervorguilla  BallioL  GaUoway 
furnished  a  portion  of  Henry  1Tb  mercenary  troops. 


"Bootiand. 
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and  the  bishops  ofWhithem  received  consecratioii  and  misdoa  in 
York,  down  to  the  middle  of  the  fourteenth  centorj;  bnt  m 
territory  was  gradually  and  oompletdy  incorporated  wiUi  Seod 
land,  as  Scotland  gradually  and  completely  realised  her  ami 
national  identity :  Derv^rgoilla,  the  heiress  of  the  princes  0^ 
GkiUoway,  was  the  mother  of  John  Balliol,  king  of  Soots.  I 

Cbumsofthe       OvprJjf^Unfl  aa  a  yhole  the  <?1ftimP  ^^  ^^"   Angl^  g«Tnn  Wino^ 
Ireland.       were  only  titular.     Edgar  however,  who  had  obtained  the  snb^ 
mission  of  the  Northumbrian  Danes,  had  apparently  acted  ad 
patron  also  of  the  Ostmen  in  Ireland  ^.     Canute  may  not  impro^ 
bably  have  done  the  same ;  and  when  those  settlers  sought  and! 
obtained  an  ecclesiastical  organisation  in  the  reign  of  the  Con- 
queror they  received  their  bishops    frQia,JI?antCTbury. .   Bat 
nothing  more  had  been  done ;  and  it  is  uncertain  whetha*  in  the 
most  extensive  claims  of  the  Anglo-Saxon  kings  to  the  '  impe- 
lum'  of  all  the  British  isles  ^  Ireland  was  even  in  thongbt 
included.     Henry  11  however,  very  early  in  his  reign,  concdTed 
The  bun       the  notion  of  conquering  the  sister  island.     In  his  first  fB»r  hs 
'  obtained  from  the  English  Pope,  Adrian  IV,  the  bull  Ltnda- 
bUiter,  in  which,  by  virtue  of  a  forced  construction  of  the  forged 
donation  of  Constantino,  the  pontiff  as  lord  of  aU  isluids,  be- 
ll eiirv  pro-  stowed  Ireland  on  the  Ensrlish  kimr'.     In  the  council  of  Wiu- 

poses  a  con-  1,1,  ▼▼  i  i-^- 

qu(8tof  Chester,  held  the  same  year,  Henry  proposed  an  expedition  to 
conquer  the  country  as  a  kingdom  for  his  brother  William,  but 
was  dissuaded  by  the  empress  * ;  and  the  gift  remained  a  dead 
letter  until  1 167,  when  the  quarrels  of  the  native  princes  opened 
the  way  for  the  piratical  attempts  of  Bidiard  of  Clare.  In  1 171 
Henry  himself^  determined  to  avoid  the  Roman  l^^tion,  went, 
as  we  have  already  seen,  to  Ireland  and  received  the  Ibnofl] 

^  Coins  of  Ethelred  and  Canute,  if  not  also  of  Edgar,  were  struck  at 
Dublin ;  Robertson,  Essays,  p.  19S ;  Hading,  Annals  of  the  Coinage,  i.  t^ 
276 ;  and  Nicolas  of  Worcester  in  a  letter  to  Eadmer  oouncs  tbe  king  ^ 
Dablin  among  Edgar's  vassals.    Cf.  Kemble,  Cod.  Dipl.  ii.  404. 

'  '  Ego  Aetbelred  gentis  gubernator  AngHgenae  totinsque  insolae  ov 
regulus  Britannioae  et  caeteramta  insulamm  in  circuitn  adyacei^ni°^ 
Kemble,  Cod.  Dipl.  iii.  337 ;  cf.  348,  iv.  23. 

>  Giraldus  CambrensU,  0pp.  y.  316.  Ci  Job.  Salisb.  Metalogfeo^i^- 
c.  41.  John  of  Salisbury  brought  an  emenJd  ring  from  tbe  pop^  ^ 
Henry  II  by  way  of  investiture. 

*  Robert  de  Monte,  A.D.  1 1 55. 
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•bedience  of  both  kings  and  prelates,  the  king  of  Connaught,  The  sub- 
who  alone  resisted,  making  his  submission  by  treaty  in  1175^  the  Irish 
In  1 177  John  was  made  lord  of  Ireland,  and  reoeived  the  homage  8Je"feuciai 
of  some  6f  the  barons,  amongst  whom  his  father  portioned  out  ireiaacL 
the  country,  which  was  as  yet  unconquered  *.     In  1185  he  was 
lint  over  to  exercise  authority  in  person^  but  he  signally  failed 
.  to  shojir  any  capacity  for  government,  and  was  recalled  in  dis- 
grace./. •#  Henry  seems  to  have  thought  that  a  formal  coronation 
night  secure  for  his  son  the  obedience  of  the  Irish,  and  obtained 
from  tJrban  III  licence  to  make  him  king,  and  the  licence  was 
4ocompanied  by  a  crown  of  gold  and  peacock's  feathers  ^     But  John  nnd  his 
although  a  special  legate  was  sent  for  the  purpose  in  1 18*7.  JohnJords  of  Ire- 
wasnever  crowned, and  the  fcings  ot  England  remained  lords  only 


of  uetod  uutll  IlBiiry^lil  t^^lr  ^'J^a  fif.lA  nf  j^jj^g  without  coro*^ 
nafibn.  ^  John,  during  the  years  of  the  Interdict,  made  an  expe- 
dition to^reland,  in  which  he  had  some  success,  bringing  the 
Dnglish  settlers,  who  already  aimed  at  independence,  into  some- 
thing like  order.  But  the  lordship  of  Ireland  was  little  more  i 
than  honorary ;  tlie  native  population  were  driven  into  semi- 
barbarism,  and  the  intruding  race  were  scarcely  subject  even  in 
name  to  the  English  crown.  The  resignation  of  the  kingdom  of 
England  to  the  pope  in  12 13  was,  however,  accompanied  by  the 
surrender  and  restoration  of  Ireland  also ;  and  of  the  annual 
tribute  of  a  thousand  marks,  three-tenths  were  assigned  to 
Ireland,  whilst  seven-tenths  were  to  be  paid  for  England.  The  Now  eocie- 
factthat  Ireland  had  in  iifji  received  a  new  ecclesiastical  con-  constitution 
stitu^nfrom  Pope  Eugenius  probably  saved  it  from  annexation 
to  the.4Mwincfi_of  Canterbury,  or  to  the  jurisdiction  of  the 
primate  of  England. 


Whilst  the  king  of  England  was  thus  asserting  and  partially  Homagej 
realising  imperial  claims   over  his   neighbours  in  the  British  fan^  for 
islands,  he  was  in  his  continental  relations  involved  in  a  net  of 
homages  and  other  kindred  obligations,  which  might  seem  to 
derogate  from  the  idea  of  royalty  as  much  as  the  former  mag- 
nified it.     As  duke  of  Normandy  he  was  a  vassal  of  the  king  of 

»  Benedict,  L  101-103.  *  Ih.  i.  161,  165.  '  Hoveden,  il  307. 
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HsDM^br  France;  and  as  dukes  of  Aqoitaine,  coants  of  Poicton,  iod 
counts  of  Anjoo,  Henry  11  and  his  sons  stood  in  still  more  com- 
plicated feudal  connexion.  The  Norman  kings  had  avoided  ae 
much  as  possible  even  the  semblance  of  dependence.  The  Con- 
queror was  not  called  on  after  the  Conquest  to  do  homage  to 
his  suzerain,  and  William  Rufus  never  was  duke  of  Normandy. 
Henry  I  claimed  the  duchy  during  the  life  of  Eobert,  but  he 
avoided  the  necessity  of  the  ceremony  by  making  his  son  reoeiYe 
the  formal  investiture  ^ ;  and  Stephen  followed  the  same  plan,  to 
secure  Normandy  for  Eustace  *.  In  these  cases  the  royal  dig- 
nity was  saved  by  throwing  the  duty  of  homage  upon  the  heir; 
David  king  of  Scots  had  allowed  his  son  Henry  to  take  the  oath 
to  Stephen,  and  thus  avoided  a  ceremony  which,  although  it 
might  not  have  humiliated,  would  certainly  have  compromised 
Henry  11  had  performed  all  the  feudal  ceremonies  doe 
Lewis  YII  before  he  obtained  the  English  crown  * ;  and  ob 
the  succession  of  Philip  would  willingly  have  devolved  th« 
renewal  of  homage  on  the  sons  amongst  whom  his  great  foreign 
dominion  was  to  be  divided  *.  When  however,  after  the  death 
of  his  eldest  son,  he  found  himself  in  1 183  obliged  to  make  a 
fresh  settlement  of  his  estates,  with  that  politic  craft  which  he 
embodied  in  his  saying  that  it  was  easier  to  repent  of  words 
than  of  deeds,  he  sacrificed  his  pride  to  his  security,  and  did 
formal  homage  to  his  young  rival  ^  Richard  had  done  the 
same  before  his  accession,  and  was  not  called  on  to  repeat  it  ^. 

Homage  of  John,  after  in  vain  attempting  to  avoid  it,  and  after  settng 
Arthur  invested  with  Normandy  and  the  other  paternal  fiefe, 
yielded,  as  his  father  had  done,  to  expediency,  and  performed  in 

'  William  the  Etheling  did  homage  for  Normandy  in  1 1 19.  Coot  F. 
Wig. ;  W.  Malmesb.  G.  B.  v.  §  419. 

*  In  II 37  ;  Hen.  Hunt.  foL  22a  ;  Hoveden,  i.  19a. 
'  Hen.  Hunt.  fol.  221,  aza;  Hoveden,  i.  190,  191. 

*  He  did  homage  for  Normandy  in  115 1  to  Lewis  VII.  R.  de  Moote, 
(Bouquet*  xiii.  29a). 

*  The  younger  Heniy  acted  as  seneschal  of  France  at  the  coronation  of 
Philip  II.    B^ed.  L  342. 

*  Hoveden,  ii  384  ;  Bened.  i.  306. 

^  At  least  no  mention  is  made  of  the  repetition  of  the  ceremony  in  the 
account  of  his  interview  with  Philip  immediately  after  his  fikther^s  death, 
Bened.  ii,  74. 
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i.D.  1200  the  homage  which  was  a  few  years  later  made  one  of 
the  pleas  for  his  forfeiture  ^.  His  mother  was  still  alive,  and 
Eh)m  her  he  chose  to  hold  Aquitaine,  she  in  her  turn  doing  the 
tiomage  to  the  suzerain  *.  ^ 

If  tiie  royal  consecration  was  supposed  to  confer  such  dignity  PimMurye- 
that  it  was  a  point  of  honour  to  avoid,  if  possible,  the  simple  Swra  by 
geremonies  of  homage  and  fealty  for  fiefs  for  which  it  was  justly  ""^^ 
blue,  it  was  onljjn  the  greatest  emergen^'y  ^"<1  iinr1f>r  flm  T^/^af. 
humiliating  circumstances  that  the  wearer  of  the  crown  could^ 
iiveet  himself  of  his  right  and  receive  it  again  as  the  gift  of  hig 
teppgrary  maater.     Ytt  this,  if  we  are  to  believe  the  historians. 


happened  twice  in  the  .short  period  before  us.  Richard  wasoaaeaof 
compelled  to  resign  the  crown  of  England  to  Henry  VI  during  johiu 
his  captivity;  and  John  surrendered  his  kingdom  to  Inno- 
cent in :  in  both  cases  it  was  restored  as  a  fief,  subject  to 
tribute :  and  in  the  former  case  the  bargain  was  annulled  by 
the  emperor  before  his  death,  although  Richard  was  regarded 
by  the  electors  who  chose  Otho  IV  as  one  of  the  principal 
members  of  the  empire^.  It  has  been  stated  that  Henry  II 
nuule  a  similar  surrender,  or  took  a  similar  oath  to  the  pope 

on  the  occasion  of  his  absolution  at  Avranches  :  this  however  No  roch  act 

done  by 
was  not  the  case;  the  fealty  which  he  swore  was  merely  promised  Henry  ll. 

to  Alexander  III  as  the  Catholic  pope,  not  as  his  feudal  lord, 

ttd  the  oath  simply  bound  him  not  to  recognise  the  antipope  ^ 

John  during  his  brother's  life  was  said  to  have  undertaken  to 

hold  ihe  kingdom  as  a  fief  under  Philip  II  if  he  would  help  him 

to  win  it;  but  this  may  have  been  a  mere  rumour*.     It  can  View  of  the 

scarcely  be  thought  probable  that  either  Henry  VI  or  Inno*  emperor. 

cent  ni,  idthough  both  entertained  an  idea  of  tmiversal  empire, 

deliberately  contrived    the    reduction    of   England  to   feudal 

dependence;   both  took  advantag^e  of  the  opportunity  which 

'  Hoveden,  iv.  115  ;  R.  Ooggeshale,  p.  17a. 

*  Rot.  Chart,  p.  130 ;  j^gord  (Bouquet,  xvii.  50) ;  W.  Covent.  ii 
prel  xxxiv. 

*  Hoveden,  iH.  aoa,  103  ;  iv.  37,  38. 

*  It  18  not  dear  however  that  the  pope  did  not  intend  Henry  to  bind 
Imnaelf  to  homage  and  fealty,  and  so  to  hold  the  kingdom  of  the  papacy. 
^  Bobertaon's  Becket,  p.  303. 

*  Hoveden,  iii.  204. 
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Jumiliatinr  deprived  their  victims  for  the  moment  of  the  power  of  1 
Jie  act  Richard  made  his  surrender  with  the  advice  of  his  mother,  hit  I 
most  experienced  counsellor ;  and  John  accepted  his  humiliation 
with  the  counsel  and  consent  of  all  parties,  bitterlj  as  thej  fdt 
it,  and  strongly  as  they  resented  the  conduct  by  which  he  had 
made  it  necessary  \  In  neither  case  would  much  heroism  have 
been  shown  by  resistance  to  the  demand :  Richard's  misfortune 
and  John's  misgovernment  had  left  them  practically  withooi 
alternative. 

The  ceremonial  attributes  and  pomp  of  royalty  changed  hut 
little  under  these  sovereigns.  The  form  and  matter  of  the 
coronation  service  remained,  so  far  as  we  have  documentary 
evidence,  unaltered  :  Henry  II  during  his  first  three  years  w»e 
his  crown  in  solemn  state  on  the  great  festivals,  though  he  so  iar 
varied  the  ancient  rule  as  to  hold  his  court  on  those  days  at 
S.  Edmund's,  Lincoln,  and  Worcester  :  but  after  a«d.  i  158  he  gave 
up  the  custom  altogether.  Richard  op)y  ^"n^^  aft^r  bj?  r^na^^ 
tinn^Afft  bin  r,rnwn  in  state,;  and  J^bn_wprt  th^i^ig*'  thp  p>i^ 
mony  twice,  once  on  the  occaaioif)  gf  bin  wiffi'n  rnrnnntion  *. — Jhe 
renerable  practice  was  distasteful  to  Herrr  T^i  ^^^  <iioi^f^ 
public  ceremomfd  and  grudged ^fleedless  expense.  Richard's 
constant  absence  from  England,  and  John's  unfriendly  relations 
with  Archbishop  Langton  and  the  barons,  prevented  its  revival 
The  improvement  in  the  legal  machinery  of  the  kingdom  had 
deprived  it  of  its  former  usefulness,  and  the  performance  of  the 
grand  serjeanties  which  w^r^ue  at  thft  ftf>rftiiati^nfl  might  by 
agreement  take  place  on  other  occasions,  as  at  the  great  ooort 
held  at  Guildford  in  1 186 '.  In  other  pointfi  ^^^^  lUrhunl  »n^ 
i,n        '   John  showed  themselves  inclined  to  advance  rather  than  abate 

'        i^e    pomp    Ot    their    position.        PinharH    \n    flin    Cuml    liiiij*^-»Kn 

^  rqpilarly  uses  the  plural '  we '  in  the  granting  of  charters ;  John, 

^  Matthew  Paris  says  that  the  sarreDder  was  made  bj  the  nmmhnona 
consent  of  all  parties  (p.  235).  The  Barnwell  canon,  copied  by  Walter  of 
Coventry,  allows  that  the  act  was  politic,  although  it  appeared  to  many  an 
'ignominious  and  enormous  yoke  of  slavery'  (ii.  a  10).  In  the  docnmeot 
itself  John  states  that  he  acts  *  oommuni  consUio  baronom  suonim.* 

■  Hoyeden,  iv.  169,  182 ;  above,  p.  517. 

'  Benedict,  ii  3  ;  above,  p.  489,  n.  4. 
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B  we  have  seen,  is  the  first  who  formally  calls  himself  the  king  John  is  Rex 

AngUtu, 

f  the  land  instead  of  the  king  of  the  people. 

The  long  ^'Vfflr^'*''  ^^  ^^^  VSn^a  ihrAw  ftdditioaal  power,  or  afaagenj^in 
rmer  tenure  of  power,  into  the  hands  of  the  justiciars.     Yet  it^Bbsenoe. 
lay  be  questioned  whether  Henry  II  did  not  contemplate  the 
istitution  of  a  practice  according  to  which  either  himself  or  his 
Idest  son  should  be  constantly  present  in  England.   The  younger  The  younger 
[enry  is  found,  both  before  and  after  his  coronation,  acting  in 
is  father's  place  :  not  only  as  the  centre  of  courtly  pomp,  but 
ransacting  business,  issuing  writs,  presiding  in  the  Curia,  and 
isclmrging  other  JPunctions  which  seem  to  belong  to  regency^.. 
hiring  the   interregnum  which   followed   Henry's  _jleati^  ^  SS^ 
id(2SE-4cted    in  her  son's   name,  proclaiming  his  peace  and 
irecting  the  oaths  of  fealty  to  be  taken  to  him ;  and  during  his 
iptivity  she  is  found  at  the  head  of  the  administration  both  in 
England  and  Normandy,  acting  with  rather  than  through  the 
istidar.     John,  after   the   fall  of  Longchamp   in  1191,  was  John, 
ecognised  by  the   barons  as  ruler  of  the  kingdom^  in  his 
'^other's  stead.     These  facts  seem  to  indicate  that  the  xicgrggal  Thejuiti- 
haracter,  which  the  justiciar  certainly  possessed,  was  not  with- 
ut  its  limits  :  whilst  from  the  fact  that  earl  Robert  of  Leicester 
3  found  acting  together  with  the  justiciar  Richard  de  Lucy' 
ttuing  the  absence  of  Henry  and  his  sons,  it  may  be  argued  that 
he  king  avoided  trusting  even  that  most  loyal  servant  with  a 
monopoly  of  ministerial  power.      But  we  have  not  sufficient 
vidaice  to  define  the  exact  position  of  either  the  members  of 
be  royal  family  or  the  justiciar ;  and  it  is  very  probable  that  it 
ras  not  settled  even  at  this  time  by  any  other  rule  than  that  of 
e^porary  convenience. 

159.  The  national  council  under  Henry  II  and  his  sons  seems 

^  He  was  present  at  Becket's  election  to  the  primacr^  in  11 6a;  R.  de 
^ceto,  c.  53a :  also  when  Becket  received  the  quittance,  in  the  Excfaeouer, 
f  his  accounts  as  chancellor;  Vita  S.  T.  C,  Grim,  p.  15;  Roger  of  Pen- 

riy,  pp.  107, 108.    He  must  have  been  quite  an  inficbnt  at  the  time.   After 
coronation  he  had  a  chancellor  and  a  seal-bearer  or  vice-chancellor,  and 
1^  at  a  time  when  lus  &ther  had  dispensed  with  a  chancellor. 
*  'Summus  rector  totius  regni ;'  R  Devizes,  p.  38 ;  above,  p.  500.   • 
'  As  for  example  in  1165^  when  he  refused  the  kiss  of  peace  to  the  arch- 
^p  of  Cologne  as  a  schiinDatio ;  R.  Diceto,  c»  539. 

o  oa  n        \ 
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TtojAtjtfiaLin  one  aapect  to  be  a  realisation  of  the  principle  which  was  inUn> 
—        duced  at  the  Conquest,  and  had  been  developed  and  grown  *~ 
f^  consistency  onder  the  Norman  kings,  that  of  a  complete 
jof  fieudal  tenants-in-chief.     In  another  aspect  it  appears  to  be 
a  stage  of  transition  towards  that  combined  representaUon 
the  three  estates  a^d   of  the  several   provincial   commmutii 
which  e8|>ecially  marks  our  constitution,  and  ^^i^h  pyrhaya 
the  ideal,  imperfectly  grasped  and  more  imperfectly  realised, 
which  the  statesmen  of  the  middle  ages  almost  unconaeionsly 
aimed.  _The  constituent  members  of  this  assembly  are  the  same| 
as  under  the  Norman  kings,  but  greater  prominence  and  a  sKir^ 
Ondnni        definite  position  are  assiimed  to  the  minor  tenants-in-chief :  there 
the  positioii  18  a  growmg  recogmtiqn  of  their  real  constitutional  importance, 
tenants.       a  gradual  definition  of  their  title  to  be  represented  and  of  the 
manner  of  representation,  and  a  growing  tendency  to  admit  not 
only  them,  but  the  whole  body  of  smaller  landowners,  of  whom; 
the  minor  tenants-in-chief  are  but  an  insignificant  portion,  to  thf 
same  rights*     This  latter  tendency  may  be  described  as  direet€d 
towards  the  concentration  of  the  representation  of  the  couodes 
in  the  national  parliament,^~tbe  combination  of  the  shireinoots 
with  the  witenagemot  of  the  kingdom. 
Possible  ar-       The  royal  council,  as  distinct  from  tbe  mere  a»emhly  and 
of  tlie  court  of  the  household,  mkdit  consist  of  either  the  magnates^  ^ 

greater  barons,  the  '  procures '  of  the  Conqueror  s  reign ;  or  of 
the  whole  body  of  tenants-in-chief,  as  was  the  accepted  usage 
under  Henry  II ;  or  of  the  whole  body  of  landowners^  wboerff 
their  feudal  lords  might  be,  which  was  the  case  in  the  greet 
councils  of  1086  and  11 16,  and  which,  when  the  representative 
principle  was  fully  recognised,  became  the  theory  of  the  medkv»i 
constitution.  These  three  bodies  were  divided  by  certain  lines, 
The  greater  although  those  lines  were  not  very  definite.  The  greater  barons 
barons.  held  a  much  greater  extent  of  land  than  the  minor  tenants-in- 
chief  :  they  made  a  separate  agreement  with  the  Crown  for  their 
relief,  uid  probably  for  their  other  payments  in  aid  ^ :  they  had, 
as  we  learn  from  Magna  Carta,  their  several  summonses  to  tbe 
great  councils,  and  they  led  their  vassals  to  the  host  undear  ti>eir 

1  DiabguA  da  floaocario,  ii.  oe.  lOw  24> 
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)wn  banner.    iTie  entire  body  of  tenante-in -chief  included  "besides  The  entire 
^hese  the  minor  barons,  the  knightly  body,  and  the  socage  tenants  tenMta-m- 
)f  the  crown,  who  paid  their  reliefs  to  the  sherifl^  were  sum* 
Boned  to  court  or  council  through  his  writ,  and  appeared  under 
lis  banner  in  the  military  levy  of  the  county.    The  general  body  T^  ^Z^ 
>f  freeholders  comprised,  besides  these  two  bodies,  all  the  feudal  hSdera. 
tenants  of  the  barons  and  the  freemen  of  the  towns  and  villages, 
who  had  a  right  or  duty  of  appearing  in  the  county  court,  who         ^ 
•rere  armed  in  the  fyrd  or  under  the  assize  of  arms,  who  were 
bound  to  the  Crown  simply  by  the  oath  of  allegiance  taken  in 
bhe  shiremoot,  and  Vere  qualiified  to  determine  by  their  sworn 
Bvidence  the  rights  of  their  neighbours,  the  assessment  of  their 
goods,  and  the  report  of  their  neighbourhood  as  to  criminals. 

These  three  possible  assemblies  may  be  regarded  a<2:ain  as  the  Ordinary* 
assembly  in  its  ordinary,  extraordinary,  and  theoretical  form :  dinary,  and 
kbe  national  council  usually  contained  only  the  magnates ;  on  forms, 
great  occasions  it  contained  the  whole  body  of  the  tenants-in- 
chief ;  in  idea  it  was  the  representation  of  the  nation;  and  on  one 
or  two  very  rare  occasions  that  idea  was  partially  realised.     But 
there  were  departments  of  national  action  in  which  the  uncer- 
tainty and  indefiniteness  of  such  a  theory  were  inadmissible. 
For  the  payment  of  taxes  all  men  must  be  brought  under  con- 
tribution, for  the  efl&ciency  of  the  national  host  all  men  must  be 
Drought  together  in  arms.     For  the  first  of  these  purposes  they 
flight  be  visited  in  detail,  for  the  second  they  must  be  assembled 
'n  person.    Accordingly  we  find  that  the  military  levies  in  which  Militaiy 
Henry  II  brought  together  the  whole  kingdom  in  arms,  as  for  general  as- 
the  siege   of   Bridgnorth  in  1155   or  for   the   expedition  to  the  nation. 
Normandy  in  1177,  may  have  really  been  steps  towards  the 
wsembling  of  the  nation  for  other  purposes ;  and  when,  as  in 
the  latter  case,  we  fiaid  the  king  acting  by  the  counsel  of  the 
assembled  host  \  we  recur  in  thought  to  that  ancient  time  when 

*  Bened.  i.  178:  '  Venemnt  etiam  iliac  ad  earn  comites  et  baroneR  at 
milites  regni  per  Bammonitionem  suam,  parati  equie  et  armis  secum  trans- 
fretare  in  Normaaniam.  .  .  .  Congregntis  itaque  oronibns  in  urbe  Wintoniae 
v«x  per  coneilium  eorum  transfretationem  suam  distnlit.'  Immediately 
after,  the  *  congiliarii  *  of  the  king  are  mentioned  as  advising  him  about  the 
garrisons  of  the  castles. 
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the  only  general  assembly  was  that  of  the  nation  in  arms.  Bat 
the  nation  in  arms  was  merely  the  meeting  of  the  shires  \\ 
arms :  the  men  who  in  council  or  in  judgment  made  up  tin 
county  court,  in  arms  composed  the  '  exercitus  scirae:*  « 
occasion  of  taxation  or  local  consultation  they  were  the  wis^ 
men,  the  legales  homines  of  the  shiremoot.  The  king^s  general 
council  is  then  one  day  to  comprise  the  collective  wisdom  d  tb« 
shires,  as  his  army  comprises  their  collectire  strength.  But  it 
is  very  rarely  as  yet  that  the  principle  of  national  concentration, 
which  has  been  applied  to  the  host,  is  applied  to  the  coundL 

The  point  at  which  the  growth  of  this  principle  had  arrived 
during  the  period  before  us  is  marked  by  the  fourteenth  article 
of  the  Great  Charter :  *  To  have  the  conmion  counsel  of  tbe 
kingdom '  for  the  assessment  of  extraordinary  aids  and  scatages, 
*■  we  will  cause  to  be  summoned  the  archbishops,  bishops,  abbots, 
earls,  and  greater  barons  singly  by  our  letters ;  and  besidee  we 
will  cause  to  be  summoned  in  general  by  our  sheriffs  and  baili& 
all  those  who  hold  of  us  in  chief;  to  a  certain  day,  that  is  to 
say,  at  a  term  of  forty  days  at  least ;  and  to  a  certain  place: 
and  in  all  the  letters  of  such  summons  we  will  express  the  eao^ 
of  the  summons ;  and  the  summons  having  been  so  made,  tbe 
business  shall  on  the  day  assigned  proceed  according  to  tiie 
counsel  of  those  who  shall  be  present,  although  not  all  who  b^^ 
been  summone<l  shall   have   come.'      The   council  is  thus  »> 
longer  limited  to  the  magnates ;  but  it  is  not  extended  so  ss  to 
include  the  whole  nation,  it  halts  at  the  tenants-in-chief:  "^ 
are  its  functions  of  advising  on  all  matters  recognised,  it  ^ 
simply  to  be  assembled  for  the  imposing  of  taxation.     The  pro- 
vision, that  the  determination  of  the  members  present  shall  be 
regarded  as  the  proceeding  of  the  whole  body  summoned,  enun- 
ciates in  words  the  principle  which  had  long  been  acted  Qp^ 
that  absence,  like  silence,  on  such  occasion  implies  consent 

The  use  of  a  written  sunmions  to  call  together  the  coas^ 
must  have  been  very  ancient,  but  we  have  no  evidence  of  the 
date  at  which  it  became  the  rule.  The  great  courts  held  on  '^ 
festivals  of  the  Church  might  not  indeed  require  such  a  sum- 
mons, but  every  special  assembly  of  the  sort — and  very  many 
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Boch  occur  from  the  earliest  days  of  the  Norman  reigns — ^must  (CscLKak^f 

have  been  convoked  by  a  distinct  writ.     Such  writs  were  of  sSSioflg ; 

two  kinds :    there  was  first  a  special  summons  declaring  the- — SES£«^ 

cause  of  meeting,  addressed  to  every  man  whose  presence  was 

absolutely  requisite ;  thus  for  the  sessions  of  the  Exchequer  each 

of  the  king^s  debtors  was  summoned  by  a  writ  declaring  the 

sum  for  which  he  was  called  upon,  to  account ^ :  and  secondly  ^dthe 

there  was  a  general  summons,  such  as  those  addressed  to  the  ^""^ 

several   counties  through  their  sheriffs  to  bring  together  the 

shiremoot  to  meet  the  justices  or  the  officers  of  the  forest*. 

The  former  was  delivered  directly  to  the  person  to  whom  it 

was  addressed;  the  latter  was  proclaimed  by  the  servants  of 

the  sheriff  in  the  villages  and  market  towns,  and  obeyed  by 

those  who  were  generally  described  in  the  writ  itself,  as  their 

business,  inclination,  or  f^r  of  the  penalty  for  non-attendance, 

might  dispose  them.     On  this  analogy  the  writs  of  summons  to  Smnmons  of 

the  national  council  were  probably  of  two  sorts :  those  barons  who  barons. 

in  their  military,  fiscal,  and  legal  transactions  dealt  directly  with 

the  kinff  were  summoned  by  special  writ :  those  tenants-in-chief  Summons  of 

•  .  .  .  the  minor 

who  transacted  their  business  with  the  sheriff  were  convened,  tenants. 

not  by  a  writ  in  which  they  were  severally  named,  but  by  a 
general  summons.  Of  the  greater  barons  the  first  person  sum-  importance 
moned  was  the  archbishop  of  Canterbury,  and  it  is  from  the  ^^ '"°^**"*' 
mention  by  the  historians  of  the  offence  offered  to  Becket  by 
n^ecting  this  customary  respect  that  we  learn  the  existence  of 
the  double  system  of  summons  in  the  early  years  of  Henry  II '. 
The  Pipe  Rolls  however  contain  very  frequent  mention  of  pay- 
ments made  to  the  summoners,  and  that  in  direct  connexion  with 
meetings  of  the  council  ^  In  1175  Henry  went  so  far  as  to 
forbid  those  who  had  been  lately  in  arms  against  him  to  appear 
at  his  court  at  all  without  summons  ^.  It  is  a  strange  thing  that 
so  very  few  of  these  early  writs  are  now  in  existence  :  the  most 
ancient  that  we  have  is  one  addressed  to  the  bishop  of  Salisbury 

*  See  the  chapters  on  Summons  in  the  Dialogus  de  Soaccario,  ii.  oc. 
I,  a. 

*  Sach  are  the  '  communes  summonitiones  *  mentioned  in  Art.  44  of  the 
Great  Charter. 

'  See  above,  p.  467.  *  Ibid,  note  3.  •  See  above,  p.  jfi^ 
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Vint  extant  in  1205,  ten  years  before  the  gmnting  of  tiie  Charter.  This 
'^  '  document  fixes  the  date  of  the  assembly,  which  is  to  be  held  at 
London  on  Uie  Snnday  before  Ascension  Day,  and  the  cause  of 
the  meeting,  which  is  to  discuss  the  message  brought  by  the 
envoys  from  Philip  of  Frapce ;  and  it  also  contains  a  elaose  of 
general  summons,  directing  the  bishop  to  warn  the  abbots  and 
priors  of  his  diocese  to  be  present  on  the  occasion  ^.  Of  the  geo^ 
forms  of  summons  addressed  to  the  sheri£Ss,  we  have  no  speci- 
mens earlier  than  the  date  at  which  representative  institutions 
had  been  to  a  great  extent  adopted :  but  if  we  may  judge  of 
their  tenour  from  the  like  writs  issued  for  military  and  fiscal 
purposes,  they  must  have  enumerated  the  dass^  of  persons 
summoned  in  much  the  same  way  as  they  were  enumerated  in 
the  writs  ordering  the  assembly  of  the  codniy  court*.     Of  this 

Summcms  of  however  it  is  impossible  to  be  quite  certain.     That  the  cooDtT 

the  ooonty  ,     _  .  ,  _  .  -        ,  - 

court.  court  had  a  special  form  of  summons  for  the  purpose  of  taxation 

we  learn  from  a  writ  of  Henry  I,  which  has  been  alreadr 
quoted '.  It  is  probable  that  the  clause  of  Magna  Carta  re^rt- 
sents  no  more  than  the  recognised  theory  of  the  system  of  smn- 
mons;  a  system  which  was  already  passing  away;  for  besides 
that  council  at  S.  Alban's  in  1213  in  which  the  several  town- 
ships of  royal  demesne  were  represented  as  in  the  county  court 
by  the  reeve  and  four  best  men,  a  council  was  called  at  Oxford 

Summons  of  in  the  same  year  in  which  each  county  was  represented  by  fow 
four  discreet  _,  "     ,  ,  ,      ,  .  ,,       .  »  l- 

knights  in  discreet  men,  who  were  to  attend  on  the  king  *•  to  talk  with  one 
on  the  business  of  the  kingdom.*  In  the  writ  by  which  this 
council  is  summoned,  and  which  is  dated  on  the  7  th  of  l^o- 
vember  at  Witney,  we  have  the  first  extant  evidence  of  the 
representation  of  the  counties  in  the  council  * ;  they  were  already 
accustomed  to  elect  small  numbers  of  knights  for  l^al  and  fiscal 
purposes,  and  the  practice  of  making  such  elections  to  expedite 
the  proceedings  of  the  itinerant  justices  is  confirmed  by  the 
Great  Charter  itself.     It  is  then  just  possible  that  the  }a^ 

^  Select  Charters,  p.  274. 

'  Examples,  of  the  reign  of  Henry  ITT,  are  in  the  Select  Chart«ni  PP* 
334.  349»  365.  &c. 
•  Above,  p.  393.  *  Select  Charters,  p.  a  79;  above,  p.  538. 
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daiue  maj  have  been  intended  to  coyer  the  practice  of  county 
representation  which  had  been  nsed  two  years  before.  The 
further  development  of  the  system  belongs  to  a  later  stage  of 
ear  inquiries. 

The  character  of  the  persons  summoned  requires  no  com-  ¥f^^  ?J 
ment :  the  archbishops  and  biahsi^  were  the  same  in  number  as 
before,  but  the  abbots  and  priors  were  a  rapidly  increasing  body. 
The  number  of  earls  increased  very  slowly:  it  may  be  questioned 
whether  Henry  11  founded  any  new  earldoms,  or  whel^er  the 
two  or  three  ascribed  to  him  were  not  merely  those  which, 
having  been  created  by  his  mother  or  Stephen,  he  vouchsafed  to 
confirm  *.     None  were  created  by  Richard :  and  by  John  only  Earldoms 

r  '         .  .  .  wid  great 

the  earldom  pf  Winchester,  which  was  founded  in  favour  of  one  baronies. 
of  the  coheirs  of  the  earldom  of  Leicester,  the  latter  title  being 
taken  by  the  other  coheir.  The  number  of  fp'eat  baronies  how- 
ever was  probably  on  the  increase,  although  we  have  not  suf- 
ficient data,  either  as  to  the  possessors  or  as  to  the  exact  character 
of  such  baronies,  to  warrant  a  very  positive  statement.  The  Minor 
number  of  minor  tenants^in-chief  who  attended  cannot  even  clergy, 
be  conjectured :  but,  as  the  clergy  of  inferior  dignity  fwmed 
an  appreciable  parT^f  the  council,  it  is  probable  that  the 
knights  who,  without  yet  possesaing  a  j'ftprPHftntfl.tivft  charaeiaTj 
came  up  from  the  shires  in  consequence  of  the  loreneral  sum- 
mons, were^a  ^^""^^''^hlfi  bftdy  and  sometimes  they  were  very 
numerous.  The  presence  of  a  large  number  of  deans  and  arch- 
deacons is  mentioned  on  some  special  occasions  \  which  seem  to 
indicate  a  plan  o^  assembling  tne  three  estates  in  something  like 
completeness :  but  we  have  no  reason  to  suppose  that  they  were 
ever  summoned  as  a  matter  of  right  or  as  tenants-in-chief. 

'  William  of  Albini  of  Arundel  was  made  earl  of  the  county  of  Sussex 
hy  charter  in  1 155 ;  and  Aubrey  de  Vere  about  the  same  time.  Henry  con- 
firmed the  earldoms  of  Norfolk  and  Hereford,  and  the  grant  to  Aubrey  de 
Vere  was  no  doubt  a  confirmation  also.  Richard  gave  charters  to  William  of 
Arundel  and  Roger  Bigod  :  John  restored  the  earldom  of  Hereford  in  fkvour 
of  Henry  de  Bohun,  and  created  that  of  Winchester  fur  Saer  de  Quincy. 
The  earldom  of  Devon  is  said  to  have  been  created  by  Henry  I  for  Richard 
of  Red  vers,  and  should  have  been  mentioned  above,  p.  361.  See  the  Fifth 
R^rt  oh  the  Dignity  of  a  Peer,  App.  pp.  1-5. 

*  For  example  on  the  occasion  of  the  Spanish  award  in  11 77,  Bened.  i. 
145;  and  at  S.  Paul's  in  1213,  M.  Paris,  p.  240. 
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The  times  of  asaftmhly  w^rft  vftiy  ip-oprnlof  Ti^  iT^Qiiy  ^«>e 
especially  in  the  early  y^rtk  of  PTpnty  TT  fii^j  a/m'»/»;/1/w1  ^\^^^  *]^. 
great  festivals,  or  with  the  terminal  days  which  were  already 
beginning  to  be  observed  by  th<^  lawjftrR,  T{]if.  so  great  a  num- 
ber  of  occasional  councils  were  called  by  Henry,  and  so  few  by 
his  sons,  that  obviously  no  settled  rule  can  have  been  obsenred. 
And  the  same  remark  is  true  as  regards  the  place  of  meeting. 
The  festival  courts  were  still  frequently  kept  at  Winchester  and 
Westminster ;  but  for  the  great  national  gatherings  for  homage, 
for  proclamation  of  Crusade,  or  the  like,  some  central  position, 
such  as  Northampton  or  its  neighbourhood,  was  often  prefnred. 
Yet  some  of  Henry  II's  most  important  acts  were  done  in 
councils  held  in  the  forest  palaces,  such  as  Clarendon  and  Wood- 
stock. Richard's  two  coimcils  were  held  in  middle  Eng^d, 
one  at  Pipewell  in  Northamptonshire,  the  other  at  Nottingbamj 
both  places  in  which  the  weariness  of  state  business  might  be 
lightened  by  the  royal  amusement  of  the  chase. 

The    nftiT;)ft    £riTTPn    tn    »Vi»wa    nnnm'n^Wa    qf  fiftHTlffil    Vflfl    "^^"  "' 

prPftgfd  by  ihtk  T^f^^  ^J^}Quium^ :  and  it  is  by  no  means 
unlikely  that  the  name  of  parliament,  which  is  used  as  early  as 
1 175  by  Jordan  Fantosme*,  may  have  been  in  common  nsc 
But  of  this  we  have  no  distinct  instance  in  the  Latin  Chronicler 
for  some  years  further,  although  when  the  term  comes  into  use 
it  is  applied  retrospectively;  and  in  a  record  of  the  28th  jar 
of  Henry  HI  the  assembly  in  which  the  G/eat  Charter  w»s 
granted  is  mentioned  as  the  '  Parliamentum  Runimedae.* 
Subject*  of  The  subjects  on  which  the  kings  asked  the  advice  of  the  Wj 
thus  constituted  were  very  numerous :  it  might  almost  seem 
that  Henry  ILconsulted  his  court  and  council  on  every  m*ttyr 
of  importance  that  nrnnf^nnrig  bin  rnign  ;  nil  the  business  tkt 
Richard  pet^uuall^ "transacted  was  done  m  his  great  councils; 

^  e.  g.  M.  Paris,  p.  240. 

'  Jordan  Fantosme,  p.  14.  It  is  used  by  Otto  Morena  of  the  diet  « 
parliament ''of  Roncaglia  held  by  Frederick  I  in  11 54 ;  Leibnitz,  Scr.  £&• 
JBninswic.  i.  809.  It  is  first  used  in  England  by  a  contemporaiy  writer  ii 
1 246,  namely  hy  M.  Paris,  p.  696 ;  see  Hody,  History  of  Convocation,  p.3J^ 
It  is  a  word  of  Italian  origin,  and  may  have  been  introduced  either  through 
the  Normans,  or  through  intercourse  with  the  French  kingdom. 

Digitized  by  VjOOQIC 


xni.]  Subjects  of  Deliberation.  571 

and  even  John,  who  acted  far  more  in  the  maimer  and  spirit  of  GenenU  de. 

libdnitions. 
a  despot  than  did  his  father  or  brother,  did  little  in  the  first 

half  of  his  reign  without  a  formal  show  of  respect  towards  his 

constitutional  advisers.    Nor  is  there  any  reason  to  suppose  that 

such  a  proceeding  was,  in  the  great  proportion  of  instances, 

merely  a  matter  of  form :  a  sovereign  who  is  practically  absolute 

asks  counsel  whenever  he  wants  it ;  and  such  a  sovereign,  if  he 

is  a  man  of  good  sense,  with  reason  for  self-confidence,  is  not 

trammelled  by  the  jealousies  or  by  the  need  of  self-assertion 

which  are  inseparable 'from  the  position  of  a  monarch  whose 

prerogatives  are   constitutionally  limited.     Hence  it  was  per-  Misoella- 

haps  that  these  kings,  besides  constantly  laying  before  their  teA. 

barons  all  questions  touching  the  state  of^the^kingdomS —    / 

matters  of  public  policy  such  as  the  destruction  of  the  illegal    I 

castles  and   the  maintenance   of  the  roval   hoia  on  tne  Rr-    ^ 

tre^M,  matters  relating  to  legislation,  to  thejwjgunjfltr&tioiu-of 

justice,  to_taxation,  and  to_  m ilitary_  organisation, — also  took 

their  opinion   on  peace  and  war,  alliances,  royal   marriages, 

and  even  in  questions  of  arbitration  between  foreign  powers 

which  had  been  specially  referred  to  the  king  for  decision  ^.     Of 

such  deliberations  abundant  instances  have  been  given  in  the 

last  chapter.     It  is  very  rarely  that  any  record  is  preserved  of 

opposition  to  or  even  remonstrance  against  the  royal  will.     In  Opposition 

^.  ,       ,    ,      ^  _  .     1  XT  xr       .        ,     to  the  royal 

1 1 75  Richard  de  Lucy  ventured  to  renund  Henry  II,  when  he  wui. 

was  enforcing  the  law  against  the  destroyers  of  the  forests,  that 

the  waste  of  vert  and  venison  had  been  authorised  by  his  own 

writ ;  but  his  mediation  was  summarily  set  aside ' :  the  remon- 

Btrances  likewise  of  the  one  or  two  counsellors  who  during  the 

Becket  quarrel  interposed  on  behalf  of  the  archbishop,  were 

either  tacitly  disregarded  or  resented  as  an  advocacy  of  the  king's 

^  Saoh  was  the  Msembly  at  Bennondsey  in  1154  <  de  statu  regni;* 
^^^''^**^>  ^  1377  •  that  '  de  statutis  regni'  at  London  in  1170,  and  at 
Korthampton  in  1176 ;  Bened.  i.  4,  107. 

•  In  1 1 76  Henry  II  consulted  his  council  before  assenting  to  the  mar- 
riage of  his  daughter  Johanna  ;  in  1 177  he  consulted  the  great  assembly  of 
feudal  tenants  held  at  Winchester,  on  the  expediency  of  proceeding  with 
the  war.  In  1155  he  had  consulted  them  on  an  expedition  to  Ireland. 
In  1177  he  took  their  advice  on  the  Spanish  arbitration.  Benedict,  u  1 16,, 
142,  178  ;  R.  de  Monte,  a.d.  1155. 

'  Bened.  L  94. 
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enemy.  Still  leas  are  we  to  look  for  any  power  of  initiatiDg 
measures  of  either  public  policy  or  particular  reform  in  anj 
Powtionof  hands  but  those  of  the  king.  The  justiciar  however  pnAftbir 
tut  spokes-  advised  the  king  on  all  th<^w^  nMttt^fn,  ^ti^i  ptrhapa  rnggiPfltH 
^!^.  fJ2fL'*^y'^"^''^^'^^Tfi  1?himgff  1"^^^^  y^  hiMJ  to  work  out  in  thdr 
details ;  in  this  respect  acting  *\jj^  "iHfiffi^''^*'*  ^  ***^  >>>T**n« 
as  the  archbishop  acted  a«  t^ft  apoVftamftn  of  the  nhwryrh^  and 
e^rcising  over  the  king  ^^J;^  OY»*-t  ^^  ^f>ni  eF^^^t;^  "^ 
■pn^^  thftft  /*^"M  i^Yfl  Irfifln  ntuu'lril  Irj  lliv  liiiiiimi  rntftftpt  M 
thftjja^;  of  reunion.  John  oertainly  chafod  under  &e  adyioe  of 
\^  justiciar,  without  venturing  to  dismiss  hinu  In  all  tiiieae  matr 
ten*  the  regard,  even  if  merdy  formal,  shown  by  the  king  to  the 
advice  and  consent  of  his  barons  has  a  constitutional  value,  as 
affording  a  precedent  and  suggesting  a  method  for  securii^  the 
exercise  of  the  right  of  advising  and  consenting  when  the  balanoe 
of  power  was  changed,  and  advice  and  consent  meant  more  thsn 
mere  helpless  acquiescence.  The  part  taken  by  the  natioDt] 
council  in  legislation,  taxation,  and  judicature  may  be  noticed 
as  we  proceed  with  the  examinatbn  of  those  dcfNutmentfl  d 
public  work.  ^ 

The  ecclesiastical  n^i^n^jlff  of  the  p^nftd  f^'^  *^""  "^"^  *^^ 
very  little  interference  from  ^••^ft  «»*CT^nr  poirrr,  niiil  wiih  ifTj 
liftte  vanation.AoiP^^**  puirlwr  ttift^nl^  Their  privilege  of  1^ 
lating  with  the  royal  acquiescence  was  not  dbputed,  aad  their 
right  to  a  voice  in  the  bestowal  of  their  contributions  town* 
the  wants  of  the  State  came  into  gradual  recognition  in  the  re^ 
of  John :  but  although  his  expedients  for  the  raising  of  money 
may  now  and  then  have  served  as  precedents  upon  which  the 
claim  to  give  or  to  refase  might  be  raised  on  behalf  of  tk 
several  orders  in  Church  and  State,  no  complete  system  «f 
separate  action  by  the  clergy  on  secular  matters  was  as  yet  d^ 
vised,  nor  was  their  position  as  a  portion  of  the  common  conucil 
of  the  realm  defined  by  the  Great  Charter  apart  Arom  thai  d 
the  other  tenants-in-chief.  The  theory  of  the  Three  Estates  hid 
yet  to  be  worked  into  practice ;  although  there  were  signs  of  its 
growing  importance. 
Legirfation.   -^  60.  Great  as  was  the  legal  reputation  of  Heniy  II,  and  gready 
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CB  tbe  legal  system  of  Emrland  advanced  under  lum  and  his  sons,  ]Ponn  of 

y      ^  .-,,.,.  i.1  .    V  legislation ; 

the  docnmentaiy  remains  of  the  legislation  of  the  penod  are  the  Assize. 
Teiy  scanty.  The  work  of  QlanTill  is  not  a  hook  of  statutes, 
but  a  manual  of  practice ;  and  although  it  incorporates  no  douht 
the  words  of  ordinances  which  had  the  force  of  laws,  it  nowhere 
gives  the  literal  text  of  such  enactments.  The  formal  edicts 
known  under  the  name  of  Assizes,  the  Assizes  of  Clarendon  and 
Northampton,  the  Assize  of  Arms,  the  Assize  of  the  Forest,  and 
the  Assizes  of  Measures  are  the  only  relics  of  the  legislative 
▼ork  of  the  period.  These  edicts  are  chiefly  coippf^ffi^  f>f  y^ftw 
regolations  for  the  enfi^rcemftnti  ^^  y^yol  jnfl^^^n<»  They  are  not 
direct  re-enactments  or  amendments  of  the  ancient  customary 
law,  and  arc  not  drawn  up  in  the  form  of  perpetual  statutes : 
bat  they  rather  enunciate  and  declare  new  methods  of  judicial 
procedure,  which  would  either  work  into  or  supersede  the  pro- 
•oedure  of  the  common  law,  whether  practised  in  the  popular  or 
in  the  feudal  courts.  In  this  respect  they  strongly  resemble 
the  Capitularies  of  the  Frank  king!,  or,  to  go  ferther  back,  the 
edicts  of  the  Boman  praetors :  they  might  indeed,  as  to  both 
form  and  matter,  be  called  Capitularies.  The  term  Assize,  which 
comes  into  use  in  this  meaning  about  the  middle  of  the  twelfth 
century,  both  on  the  Continent  and  in  England,  appears  to  be 
the  proper  Norman  name  for  such  edicts  * ;  but  it  is  imcertain 

'  Looking  at  the  word  assitta  simply  we  might  hiolrae  to  r^^ard  it  as 
^e  Ux  atsita  or  aerUentia  aMUa,  the  settled  edict  of  the  kinpr»  just  as  the 
i^tddttut  asfiitus  was  the  fixed  or  assessed  rent  of  an  estate.    It  is  however 
luied  to  early  in  the  sense  of  a  aesiion  that  the  former  cannot  be  regarded 
M  the  sole  explanation.    In  the  Assize  of  Jerusalem  it  simply  means  a  law  : 
And  the  same  in  Henry's  legislation.    Secondarily,  it  means  a  form  of  trial 
^■^lished  by  the  particaUu'  law,  as  the  Qreat  Assize,  the  Assize  of  Mort 
d'Ancester ;  and  thirdly,  the  court  held  to  hold  such  trials ;  in  which  sense  it 
u  commonly  used  at  tiie  present  day.  Yet  it  occurs  in  the  Norman  law  books 
in  thetwelfdi  century,  and  apparently  in  the  Pipe  Boll  of  2  Henry  II,  io  the 
sense  of  a  session,  and  that  is  taken  by  many  antiquaries  as  the  primary  mean- 
^*  The  formation  of  assisus  from  a  barbarous  use  of  assido  or  assideo  (instead 
of  asMtsQs)  might  be  paralleled  with  the  derivation  of  tolta  in  malatoUa 
^^na  tollo,  in  the  sense  of  taking  toll ;  but  the  word  accido,  to  tax,  may,  so    . 
^  as  the  aanmu  reddiius  is  concerned,  be  the  true  origin  of  this  form,  as  A 
it  if  of  the  modem,  tacciac    On  the  other  hand,  it  is  impossible  not  to  .  ^  ^    . 
associate  the  aseize  of  Henry  II  with  the  aaetnitt  of  Ina  and  Edmund.   ^\!     . 
I^oflsibly  the  use  of  the  word  in  so  many  senses  may  point  to  a  confusion        ^ 
of  three  dififerent  origins.    Of.  the  derivation  of  taxo,  to  tax,  from  rdaaca,  ^^ 

to  ordain,  or  regulate  :  and  the  use  of  the  word  Udlare^iuxidere,  tamu^  3 

Digitized  by 


Googl^i^ 


574  ComtUutional  History.  [chap- 

'riprfnof  tiie  whether  it  received  this  particular  application  from  the  mere 
fact  that  it  was  a^settlemept  like  the  Anglo-Saxon  asetniss  or 
the  French  Hahlisaemeniy  or  from  a  verbal  connexion  with  the 
session  of  the  court  in  which  it  was  passed,  or  from  the  fact  that 
it  furnished  a  plan  on  which  sessions  of  the  courts  reformed  hj 
it  should  be  held.  The  assize  thus  differs  widely  from  tiie 
charter  of  liberties,  the  form  which  the  legislation  of  Henrj  I 
and  Stephen  had  taken,  and  is  peculiar  in  English  history  to 
the  period  before  us,  as  the  form  of  Provisions  marks  the  legis- 
lative period  of  Henry  III,  and  that  of  Statute  and  Ordinance 
s  character  belongs  to  that  of  Edward  I  and  his  successors. — If.  p^aapgRcs 
^ree.  ^  moreoverjl^ft  riiftra^f*f,PnBtiiT  ^^  t?"*?*W^  ^^  tprnpfin^r  ^'^*^- 
ment,  rather  than  the  universal  and  p^rp^ifnAl  rbAfftpfpr  y^i^li-ft 
l^w,  however  superficially,  seems  to   claim^ :    its  duration  is 

apft#*^fiA^  in  fhfl  fnrm  ;  if.  jg  fa>  bft  in  ioroA  t^  long  aS  the  king 
plftAggH  ;  \t.  m^y  have  «^  |^f,rf^gju>/*f iV^  offi/>o/«j^  ^^  V^  gppljpd  t^ 
the  determination  of  suits  which  have  arisen  since  thejcing's 
accession,  or  since  his  last  visit  to  England  * ;  it  is  liable  to  be 
set  aside  by  the  judges  where  they  find  it  impossible  to  ad- 
minister it  fairly.  But,  on  the  other  hand,  it  is  to  the  assise 
that  the  most  important  legal  changes  of  the  period  owe  their 
origin  :  the  institution  of  jury  and  the  whole  procedure  of  the 
Curia  Regis  can  have  come  into  existence  in  no  other  way. 
In  the  drawing  up  of  the  assize,  the  king  acted  by  tiie  advice 

The  form  aasiaia  suggeBts  further  difficulties,  but  there  is  do  reason  to  look 
for  an  Arabic  derivation,  as  is  done  in  the  editions  of  Dn  Cange. 

^  The  special  sanctity  of  the  term  law,  as  used  in  Holy  Seriptore  and  in 
the  Roman  jurisprudence,  may  perhaps  account  for  the  variety  of  ezpiw- 
sions,  such  as  those  quoted  above,  by  means  of  which  men  avoided  giving 
the  title  of  law  to  their  occasional  enactments.  The  Assizes  of  England, 
Jerusalem,  Sidly,  and  Romania,  the  Establishments  of  S.  Lewie,  ^bt 
Becesses  of  the  6erman  diets,  and  many  other  like  expressions,  illnstrrte 
this  reluctance. 

'  The  Assize  of  Clarendon  is  to  be  held  good  as  long  as  it  pleases  the 
king.  That  of  Northampton  directs  inquiry  into  disseisins  made  since  tbe 
king's  last  coming  to  England ;  and  the  view  of  this  Astdze  is  to  extend 
from  the  date  of  Uie  Assize  of  Clarendon  to  the  time  of  its  own  puhlioatloo 
'  atenebit  a  tempore  quo  assisa  facta  fuit  apud  Clarendonam  continue  osque 
ad  hoc  tempus.'  Richard's  Assize  of  Measures  was  set  aside  by  the  justaoes 
because  tlie  merchants  declared  it  to  be  impracticable.  See  Select  Char- 
ters, pp.  139, 144 ;  Hoveden,  iv.  1 7a.  John's  Asdze  of  Wines  was  set  aaide« 
in  the  same  way;  ibid.  p.  100. 
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ind  consent  of  his  national  conncil.  This  is  distinctly  stated  in  Auia^.^ 
he  preamble  or  title  of  the  Assizes  of  Clarendon  and  Wood**  tli^Suhjgi 
rtock  :  the  former  is  made  *  de  assensn  archiepiscoporum,  cpi-  uf  iiiu  ■ — 
icoporum,  abbatum,  comitum,  baronum  totius  Angliae^;'  the  ■  "^^*' 
ktter  '  per  consilium  et  assensum  archiepiscoporum,  episcoporum 
5t  baronum,  comitum  et  nobilium  Angliae^/  The  Assize  of 
(Northampton  was  the  work,  we  are  told,  of  the  king,  made  by 
the  counsel  of  Ring  Henry  his  son  and  by  the  counsel  of  his 
earls,  barons,  knights,  and  vassals  (homines)  in  a  great  council, 
EX)nsi8ting  of  bishops,  earls,  barons,  and  the  rest,  held  *  de  statutis 
regni'/  The  ordinance  by  which  trial  by  the  Great  Assize 
was  instituted,  was,  according  to  Glanvill,  an  act  of  royal  bene- 
ficence, bestowed  on  the  nation  by  the  clemency  of  the  prince 
according  to  the  counsel  of  the  nobles  *.  The  Assize  of  Measures  JjJ^??^  *^' 
was  issued  in  the  name  of  Sichard  I  by  the  justiciar  in  1 197,  as 
made  by  the  lord  Sichard  king  of  England  at  Westminster, 
although  the  king  was  at  the  time  in  France,  by  the  petition 
and  advice  of  his  bishops  and  all  his  barons*.  In  this  act  of 
legislation  the  justiciar  represented  the  king.  Thft  infttructiona 
given  to  the  itiner^n^  jiiafiVpfl  haA  UlrAwifle  the  force  of  laws^  and 
might  wifVi  jnc|,j|>f|  ^/>  ^oimr^Ai^  ApyiVoa  TKaj  too  wcro  issued  by 
the  justiciar  in  the  king's  absence,  and  contained  old  as  well  as 
new  regulations  for  the  courts.  The  Assize  of  Arms  issued  in 
1 181  is  not  distinctly  said  to  be  framed  under  the  advice  of  the 
^uncil,  and  it  may  possibly  have  been  regarded  by  the  barons 
with  some  jealousy  as  putting  ai%is  into  the  hands  of  the  people; 
bat  when  John  in  1205  summoned  the  nation  to  arms  in  con- 
formity with  the  principle  embodied  in  his  father's  assize,  he 
declares  that  it  is  so  provided  with  the  assent  of  the  *  arch- 
biBhops,  bishops,  earls,  barons,  and  all  our  faithful  of  England  *.' 
These  instances  are  sufficient  to  prove  the  share  taken  by  the 
national  council  in  legislation.  The  duty  of  proclaiming  the 
law  in  the  coimtry  fell  upon  the  sheriffs  and   the  itinerant 


*  Select  Charters,  p.  137.  *   Ibid.  p.  150.  ■  Ibid.  p.  124. 
'  '  Est  aatem  magna  asaiaa  regale  quoddun  beneficiuni,  dementia  prin- 

^pia  de  con«ilio  procerom  popuUs  indoltum.*    GlanTill,  ii.  o.  7. 

*  Hoveden,  It.  33.  •  Select  Charters,  p.  273. 
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Proclama-    jusiices,  whoBO  credentials  contamed  perhaps  the  first  genenl 

newiftwsin  promulgation.      The   Great   Charter  was  read,  bj  the  king^ 

*  order,  publicly  in  every  county,  no  doubt  in  the  Bhiremoot 

and  hundred   court  ^;   duplicates  of  it  were  deposited  in  the 

cathedral  churches.  ' 

In  all  this  there  was  nothing  new :  it  was  simply  the  main- 
tenance of  ancient  forms,  which  prove  their  strength  by  re- 
importonoe  taining  their  vitality  under  the  strongest  of  our  kings.    Tbe 

tional  fbrmi.  advice   an(l    nnngpnf:    nf  flia   finnnnil    nmy   hftVft    bft#>n^    nn   HrniM 

in_  maqy  cases  was,  a  mere  formality  :  the  enacting  power  wis 
regarded  as  belonging  to  thft  l^in^^  v^^^/^  ^nH  |>m   |         |'i 
or   dispense  with  the  very  mt^ju^^^a  thftt  ^^   ^'^^   r.l^fiylg*^ 
Tet  in  this  an  advantage  may  be  incidentally  traced.     If  tbe 
barons  under  Henry  II  had  possessed  greater  legislative  power, 
tiiey  might  have  kept  it  to  themselves,  as  they  did  to  a  certain 
extent  keep  to  themselves  the  judicial  power  of  the  later  p•^ 
Legislative    liament ;  but  as  it  was,  legislation  was  one  of  the  nominal,  rights 
TOd^ac-      that  belonged  to  the  whole  council  as  the  representative  of  the 
^ariiam^t    nation,  and  the  real  exercise  of  which  was  not  attained  until  tbe 
become  re-    barous  had  made  common  cause  with  the  people,  and  inco^ 
preaen     J'®*  pQ^^^  their  representatives   in.  their  own   assembly.     Tbe 
period  of  national  as  distinct  from  royal  legislation  begins  wbea 
the  council  has  reached  its  constitutional  development  as  tbe 
national  parliament.     The  legislation  of  the  Qreat  Charter  was 
to  a  certain  extent  an  anticipation,  a  type,  precedent^  and  a  fim 
step  in  advance  towards  that  consummation.    * 
Taxation;    J     161.     The  Subject  of  taxation  may  be  arranged  under  three 
I  heads, — the  authority  bv  which  the  impost  is  le^liaed.  the  descrq*- 
/  tion  ofpersons  and  property  on  which  it  is  levied  and  the  deter- 
I  I  ^ination  of  the  amount  for  whfr.h  fhft  ijiliv^^npi  \^  \\f^^^  ifl 

/ther  words/ tne  grant,  the  incidence,  an<rthe  assessment. 
The  reticence  of  historians  during  the  reigns  of  the  Nonnan 
kings  leaves  us  in  doubt  whether  the  imposts  which  they  levied 
were  or  were  ny^  ^xacted  aimf>ly  by  their^wn  sovereign  loB- 
Two  records  have  been  mentioned,  however,  of  the  reign  cf 

^  Select  Charters,  p.  298 :  *  qoam  etiam  legi  publioe  praeoepimitf  per 
totam  bailliam  vestram.'    See  above,  pp.  115,  116. 
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Heniy  I,  in  one  of  which  the  king  describes  a  particular  tax  as  Form  of 
'  the  aid  which  my  barons  gave  me,'  whilst  in  another  he  speaks  a  tax,  by 

sisnifv 

of  the  summoning  of  the  county  courts  in  cases  in  which  his  the  km^ 

•     I16C668itl66> 

awn  royal  necessities  require  it*.     From  the  two  passages  it 
may  he  inferred  that  some  form  was  observed,  by  which  the 
king  signified,  both  to  his  assembled  vassals  and  to  the  country 
It  large  through  the  sheriffs,  the  sums  which  he  wanted,  and 
the  plea  on  which  he  demanded  them.     The  same  method  was 
observed  by  Henry  II  and  Richard  I ;  and  it  is  only  towards 
the  end  of  the  reign  of  Richard  that  we  can  trace  anything  like 
I  formal  grant  or  discussion  of  a  grant  in  the  national  council  ^ 
It  is  commonly  said  that  the  king  took  a  s^jit^ge,  an  aid,  or  a    *^ 
carucage;  and  where  the  barons  are  said  to  have  given  it,  the 
expression  may  be  interpreted   of  the   mere  payment  of  the 
money.     Of  any  debate  or  discussion  of  such  grants  in  the  c^see  of 
national  council  we   have  rare    evidence :    the  opposition  of  taxation. 
Sl  Thomas  to  the  king's  manipulation  of  the  Danegeld,  and  the 
refusal  by  S.  Hugh  of  Lincoln  to  furnish  money  for  Richard's 
war  in  France,  are  however  sufficient  to  prove  that  the  taxation 
was  a  subject  of  deliberation,  although  not  sufficient  to  prove 
that  the  result  of  such  discussion  would  be  the  authoritative    . " 
imposition  of  the  tax'.     For  the  shadow  of  the  feudal  fiction,  Want  of 
that  the  tax -payer  made  a  voluntary  offering  to  relieve  the  of  repre- 
wants  of  his  ruler,  seems  to   have  subsisted  throughout  the 
period :  and  the  theory  that  the  promise  of  the  tax  bound  only 
the  individual  who  made  if,  helped  to  increase  the  financial 
complications  of  the  reign  of  John.     Archbishop  Theobald  had 
denounced  the  scutage  of  1 156,  and  it  is  doubtful  whether  it  was 

\  f  hove,  pp.  371,  303. 

'  In  1159  Henry  *8cutagiam  aocepit;'  Grerv.  c.  1381 :  in  1194  Richard 
*  constituit  sibi  dari  *  a  caruoage  ;  Hoveden,  iii.  342  :  in  1 198  '  cepit .  .  . 
qoinque  solidoB  de  aoxilio ;'  lb,  iv.  46.  In  1201  we  find  the  word  •  ex- 
postalans'  used  of  the  king's  proposition  of  a  tax  for  the  collection  of 
which  *  exiit  edictum  a  justitiariis ;'  B.  Coggeshale.  In  1203  John  *  oepit 
feb  eis  septimsMU  partem  omnium  mobilimn  suorum  ;*  M.  Paris,  p.  209.  In 
IM4  '  concefMa  sunt  auxilia  militaria;'  ibid.  209.  In  1207  *convenit 
Bpiscopos  et  abbates  ut  permitterent  personas  dare  regi  certam  summam  ;* 
Ann.  Wayerl.  p.  258.*  A  gradual  change  in  the  tone  of  demand  may  be 
tniceable  in  this,  yet  John  was  reaUy  becoming  more  despotic  aU  the  time. 

'  See  above,  pp.  463,  509. 

Pp 
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raised  on  his  lands.  S.  Thomas  had  declared  at  'Woodsioqk  ths^ 
the  lands  of  his  church  should  not  pay  a  penny  to  the  Danegeld; 
the  opposition  of  S.  Hugh  was  hased  not  on  his  right  ae  a 
member  of  the  national  council,  but  on  the  immunities  of  his 
church;  and  when  Archbishop  Geoflfrey  in  120 1  and  1207  for- 
bade the  royal  officers  to  collect  the  carucage  on  his  estates,  it 
was  on  the  ground  that  he  himself  had  not  promised,  the  paj- 
ment.  The  pressing  necessity  of  raising  the  ransom  o^Bichard 
probably  marks  an  epoch  in  this  as  in  some  other  points  d 
financial  interest.  The  gentle  terms  donwm  or  auxiUvm  had 
signified  under  his  father's  strong  hand  as  much  as  Danegeld  or 
tallage ;  but  now  not  only  was  the  king  absent  and  the  king* 
dom  in  a  critical  condition,  but  the  l^^l  reforms  in  the  matter 
of  assessment  had  raised  up  in  the  minds  of  the  people  at  large 
a  growing  sense  of  their  rights.  The  taxes  raised  for  the  ransom 
were  imposed  by  the  justiciar,  probably  but  not  certainly,  withtk 
advice  of  the  baj'ons ",  and  were  no  doubt  collected  without  any 
general  resistance ;  but  both  the  amount  and  tbe  incidence  were 
carefully  criticised,  and  in  some  cases  payment  was  absolutely 
refused.  The  clergy  of  York,  when  the  king's  necessities  were 
laid  before  them  by  the  archbishop  in  their  chapter,  declared 
that  he  was  infringing  their  liberties,  and  closed  their  chorch 
as  in  the  time  of  interdict  \ 

This  idea,  which  is  indeed  the  rudimentary  form  of  the  prin- 
ciple that  representation  should  accompany  taxation,  gained 
ground  after  the  practice  arose  of  bringing  personal  property 
and  income  under  contribution.  It  was  the  demand  of  a  quarter 
of  their  revenues,  not  a  direct  tax  upon  their  land,  that  ^ 
yoked  the  opposition  of  the  canons  of  York ;  and  although  Ardi- 
bishop  Geoffirey  is  found  more  than  onod  in  trouble  for  for- 
bidding the  collection  of  a  carucage,  the  next  great  case  in 
which  resistance  was  ofiered>Jg_Jlifr-demandr  of  the  Crown 
oeourred  in  reference  to  the^,^xaettonngf-»-  thirteenth  of  more- 

*  Above,  p.  501. 

'  Hoveden,  iii.  3a2  :  '  Yocavii,  monuit  et  rogavit  at  qaartam  partem 
redditnum  saorum  ad  praefati  regis  liberationem  oonferrent ; ...  qui  (^ 
nuentee  et  ooncanonicos  suos  in  partea  suaa  trahentes,  aaserebajit  eom . . . 
libertates  eccleaiae  suae  relle  subvertere.' 
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property  in  1207.     On  this  occasion  it  was  not  an  isolated  ProtMtof 
» — T""^ — *"Y— 1  *^®  Church 

chapter,  but  a  whole  estate  of  the  realm  that  protested.     The  against 
, .       .  ,  taxation 

Jung  in  a  great  council  held  on  January  8  at  London  proposed  in  1207. 

to  the  bjgbojw  anrTjaiibpts  IHgtthfey  shouJrt  permit  thl  parsons 
and  beneficed   clerks  to  givp.  him  ^  noi'foiti  p/M-ft'nn   nf  tVialr 
revenu^L — JChe   prelates  refused  to   do  so.     The  matter  was 
debated^  in  an  adjourned  council  at  Oxford  on  February  9,  and 
there  tfe  bishops  repeated  their  refusal  in  still  stronger  terms. 
The  king  therefore  gave  up  that  particular  mode  of  procedure,  impomtion 
and  obtaiped  ^m  the  national  council  a  grant  of  an  aid  of  thirteenth, 
a  thirteenth  of  all  chattels  from  the  laity.     That  done,  having 
forbidden  fhft  clftrgy  to  hnld  ft  fimii?(*fil  ftt  S-  Alhrn/e,  ho  imurri 
^y   26,    a   writ    to   the    archdeftcc^pfi   niifl    thr   rAT^    "^   t^^ 
clergy,  informing  tb^m  of  the  gront  of  aid,  and  bidding  thorn 
follow  the^ood   example,^.     Archbishop  Geoffrey,  who   acted  Exile  of 
as  lEe  spokesman  of  the    clergy,  now  gave  up  the   struggle 
and  went  into  exile;    other  circumstances  were  leading  to  a 
crisis:  the  thirteenth  was  no  doubt  generally  collected;  but 
early  in  the  following  year  the  interdict  was  imposed  and  con- 
stitutional law  was  in  abeyance  during  the  remainder  of  the 
reign.      The  twelfth  article  of  the  charter,  in  which  the  king  Growth  of 
promises  that  no  scutage  or  aid,  save  the  three  regular  aids,  principle,  in 
should  henceforth  be  imposed  without  the  advice  and  consent  thermit 
of  the  national  council,  does  not  explicitly  mention  the  impo- 
sition of  a  tax  on  moveables,  nor  does  it  provide  for  the  repre- 
sentation in  the  council  of  the  great  majority  of  those  from 
whom  such  a  tax  would  be  raised.     But  in  this,  as  in  other 
points,  the  progress  of  events  was  outstripping  and  superseding 
the  exact  legal  definitions  of  right.     The  fourteenth  article  does 
not  provide  for  the  representation  of  the  shires,  or  for  the  par- 

*  Ann.  Waverly.  p.  258  ;  M.  Paris,  p.  aai.  The  writ  addressed  to  the 
irchdeacons,  after  rehearsing  the  grant  made  by  the  archbishops,  bishops, 
abbots,  priors,  and  magnates,  proceeds :  '  Yerom  quia  de  vobis  confidimns 
C{Qod  nos  et  honorem  nostrum  diligitis  et  defensionem  regni  nostri^  et 
recuperationem  terrarum  nostrarum  aiFectatis,  vos  rogamus  attentius, 
I  quatenus  tale  aozilium  nobis,  ex  parte  vestra  fadatis  ut  inde  vobis  gratiaa 
\  dare  debeamus ;  et  quod  alii  rectores  eoclesiarum  vicini  vestri  ad  auxilium 
nobis  Sciendum  exemplo  vestro  &cilins  invitentur.*  May  26,  1207.  Patent 
Roll,  8  John;  ed.  Hardy,  i  7a. 
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ticipation  of  the  clergy  as  an  estate  of  the  reahn,  distinct  fnm 

•    their  character  as  feudal  freeholders,  yet  in  both  respects  tl» 

succeeding  history  shows  that  the  right  was  practically  estab- 

dple'of"       lished.     So  neither  is  the  principle  as  yet  formally  laid  dowi 

th^oatlcm^  'that  a  vote  of  the  supreme  council  is  to  bind  all  the  subjects  of 

enundau^L^  the  realm  in  matter  of  taxation  without  a  further  consent  of  tie 

individual.     The  prevalence  of  the  idea  that  such  consent  was 

necessary  brings  the  subject  of  the  grant  into  close  connexi<ffi 

with  that  of  the  assessment.    But  before  approaching  that  point 

the  question  of  incidence  requires  consideration. 

The  indirect  taxation  nf  tbia  period  is  obscure  and  of  no  peat 
importance^     The  prisage  of  wine,  the  fines  payable  by  tk 
merchants   for  leave  to  import  particular  sorts  of  goods,  the 
especial  temptation  which  the  stores  of  wool  held  out  to  4k 
king's  servants,  the  whole  machinery  of  the  customs,  although 
referred  to  in  the  Great  Charter  as  '  antiquae  et  rectae  con- 
suetudines  S'  were,  so  far  as  touches  constitutional  history,  stil 
in  embryo.     The  existing  practice  rested  on  the  ancient  rigbt  of 
toll,  and  not  on  any  historical  legislative  enactment.     Althoagh, 
then,  these  sources  furnished  an  appreciable  revenue  to  Richard  I 
and  John  ^  the  general  taxation  of  the  country  may  for  cor 
present  purpose  be  regarded  as  direct  taxation  only, 
of  tMBtton  f\/^^  taxable  property  may  be  divided  into  \nf\A  and  moyg- 
r7(^  felcs.  and  again,  acmrriing  ***  *^»  AhftTftfrtf^  nf  th^ir  ^"^"^^i 
-^  •  "^  '"*  into  lay  find  clerical  [  these  may  be  subdivided  in  the  fonnff 
case  according  as   the  layman  \&^  tenant-in-chief.  a  kn^t, 
a  freeholder,  a  burgher,  qt  a  vjllfjn,  in  tlw  kttrr  fit*f*^'^'»g  ^ 
tEepQas^M!  ia^a  prelate^  a  bencfici^d  clerky  a  chapter,  or  a  re- 
^^^  moS?    ligious  house.     Each  division  of  property  was  brought  mKfcr 
fe  ^        contribution  at  a  different  period,  and  for  each  there  was  a  dis- 
tinct name  and  method  of  taxation. 
Q^]^      \    All  the  imposts  of  the  Anglo-Saxon  and  Norman  reigns  wew, 
J^lg^^so  far  as  we  know,  raised  on  the  land,  and  according  to  com- 
}  putation  by  the   hide :   the  exceptions  to  the  rule  would  be 
'  only  in  the  cases  of  those  churches  which  claimed  entire  immn- 
nity,  and  those  boroughs  which  paid  a  composition  for  tl^ir 
*  Article  31.  '  Madoz,  Hist  Exch^  pp.  539  ^ 
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.axes  in  a  settled  sum,  as  they  paid  the  composition  for  the  Taxation 
«rm  in  the  shape  of  an  annual  rent.     This  generalisation  covers 
X)th  the  national  taxes  like  the  Danegeld,  and  the  feudal  exac-    4* 
ions  hy  way  of  aid ;  both  were  levied  on  the  hide.     Henry  I    ^ 
lad  exempted  from  such  payments  the  lands  held  in  demesne 
yy  his  knights  and  barons,  in  consideration  of  the  expenses  of 
heir  equipments  * ;  but  this  clause  of  his  charter  can  have  been 
mly  partially  observed.     Henry  II,  from  the  very  beginning  of 
lis  reign,  seems  to  have  determined  on  attempting  important 
:hange8.     He  brought  at  once  under  contribution  the  lands  held  Plda^**'^^ 
ay  the  churches,  which  had  often  claimed,  but  never  perhaps 
^  secured  immunity. , 

In  the  Assize  of  Arms  in  1181  he  took  a  long  step  towards  Taxatt^n 
taxing  rent  and  chalt^la,  obllgiug  the  ownfer  oi  such  property  to  introduced, 
equip  himself  with  arms   accordiny^  to  th<?  ftTnoTinf  wh\o})  he 
possesfifid^    In  the  ordinance  of  the  Saladin  Tithe  personal 
property  is  rendered  liable  to  pay  its  tenth '.     Under  Richard  I  y 

the  rule  is  extended :  for  the  king's  ransom  every  man  pays  a 
fourth  part  of  his  moveables  * :  in  1 204  John  exacted  a  seventh  Sevenths 
of  the  same  from  the  barons  *,  and  in  1 207  a  thirteenth  from  thirteenths, 
ttie  whole    of  the  laity*.      This  change  in  the   character  ofl 
taxation  serves  to  illustrate  the  great  development  of  material  \ 
Wealth  in  the  country  which  followed  the  reforms  of  Henry  11.  J 
The  burdens  would  not  have  been  transferred  from  the  land  to 
the  chattels  if  the  latter  had  not  been  found  much  more  pro-  ' 
ductive  of  revenue  than  the  former. 

But  this  was  not  the  only  change.     Henry  II  adopted  the  New  system 
^"^jlh^'fi  fine  ingtffl^  ^^  ^^^  ^^'^^  "°  ^^^  ^°f'°  ^^  ^fwg  for~lh*^  laud, 
faiights  and  barons :  and  on  this  basis  established  a  «om«^^l^<*^^ 


Punnte  system  of  Jlstinctions.     As  early  as  his  second  year_wg  The  scutage. 
find  him  <»n11ftf*tiiipr  ft^n^p.  a  new  form  of  taxatioTi^  nf,  fyflnfyL^^^^^**^" 
ghilli^^  on  the  *  scutum'  or  knight's  ffp,  ^'^^  ^^'^  VnigTito  wKa 
bdd^land  under  the  churches  ^.     In  iigfi.  for  the  war  of  Tou- 

looae/he  raised  a  much  larger  sum  und^r  thft  p^ ^,  ^""" 

the  tenants  by  knight  service;  as  a  commutation  for  personal 

»  Above,  p.  305.         •  lb.  p.  488.  »  lb.  p.  489.         *  lb.  p.  501. 

*  lb.  p.  533;  M.  Paris,  p.  209.  •  Above,  p.  523.        ^  lb.  p.  454. 
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service  he  accepted  two  marks  from  each,  and  with  the  proceeds 

The  scufcage.  paid  an  army  of  mftrr^tiarifta '-     T^word  scntage,  from  itsoge 

fTQ  thifl  nrrflffii?ni  p^qi"*-?^  ^1^^  ^flf^jtimiftl  iwnftfi  nf  q  j^ymt^M  \ji 

commutation  of  personal  seryice,  in  which  it  is  most  frequ^tly 

Disappear-    used.     In.  1 1 6^,  as  has  been  already  mentioned*,  tlie  ancient 

anoecn  ^ 

Danegeid.     Danegeld  disappears  from  tbft  UnWa ;  hnf.  it  is  succeeded  by  a 

tax  which,  under  the  name  of  donum  or  MmjytfD,  and  probably 

leyied  on  a  new  computation  of  bidage,  must  have  been  a  rq)n)- 

duction  of  the  old  usage.    Such  a  change  must  indeed  have  been 

necessary,  the  Danegeld  having  become  in  the  long  lapse  of 

years  a  mere  composition  paid  by  the  sheriff  to  the  Exchequer, 

while  the  balance  of  the  whole  sums  exacted  on  that  accoant 

Its  reap-      went  to  swell  his  own  income.     Under  Richard  the  saan  in 

S2Sm1?^**  ft.ppftftrff  nnHt^f  fba  name  of.xgmcajfi :  the  normal  tax  being  laid 

on  the  carucate  instead  of  the  hide,  and  each  carucate  containing 

a  fixed  extent  of  one  hundred  acres  \ 


Each  of  these  names  represents  the  taxation  of  a  particular 
class:  the  scutage  affects  the  tenants  in  chivalry;  the  donuiD, 
hidage  or  carucage,  affects  all  hdlders  of  land;  the  toith, 
CostomaiT  seventh,  and  thirteenth,  all  people  in  the  realm.  Each  has  its 
scuta^  customary  amount ;  the  scutage  of  iis6  was  twenty  shiHingg 
oTijthe  fee*;  thoge  of  iifiy  and  ii6i  were  two  marks;  tfie 
scutage  of  Ireland  in  1171  was  twenty  shillings,  and  that  ci 
Galloway  in  11 86  at  the  same  rate.  The  scuta^  of  Richaid's 
reign,' — one  for  Wales,  m  the  first  year  and  two  for  Normandy 
in  the  sixth  and  eighth,7-were,  in  the  first  case  ten,  in  the  other 
cases  twenty  shillings^  John  in  his  first  year  raised  a  scutage 
of  two  marks ;  on  nine '  other  occasions  he  demanded  the  same 
sum,  besides  the  enormous  fines  which  he  extorted  from  his 
barons  on  similar  pretexts.  Other  aids  to  which  the  name  is 
not  commonly  given  were  raised  in  the  same  way  and  at 
similar  rates.  Such  were  especially  the  aid  pur  fiUe  marier, 
collected  by  Henry  in  1168  at  twenty  shillings  on  the  fee,  and 
that  for  the  ransom  of  Eichard  I  at  the  same  amount. 

*  Above,  p.  456.  ■  lb.  p.  463.  '  Hoveden.  tr.  47- 

*  The  following  particulars  are  from  the  Pipe  BoUb  and  Red  Book  <i 
the  Excheqaer,  as  cited  by  Madox. 
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The  carucage  of  Bichard  was  probably  intended,  as  the  Dane-  Jjl^^ 
geld  had  been,  to  be  fixed  at  two  shillings  on  the  carucate. 
In  1 198  however  it  was  raised  to  five,  and  John  in  the  first  year 
of  his  reign  fixed  it  at  three  shillings  ^ 

Under  the  general  head  of  donum,  auxilium,  and  the  like,  The  tallages, 
come  a  long  series  of  imposts,  which  were  theoretically  gifts  of 
the  nation  to  fb^  \c\nf^^  andlfiTMlOimt  61  which  was  d^^t^i'mliied 
by  the  itinerant  justices  after  separate  negotiation  with^the 
p«yeia._jrhe  most  important  of  these,  that  which  fell  upon  the 
to>iaiaL.and  dftniftfineJands  of  the  Crown,  is  known  as  the  tollage. 
This  must  have  affected  other  property  besides  land,  but  the 
particular  method  in  which  i%  was  to  be  collected  was  deter- 
mined/by  the  community  on  which  it  fell*,  or  by  special 
arran^ment  with  the  justices. 

It  WAfl  /^Tily  r^n  i^Yfi  -occaB^ona   that   all  these   methods   o^fffll^^^ni 
raisini^  money  wer^   resorted  to  at  once.      Such  an  occasion  proRramme. 
might  be  the  aid  to  xf^ArrY  fhe  king's  daughter,  or  to  ransom  his 
person^,  hut  not  the  ordinary  contributions  towards  the  regular 
expenses  of  the  Crown.     On  those  great  occasions,  the  knights 
P^JLaid-OT  ocu6a((e.  the  fi  ttfib^dg^^^ni^gfljbhe  towns  tallage  : 
thejrbolo  and  oachjart  bore  the  name  of  auxilium.     More  ^^f ^*|5r 
frequently  only  one  tax  was  raised  at  once ;  a  year  marked  by 
a  scutage  was  not  marked  by  a  clonum  or  a  carucage.  It  was  the 
accumulation  and  increased  rate  of  these  exactions  that  created 
the  discontent  felt  under  Hubert  Walter's  administration  in  the 
later  years  of  Bichard  and  the  early  yedrs  of  John.     In  this  ^^of 
division  of  burdens,  and  distinction  of  class  interests,  may  be  ««***«•• 
traced  another  step  towards  the  system  of  three  estates:   the 
<^'€rgy  and  laity  were  divided  by  profession  and  peculiar  rights 
and  immunities ;  scutage  and  carucage  drew  a  line  between  the 
*«nant  in  chivalry  and  the  freeholder,  which  at  a  later  time  helped 
to  divide  the  lords  from  the  commons.     The  clergy  had  in  their 
spiritual  assemblies  a  vantage-ground,  which  they  used  during  the 
thirteenth  century,  to  vindicate  great  liberties ;  and  their  action 
led  the  way  to  general  representative  assembling,  and  made  easier 
I   ">r  the  commons  the  assertion  of  their  own  definite  position. 
*  Above,  p.  516.  *  See  below,  pp.  585  sq. 
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issessment  jWThe  method  of  assessment  varied  ACfiording  to  the  incidenee 

iv        i7^fthfi2ftxi     So  long  as*  all  thetaxation  fell  on  the  land.  Domes- 

^JJ2^      ^  Wfe  ^»^?*^^^""^^   *^  Ir  *^''  rate-book  ^f  fh^  kingrdnm^J^all 

K)okof  landTS^essments  that  could  not  be  arranged  directly  by  it,  sudi  aa 

fTiio  nnpf mT^^Ti^  ^f  f}^^  boroughs,  wcre  specially  adjosted  by  the 

sherigg,  pr  by  tVip^fficers  of  the  Exchequer  in  their  occasional 

*\22525l2SL!iJir  were  permanently  fixed  in  a  definite  proportion 

and  at  round  sums  •.     This  system  must  have  proved  sufficient 

BO  long  as  the  changes  of  occupation,  which  had  occurred  since 

the  Domesday  Survey,  could  be  kept  in   living  memory.     As 

soon  however  as  Henry  II  began  to  rate  the  land  by  the  knight^s 

^he  t?»j^t»  fee,  a  new  expedient  was  requisite.     Hence,  when  he  was  pre- 

er^  are    paring  to  levy  the  aid  pur  fille  marier,  the  king  issued  a  writ  to  aU 

o  declare     the  tenants-in-chief  of  the  Crown,  lay  and  clerical,  directing  each 

lability.       of  them  to  send  in  a  cartel  or  report  of  the  number  of  kni^iits' 

fees  for  the  service  of  which  he  was  legally  liable  *.     This  wai 

2  ^   done,  and  the  reports  so  made  are  still  prftgArvA<l  j-n  fliA  "g)^ 

^nnk  nf  fbft  ^^^nb^rmpr^  to  which  reference  has  been  more  than 
once  made  in  former  ch^ters.  The  scutages  continued  to  be 
exacted  on  the  same  assessment,  compared  from  year  to  year 
with  the  Pipe  Kolls,  until  the  reign  of  John,  who  on  several 
occasions  took  advantage  of  the  reluctance  which  his  barons 
showed  for  foreign  war  to  make  arbitrary  exactions.  A  clause 
of  the  Great  Charter  issued  by  Henry  III  in  12 17  directs  that 
the  scutages  shall  be  taken  as  they  were  in  his  grandfather's 
time.  A  few  years  rffter  this,  Alexander  of  Swerford,  who  otan- 
^.      piled  the  Red  Book  of  the  Exchequer,  reduced  the  computation 

*  DiftloguB  de  Scacc.  i.  c.  16. 

*  *  Noveris  itaque  quod  plurimtun  interest  si  donum  vel  auxilioiu  cin- 
tatis  per  singuU  capita  oommorantium  in  ea  a  jostitiis  oonstituatur,  vd  s 
cives  Bummam  allquam  quae  prindpe  digna  videatur  justitiariis  offerant  et 
ab  eis  acoipiatur.'    Bialogus,  ii.  c.  13. 

'  See  above,  p.  382. 

*  One  of  the  answers  to  this  demand  probably  preserves  the  exact  words 
of  the  writ :  *  Mihi  et  aliis  oomparibus  ptiuis  per  litteraa  vestras  innotuit,  nt 
per  fidem  et  ligantiam  quam  vobis  debemus,  vobis  per  breve  Dostmm 
pendens  extra  sigillum  mandaremus  quot  milites  habemus  de  veteri  feod*- 
mento  de  temjiore  Henrici  avi  vestri,  et  quot  milites  habeamua  de  novo 
feodamento  post  tempus  regis  Henrici  a^  vestri,  et  quot  milites  babeainus 
Buper  dominium  nostrum.'    Liber  Niger,  i.  148. 
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of  knights'  fees  to  something  like  order  by  a  careful  examination  Aaseesment 

of  the  Pipe  Rolls ;  but  so  long  as  scutages  were  collected  at  all, 

the  assessment  of  the  individual  depended  very  much^n  his 

own  report,  which  the  Exchequer  had  little  means  of  checking. 

The  donum,  auxilimn/  or  tallage,  which  Henry  imposed  in  ^f^J^f"* 

lieu  of  the  ancient  Danegeld,  was  assessed  bv  the  officers  of  the  byittnerant 

Excheojier.     In  1168  the  whole  of  Endand  was  visited  by  atheBx- 
'  -       '  ■'  ..  °  ''       chequer, 

small  commission  of  judges  and  clerks,  who  rated  the  sums  by 

which  the  freeholders  and  the  towns  were  to  supplement  the 
contributions  of  the  knights.  In  1173  a  tallage  on  the  royal 
demesne  was  assessed  by  six  detachments  of  Exchequer  officers, 
and  throu^out  the  remainder  of  the  reign  the  fiscal  circuits 
correspond  with  those  of  the  justices,  or  the  fiscal  business  is 
done  by  the  justices  in  their  judicial  circuits.  This  method  of 
assessment,  like  that  of  scutage,  failed  to  secure  either  party 
against  the  other ;  either  the  justices  had  to  accept  the  return 
of  the  tax-payer,  or  the  tax-payer  had  to  pay  as  the  judges 
directed  him  ^.  Little  help  could  be  expected  from  the  sheriff, 
who  indeed  was  generally  an  officer  of  the  Exchequer.  The 
assessment  of  the  justices  sometimes  varied  considerably  from 
that  of  the  payer,  and  in  one  recorded  instance  we  find  the 
tender  of  the  former  accepted  in  preference  to  the  valuation  of 
the  latter.  In  11 68  the  men  of  Homcastle  pay  £29  139.  4^. 
for  an  aid,  '  quod  ipsi  assederunt  inter  se  concessu  justitiarum 
aliter  quam  justitiae'.'  It  is  obvious  that  an  exaction,  the 
amount  of  which  was  settled  as  in  these  two  cases  by  the  state- 
ment of  the  payer,  was  removed  by  only  one  step  from  the 
character  of  a  voluntary  contribution.  That  step  might  be  a 
veiy  wide  one,  and  the  liberty  which  it  implied  might  be  very 
limited,  but  the  right  of  grant  and  the  right  of  assessment  were 
brought  into  immediate  juxtaposition. 

When  however,  as  was  the  case  under  the  Assize  of  Arms  Personal 
and  the  Saladin  Tithe,  personal  property  was  to  be  rated,  it  required 
became  clear  that  no  safe  assessment  could  be  based  either  on  asae&uuent. 
the. taxpayer's  statement  of  his  own  liability,  or  on  the  unin- 

*  See  above,  p.  584,  note  a. 

»  Pipe  Roll.  14  Hen-  II;  Madox,  Hiat.  Exch.  p.  407. 
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jP^<»*><»  formed  opinion  of  the  sheriff  and  justices.     To  remedy  tiik, 
rindpieto  Henry  had  recourse  to  his  fevourite  expedi^t  ji£„^ejury.     He 

B0O9SlUOOv 

r  personal    directed  that  the  quantity  and  character  of  armour  which  each 
roperty.  . 

man  was  to  provide  should  he  determined  hy  the  report  of  a 

number  of  sworn  >t;pifl;hfy  and  other  lawful  men  of  each  neigh- 
bourhood,  who  were  to  draw  up  a  list  of  the  men  within,  their 
district,  with  a  distinct  statement  of  their  liability  \     In  the  • 
collection  of  the  Saladin  Tithe,  in  which  the  king  himself  took 
an  active  part,  the  same  plan  was  adopted :   where  suspicion 
arose  that  any  man  was  contributing  less  than  his  share,  four 
or  six  lawful  men  of  thejarislLwere  chosen  to  declareon  oatk 
what  he  og^tto  give'.      The  great  precedent  for  this  pro- 
ceeding was  found  of  course  in  the  plan  by  which  the  Domesday 
Survey  had  been  made^  and  the  occasional  recognitions  of  fiscal 
t  is  ^plied  liability  which  had  been  taken  under  special  writs.     The  plan 
arucage.      was  SO  successful  that  In  1 198  it  was  applied  to  the  asaefigai^ 
of^ibfiiCfttu^gp,  an  account  oTwhich  has  been  given  already*. 
The  assessment  of  the  thirteenth  in  aj>.  i  207  was  however  not 
made  by  juries,  but  by  the  oath  of  jthft  indiv^'d^ftl  p^y*"^  taken 
before  the  justices  * ;  the  contributions  of  the  clergy  being  a 
matter  of  special  arrangement  made  by  the  archdeacons  *.     lie 
carucage  of  11 98  is  then  the  land-mark  of  the  progress  which 
the  representative  principle  expressed  by  the  jury  had  as  yet 
attained  in^t{^  matter  of  taxation. 
i"«s^^  ^       The  furtii*  question  which  arose  chiefly  in  the  towns,  how 
f  tallages,    the  sums  agreed  to  between  the  special  community  and  the 
Exchequer  were  to  be  adjusted  so  as  to  insure  the  fair  trest^ 
ment  of  individuals,  also  came  into  importance  as  soon  as  par- 
sonal  property  was  liable  to  assessment.     We  learn  from  the 
story  of  William  Fitz-Osbert,  that   in  London  the  taxes  woe 
raised  by  capitation  or  poll-tax,  every  citizen  poor  or  rich  con- 
tributing the  same  amount,  the  unfairness  of  the  role  being 
compensated  by  the  lightness  of  the  burden  which  so  many 

'  Bened.  i.  p.  378  ;  Select  Charters,  p.  147. 
>  Benod.  il.  31 ;  Select  Charters,  p.  15  a. 
'  Above,  p.  510. 

*  Patent  RoUb,  ed.  Hardy,  i.  7  a ;  Select  Charters,  p.  375. 

*  Above,  p.  579,  note  i. 
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joined  in  bearing.     William  came  forward  as  the  advocate  of  William 
the  poor,  and  declared  that  an  assessment  should  be  made  by  and 
which  each  man  should  pay  in  proportion  to  his  wealth  :  but  we  Sxation. 
are  not  told  by  what  means  he  intended  to  carry  out  the  idea, 
and  his  intemperate  conduct  produced  the  riot  with  which  our 
knowledge  of  the  matter  terminates  ^. 

The  whole    subject  of  taxation   illiitrf.r«ifAa  ih^  mtAnn}  way  in  Summary  of 

%  .  ,    ,  .  ,  the  subject. 

whicb^king  and  people  were  realising  the  idfls  of  Hftlf-govem^ 

ment     The  application  of  a  representative  scheme  t-o  tliA  wm 
of  assessment,  and  the  recognition  that  t^  lii^b'^'^y  ^^  ^^^  ^jan* 
was  based  on  his  own  express  consent,  either  to  the  grant  itself  or 
to  the  amount  of  his  own  contribution,  mark  a  state^f  things  in 
which  the  co^centr^ion  oijocalinterests  in  one  general  council  * 
was  all  that  was  nepdft<|  ^q  ^secure  l;Jie  tax-payer  from,..flgbitrary 
treatment  on  the  pio^  of  eitiigr  th^  g/^^oi^]^  ^l»  bia  mfn^'^fp-rg 
This  becomes  still  more  evident  as  we  approach  the  wider  but 
equally  important  sphere  of  judicial  action,  in  which  not  only  | 
the  principle,  but  the  actual  details  of  the  representative  system 
seem  progressively  to  assert  themselves.     Before  entering  upon 
this,  however,  some  notice  must  be  tn^en  of  the  military  system 
of  Henry  II  and  his  sons,  which,  as  exemplified  both  in  the 
scutage  and  in  the  Assize  of  Arms,  may  be  regarded  in  close     I 
connexion  with  his  expedients  of  taxation. 

i627  Henry  found  on  his  accession  the  three  kinds  of  military  The  militarj 
force,  which  we  have  described  in  a  former  chapter*,  in  full  exist- 
ence, but  very  incompletely  organised,  and  in  consequence  of  the 
recent  troubles,  either  burdensome  to  the  nation  or  thoroughly 
meffective.  The  standing  army  of  naercenarieajje  was  bound 
by  the  treaty,  which  secured  him  the  succession,  to  disband  and 
"Mush ;  the  general  body  of  ^^nanta  in  chivalry  was  broken  up 
among  the  feudatories  who  had  been  fighting  each  for  himself; 
^d  the  national  force  of  the  fyrd,  which  by  its  very  nature  was 
capable  of  only  slight  discipline  and  occasional  usefulness,  had 
shared  in  the  general  disorder  of  the  country  consequent  on  the 
paralysis  of  government  Henry  from  the  very  first  years  of 
^  reign  saw  that  peace  was  his  true  interest,  but  that  with  so 

*  Above,  p.  508.  •  Above,  p.  431  sq. 
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wide  an  extent  of  territory  to  defend,  and  so   many  jealonj 
enemies  to  keep  in  check,  he  could  have  no  peace  unless  hi 
were  strong  enough  to  prevent  war.     Each  then  of  these  thrw 
expedients  he  saw  "would  have  its  uses,  whilst  each   had   ifc 
defects.     The  mercenary  fnme  was  hateful  to  the  nation  ;    the 
leudAlJ^vy  was  divided  according  to  the  interests  of  its  leaders. 
was  not  trustworthy  in  emergency,  and  by  the  strict  rules  as  to 
the  nature  and  duration  of  service  was  incapable  of  bein^  fuQy 
handled:    the  national  militia  was   either  useless  for   foreign 
warfare,  or  could  be  made  useful  only  by  being  treated  as  a 
mercenary  force,  an  expedient  which^wasted  at  once  the  blood 
V  and  the  treasure  of  the  kingdom.  (jThe  obvious  policy  was  to 
use  TTiPrn^Tiftri^^ft  fof  fo*^^g"  warfarA^  and  to  emplo^  the  national 
militiaJMuiefence  and  for  the   maintenance  of  peaca.      The 
feudal  levy,  like  the  rest  of  the  machinery  of  feudalism  which 
could  not  be  got  rid  of,  might  be  made  occasionally  useful  in 
both  ways,  but  would  be  more  useful  still,  If  it  could  be  made . 
trojontributo  tft  thn  gupp^rt  ftf  thft  grown  in  ways  T^hich  woM  ^ 

Iftftv^  thft  king  TitiftTnbftrr^f^ed  by  thft  Tnimitiftft  of  ffti^r^al  custODl. 
This  policy  Henry  maintained   more   or  leas  continuous/y 
He  fought  his  wars  on  the  Continent  by  means  of  mercenaries  ^ : 
he  had  a  standing  force  of  10,000  Braban9ons,  and  a  large 
number  of  Welsh  and  Galwegian  soldiers.      Richard  followed 
the   example,  and  in   addition  to  these  embodied  a  force  c/ 
Basques  and  Navarrese,  two  races  whose  military  malpractices 
had  been  condemned  by  the  Lateran  Council  of  11 79,  and  wbo 
with  the  Braban9ons  and  Catalans  enjoy  the  evil  reputation  of 
being  the  forerunners  of  the  free  companies  of  the  next  age. 
Many  of  these  were  probably  Crusaders  who  had  returned  pen- 
niless from  the  East,  or  mere  bandits   and  brigands  who  bj 
taking  foreign  service  had  escaped  the  justice  of  tiieir  native 
lords.    John,  like  his  father  and  brother,  maintained  a  great 
host  of  these  adventurers,  and  with  them  fought  the  battles  and 


^  '  Mavult  enim  princepe  stipendlarios  quam  domesticos  bellicis  apponere 
caeibiis.*     Dialogua,  i.  c.  p.     '  NolenB  vexare  agrarios  xuiliteB  nee  b<urg^* 

sem  nee  rusticorum  multitudinem duxit,  solidarios  vero  militei 

innumeroB.'    R.  de  Monte,  aj>.  1159. 
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conducted  the  cruel  rayages  which  mark  the  close  of  his  reign. 
The  mercenary  force  only  comes  within  our  view  in  two  points  :  Mercenaries 
it  was  a  breach  of  the  compactjotWallingford,  in  spirit  at  least,  BiS£nd 
that  snch  a  host  ever  set^foot  on  Englisk-afiiL;  and  it  was  only  ex<»p£onai 
from  the  revenue  jifLhia.  kingdom  f Ti^f.  P^Tiry  ojc\\t\c{  Amw  funds  °*"®*' 
to  pay  ita  expenaes.    The  king^fedthfully  observed  the  condition : 
on  one  occasion  only-:Qrere  his  mercenaries  brought  to  England, 
and  then  it  was  to  repel  pvasion.  for  the  purpose  of  which 
a  force  of  Flemish  soldiers  had  already  landed.     They  stayed 
in  England  for  a  month,  and  left  with  the  king  on  his  re- 
turn   to    France*.      Bichard   had    no   inclination,   as  he  had 
indeed   no  temptation,   to  break  the   rule :   and   John's   mer- 
cenary army  raised  to  repel  the  French  invasion  of  1213,  in 
itself  perhaps  justified  by  the  emergency,  became  one  of  the 

great  occasions  of  his  downfall      The  direct  question  of  the  Payment  of 
.      i?  xt-  •  1  •  xL   X   •     •  a   mercenaries 

payment  of  the  mercenaries  only  once  arises,  that  is  m  1 198,  refused. 

when  the  justiciar  proposed  that  it  should  be  met  by  a  grant  for 

the  express  purpose  of  maintaining  a  body  of  kuights,  and  was 

defeated  by  the  resolution  of  S.  Hugh  *.     But  in  this  case  the 

force  required  was  asked  rather  as  a  substitute  for  personal 

service  than   as  an   engine   of  national  defence,  and  on  that 

ground  it  was  refused. 

Henry's  manipulation  of  the  feudal  host  is  a  more  complex  Henry's 

matter,  for  there  can  be  little  doubt  that  he  desired  to  wet^en  mSIt^the 

the  great  feudatories  by  disarming  their  vassals,  as  well  as  to  ®"     ^^^^' 

obtain  a  more  complete  command  of  the   resources  that  lay 

within  his  reach.     The  first  expedient  to  which  he  had  recourse  joint 

was  to  break  through  the  net  of  feudal  custom  by  demanding  ^^i^P"®**  • 

that  every  three  knights  should,  instead  of  serving  in  person, 

equip  one  of  their  number,  probably,  for  a  threefold  term  of 

service.    This  was  done  in  the  Welsh  war  of  1 157,  and  furnished 

the  king  with  a  body  of  knights,  one-third  of  the  whole  knightly 

force  of  the  kingdom,  for  a  space  of  four  months  instead  of 

the  usual  forty  days '.     A  similar,  if  not  the  same,  plan  was 

adopted  by  Richard,  who  in  the  council  of'  Nottingham  in  1 1 94 

»  Bened.  i.  74.  '  Above,  p.  509.  ■  R.  de  Monte,  a.d.  H57. 
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Combination  demanded  a  third  part  of  the  knisht-service  of  the  kinipdoffl 

for  purpose  .  .  . 

ofemiip-  for  his  War  in  Normandy^:  and  John  in  1205,  by  the  adTice 
of  the  council,  directed  that  every  nine  knights  should  join  to 
equip  a  tenth  with  wages  of  two  shillings  a  day  for  the  defence 
of  the  countiy*.  The  principle  involved  in  this  arrange- 
ment is  exactly  analogous  to  that  adopted  by  Charles  the  Great 
in  the  capitulary  of  a.d.  807,  in  which  he  directs  that  whoi 
there  is  war  in  Spain  or  with  the  Avars,  eveiy  five  Saxon 
warriors  are  to  join  to  equip  a  sixth;  when  the  war  is  in 
Bohemia,  every  two  are  to  equip  a  third ;  for  the  direct  ddence 

CoincidMice  of  the  coimtry  each  is  to  present  himself  in  person  ^.     Tins  rule 

of  the  Prank.    ,  "^  ,      ,       -r^       ,  • 

laws.  IS  in  direct  agreement  with  the  Frank  system  of  armament  hj 

which  the  poorer  landowners  combined  to  equip  a  fully-armed 
warrior,  as  was  the  Berkshire  custom  recorded  in  Domesday  *. 
The  coincidence  may  be  accidental,  but  it  forms  one  of  a  great 
number  of  small  points  in  which  Henry's  administrative  expe- 
dients seem  to  be  borrowed  from  the  KaroHngian  laws. 

A  second  and  more  comprehensive  measure  is  found  in  the 
institution  of  scutage,  which  we  have  already  examined  under 
the  head  of  taxation.  The  transition  by  which  the  fyrdwite  or 
penalty  for  neglecting  the  summons  to  arms, — a  fine  which  was 
provided  for  also  in  the  most  ancient  laws  of  the  Oermanic 
races", — ^was  so  modified  as  to  become  an  honoiir^lp  <ymi,^^mf»i^o^ 
for  personal  service,  was  not  so  great  as  might  appear  at  first 
BigHtTRichard  Fitz-Neal  distinctly  ascribes  it  to  Henry's  wish 
to  spare  the  blood  of  his  subjects  • ,'  it  had  however  the  further 
merit  of  providing  the  king  with  money  to  pay  an  army  whici 
he  could  handle  as  he  pleased ;  it  helped  to  disarm  a  dangeroos 
element  in  the  country ;  and  it  solved,  or  rather  wuved  for  the 
time,  the  already  threatening  question  of  the  liability  to  foreign 
service.     That  it  was  used  by  John,  like  everything  else,  as  an 

•  Hoved^i,  iii.  24?. 

•  Patent  Rolls,  i.  55 ;  Select  Charters,  pp.  273,  374. 
'  Baluze,  i.  318. 

•  Baluze,  i.  317,  318;  above,  p.  117;  Waiti,  D.  V.  G.  it.  471  aq. 

•  See  Waitz,  D.  V.  G.  iv.  470 ;  Baloze,  i.  299,  300.  Tbe  heribuuram  d 
the  Frankfl,  in  the  sense  of  a  fine  for  not  going  to  war,  correqMnds  with 
the  Anglo-Saxon  fyrdwite. 

•  Above,  p.  588,  note  I. 
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engine  for  extortion,  or  that  in  later  reifms  it  was  made  an  Origin  of  th< 

-  .  ,  .  .  .         .      land-tax. 

excuse   for  unrighteous  exaction,  is   no   argument   against  its 

original  usefulness.     The  land-tax  of  the  present  day  is  the  link 

which  binds  us,  directly  in  this  point,  with  the  custom  of  our 

forefathers. 

^"The  Assize  of  Arms  in  1181  was  intended  to  reform  and^«®o^ 

Amuij  a  re- 

re-arm  the  national  force  of  the  fyrd.    It  directed  that  the  whok-gop^y»o" 
free  population,  the  cormnuna  liberarum  hominurriy  should  fur- 
nish themselves  with  arms.     Th^  gwriftr  of  a  knig>)fff  ff ^  nyiaf. 
possess  a^MLt  of  mail,  a  helmet,  a  shield,  and  a  lance ;  the  free-^ 
man  pngfl^ajg^  giTf.APn  wi^fk^  nf  rent  or  chattels  must  have  the 
same  ;  flip  nwnpr  nf  ffin  niarks  must  possess  a  hauberk,  a  head- 
piece ^6j^  4  rftn.  and  ft  In-nyp;   and  all  burghers  and  freemen  a 
wambai^head-piece,  and  lance  *.     Here  again  we  find  a  strict 
analogy  with  the  Earolingian  system,  which  no  douht  had  had  in 
this  respect  a  continuous  existence  on  the  Continent ;  a  similar 
assize  wiis  issued  by  Philip  of  Flanders  and  Philip  of  France  at 
the  same  time  '.  *  Every  man  who '  possessed  twelve  mansi  was, 
by  the  capitulary  of  a-D.  805,  obliged  to  possess  a  brunia  or  coat 
of  mail  * :  by  one  of  a.d.  779  it  is  forbidden  that  any  should  give 
or  sell  such  arms  to  a  stranger  ^ :  by  that  of  a.d.  8  i  2  he  who 
possesses  more  than  the  necessary  equipment  must  employ  it,  or 
alienate  it,  in  the  royal  service  *  :  all  these  are  minor  points  in 
which  the  language  of  the  Assize  almost  exactly  coincides. 

The  Assize  of  Arms  embodied  a  principle  of  perpetual  utility,  imnortance 
and  one  the  history  of  which  is  ^^ily  ^^o^gQ^^la  fr^^i  flia  Jkr^y  of  Arms. 
germ  of  the  obligation  in  the  trinoda^_necessit§a^jlniEn-ia^e 
militia  armament  oTthe  present  times :  the  several  questions,  all 
xrf-xhem  important  in  their  day,  connected  with  distraint  of 
knighthood,  the  commission  of  array  and  the  like,  directly  con- 
nect thems^ves  with  it.  It  has  however  in  its  relation  to  the 
maintenahce  of  the  peace  another  important  bearing,  which  con- 
nects it  dirdbtly  with  the  agency  of  the  county  courts.     The 

^  *  Bened.  i  278.  *  Bened.  i.  269,  1^o, 

*  •  Baluze,  i  297,  301,  &c.    The  capitulary  •  de  expeditione  Romana,* 

which  directs  that  each  man  shall  have  a  brunia  for  every  ten  mansi,  is  a 

fiU>rioation.    Pertz«  Legg.  ii.  App.  p.  3. 
♦  BaloM,  i.  277,  297,  301.  •  Baluae,  i.  340. 
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lie  AsalM  '  jurati  ad  anna/  the  freemen  sworn  under  the  Assize  to  fdmisl! 
themselves  with  arms,  were  under  the  special  charge  of  the 
sheriff,  and  come  into  prominence  again  under  Henry  TTT,  In 
the  writ  of  1205,  already  referred  to,  John  directs  the  general 
armament  of  the  people  to  resist  invasion,  hut  without  minute 
instructions,  under  the  severe  penalty  of  heing  reduced  to  per- 
petual servitude.  The  duty  of  watch  and  ward,  of  following  the 
hue  and  cry,  and  of  taking  thfi^jQft4_of_the^^oe,  prescribed  in 
1 195,  serve  to  connect  the  several  duties  of  the  freeholder  with 
the  obligation  of  the  ancient  allodial  owner;  but  they  come 
before  us  in  other  places. 

fainten-  Whilst  Henry  however  thus  attempted  to  unite  the  whole 

nee  of  the  ... 

eudal  force,  free  people  under  proper  discipline   for  national  defence,  he 

maintained  the  show  at  least  of  the  feudal  force:  in  1177  he 

brought  the  whole  of  the  knights  to  Winchester,  and  made  a 

grand  demonstration  of  the  military  strength  of  the  kingdom  * : 

the  plan  was  followed  on  several  occasions  by  John,  although, 

as  we  have  already  seen,  the  only  result  of  the  assembly,  and 

perhaps  the  only  purpose  for  which  he  brought  it  t<^ther,  was 

the  extortion  of  money,  by  way  of  fine  or  in  commutation  of 

further  service  \ 

The  naval  force  of  the  kingdom  during  the  twelfth  century,  so 

far  as  it  can  be  regarded  as  a  npfiAnftl  inRfit.ntmn^  m^^  jyw, 

A^^^^i^A    f/^y  av^afAn^A   nn   fbfl  t^ree  princip}e8   hy  wbirh  the 

army  was   sustained,  but   in   «^ifffrpnt  proportinn3_and  com- 

binationsj     The  usage  of  the  reign  of  Ethelred,  according  to 

which  each  shire  furnished  its  quota  of  ships  ',  had  diaappeared 

before  the  Domesday  Survey,  although  England  had  con  tinned 

to  be  a  naval -power  throughout  the  reign  of  the  Confessor. 

Possibly  the  fleet  had  become  less  important  as  the  danger  of 

Danish   invasion   was  less    constantly   imminent      The  great 

vassals  of  the  Conquest  had,  it  is   said,  merited  their  great 

rewards  by  their  contributions  to  the  Norman  fleet  *,  but  none 

of  them  received  or  held  their  English  lands  on  the  conditioQ  of 

service  by  sea.     The  inland  counties  in  some  cases  reported  in 

'  Above,  p.  565.         *  lb.  p.  513.         »  lb.  p.  116.  *  lb.  p.  157. 
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Domeedaj  book  special  services  due  when  the  king  went  to  sea ;  Ships  of 
lod  Dover  held  its  liberties  in  return  for  a  provision  of  twenty 
ships  to  be  kept  for  fifteen  days  annually  in  the  king's  service  ^ 
rhe  fleet  however  is  not  a  prominent  object  in  the  Survey. 

Tet  the  kings,  possessing  so  extensive  a  sea-board  in  both  Eng-  The  fleets 
land  and  France,  were  never  at  a  loss  for  ships;  and  the  ships  when  ara^^^  to 
issembled  were,  like  the  fyrd,  ranged  according  to  the  counties  from  which 
From  which  they  came.     The  crusading  expedition  of  a.d.  1147, 
by  which  Lisbon  was  taken,  was  to  a  certain  extent  a  volunteer 
expedition,  and  may  not  be  a  fair  instance  of  the  usual  practice : 
in  it  however  the  ships  of  Norfolk  and  Suffolk  sailed  under 
Hervey  Qlanvill,  a  local  magnate ;  those  of  Kent  under  Simon 
of  Dover ;  those  of  London,  Hastings,  Southampton,  and  Bristol 
under  their  own  captains  '.    The  London  crusaders  of  1 188  and 
1 1 90  seem  to  have  had  an  organisation  of  their  own,  although 
in  the  latter  case  they  formed  part  of  a  fleet  commanded  by 
royal  officers  who  bore  the  names  of  justiciars  and  constables '. 
Richard  made  laws  for  this  fleet,  with  the  counsel  of  his  *  probi  Kchwrd 
homines,'  and  enjoined  the  observance  of  them  on  his  own  sub-  tor  the  fleet, 
jects  in  the  strictest  terms,  compelling  them  to  swear  obedience, 
^  commanding  them  as  they  cared  for  their  fortunes  at  home 
to  act  in  proper  submission  to  their  justiciars. 

Even  of  the  fleet  of  1190  a  large  proportion  was  i|i  no  The  begin, 
respect  national  property :  the  vessels  of  transport  which  com-  p^Sument 
posed  no  small  part  of  it  were  no  doubt  hired  by  the  king,  '*^' 
or  possibly  impressed  for  the  occasion.     Dover  and  Hastings 
held  their  liberties  by  furnishing  twenty  ships  each  for  the 
Ung^s  service,  and  the   rest  of  the   Cinque   Ports  doubtless* 
contributed  in  proportion.     The  vessels  of  war  however,  the 
g&Ueys,  must  have  been  the  property  of  the  king,  and  it  is  pro- 
bably to  this  crusade  that  we  owe  the  germ  of  a  permanent  navy. 
Such  a  navy  must  have  been  from  remote  antiquity  an  institu- 
tion among  the  Mediterranean  powers;  tit  this  moment  the 

*  Domeed.  i.  i.  Sandwich  owed  the  same  service ;  and  Bomney  with 
*^W  ports  owed  sea-service. 

'  Ezpognatio  Ljxbonensis,  Chron.  Rich.  I,  L  p.  cxliv. 

'  Hoveden,  iii.  46  sq. ;  Benedict,  ii.  lao  sq.  The  commanders  are  called 
^OQitables  by  Hoveden,  iii  36,  justiciars  by  Bened.  ii  no. 

Digitized  by  VjOOQIC 


594  Comtitutimal  Kitiory.  [chap. 

Grtmtfa  of  IHsans,  the  Genoese,  and  the  Venetians  possessed  large  fleets  «f 
armed  transports,  which  were  hired  by  the  French  and  Gremaii 
Crusadars :  the  king  of  Sicilj  had  his  '  stolium  fortnnatum/  ^r 
whose  commander  he  borrowed  the  Arabic  title  of  Emir  or 
Admiral  ^  The  Danes  and  the  Flemings  likewise  possessed 
naval  forces,  but  these  probably  belonged  to  individaal  ad- 
yentorers,  amongst  whom  the  king  or  the  count  might  be  the 
first*  In  England  itself  Hugh  de  Puiset^  the  bishop  of  Durham, 
had  his  own  great  ship,  which  became  royal  property  at  his 
death'.  Except  for  the  distant  expeditions  to  Palestine,  the 
king  needed  only  such  a  squadron  as  would  carry  him  and  bis 
oourt  from  time  to  time  across  the  Channel ' :  the  defence  of  the 
coast  must  haye  been*  maintained  as  of  old  by  local  resources. 

1*^0  TOima-  The  permanent  fleet  then  was  from  its  very  origin  a  fleet  ol 

fleet  of  ^er.  mercenaries,  and  was  maintained  fr*om  the  royal  revenue  just  sa 
a  band  of  Braban9ons  mig^t  have  been,  although,  as  tiie  "KngKsA 
merchant  service  was  the  readiest  resource  for  reomits,  the 
royal  fleet  was  chiefly  manned  by  Englishmen.  John's  ziavsl 
armament  was  organised  on  this  plan ;  but  it  is  not  until  afto* 
the  date  of  the  Charter,  which  limits  our  present  inquiries,  that 
its  importance  comes  into  historical  prominence.  The  legi&Ja- 
tion  of  the  Admiralty,  which  is  referred  to  the  present  period 
by  writers  of  the  fifteenth  century,  is  either  antedated,  or  so 
modified  by  translation  and  adaptation  Idiat  it  is  not  to  be 
recognised  as  twelfth -century  work 

It  is  clear  from  what  has  been  said  that  the  mercenary  fiorce 
of  army  and  navy  was,  so  far  as  its  maintenance  is  concenied, 
dependent  on  no  authority  but  that  of  the  kuig,  who  paid  iti 
expenses,  as  he  did  all  other  national  and  personal  expenses,  out 
jof  the  £iNieral  Jund  accruing  to  the  Exchequer,  over  whidi  the 
;  national  council  neither  possessed  nor  as  yet  asserted  any  daiDi. 

Judicature.        163.  The  judicial  measures  of  H^iyJQjxiiistitBle'A-veiy  im- 
/  /       portanriaaj)f  hlfl  general  policy^^  They  have  been  noticed  in 


'  Beued.  i.  171 ;  ii.  128.  *  Madox,  Hist  Exeh.  p.  493. 

'  Henzy  II  had  one  ship  of  his  own  until  Becket  ordered  three  vo^p 
good  ones  to  be  built  and  equipped;  these  he  presented  to  his  master. 
W.  Fitz-Stephen  (V.  S.  Thorn.),  i  193.  The  fuU  number  furnished  by  tbe 
CSnque  Ports  under  Edward  III  was  fifty-seven,  twentv-one  eaca  b; 
Dover  and  Hastings,  five  each  by  Bomney,  ]%the,  vdA  Sandwidu 


/-' 


%  . 
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their  personal  and  political  bearing  in  the  laat  chapter.  We  have  5***^2^|f" 
there  seen  how  the  original  impulse  was  given  to  his  reforms  J^^<^i^ 
by  the  terms  on  which  the  Crown  was  secured  to  him,  howHeiuryil; 
those  reforms  were  moulded  by  his  peculiar  genius  or  by  the 
influence  of  well-chosen  advisers,  the  traditions  of  the  Exchequer 
forming  an  important  element ;  how  the  several  steps  in  advance 
were  partly  guided  by  a  desire  to  limit  the  judicial  power  of  the 
great  feudal  vafsals,  and  to  protect  the  people  against  the  misuse  '- 
by  the  local  magnates  of  that  influence  in  the  county  courts 
which  had  fiillen  into  their  hands.  We  have  accordingly  noted 
the  chief  occasions  on  which  the  sheriffs,  and  even  the  royal 
judges,  were  brought  to  ^special  account,  and  displaced  to  make 
way,  either  for  men  who  had  received  a  better  legal  training,  or 
for  such  as  were  less  closely  connected  with  the  ruling  families 
of  the  district,  or  for  those  who  would  bring  the  shire  adminis- 
tration into  more  thorough  concert  with  the  supreme  adminis- 
tration, if  not  completely  under  its  control  We  have  traced,  and  of 
under  the  history  of  Hubert  Walter  and  Geoflfrey  Fitz-Peter,  a  ministers. 
growing  spirit  of  legal  reform,  a  rapid  invention  of  new  ma- 
chinery or  adaptation  oTthe  old  machinery  to  new  ends,  not 
indeed  free  fh)m  the  imputation  that  it  was  chiefly  stimulated 
by  financial  considerations,  but  still  in  its  ultimate  results  con- 
ducive to  the  growth  and  conscious  realisation  of  the  idea  of 
self-government.  And  we  have  further  inferred  that  the  attitude 
taken  by  the  clergy,  the  barons,  and  the  commons  at  the  date  of 
the  Great  Charter  was  produced  by  the  altered  circumstances  in 
which  the  kingdom  was  placed  by  these  changes :  that  whilst 
en  the  one  hand  they  had  given  to  the  king  an  overwhelming 
power,  they  had  on  the  other  revealed  to  *the  Three  Estates  the 
unity  of  their  interests,  and  the  possibility  of  erecting  a  well- 
compacted  &bric  of  liberty.  We  have  now  to  trace  the  mecha- 
nical workings  involved  in  this  history. 

Henry  at  his  accession  found  the  administrative  system  in  the  ^^|^^  ^' 
most  attenuated  state.    Twenty  years  of  misrule  had  seen  the  nss- 
polity  of  his  grandfather  broken  up  rather  than  suspended,  and 
very  few  of  the  old  servants  of  the  State  survived.    Such  judicial 
machinery  as  existed  seems  to  have  been  sustained  by  Bichard 
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de  Lncj,  but  the  year  which  had  elapsed  since  the  padficatioo 
had  only  given  time  to  attempt  the  uprooting  of  the  evils  of 
misrule,  not  to  lay  the  foundations  or  to  rebuild  the  fabric  of  a 
sound  government     Hence  Henry*s  reforms,  alUiough,  so  far  as 
he  was  able  to  get  aid  from  his  grandfather's  ministers,  they 
were  based  upon  the  older  system,  owe  very  much  to  the  kiog  i 
himself, .  and,  from  the  outset  of  the  reign,  exhibit  mai^s  of 
decided  growth  and  difference  from  the  former  state  of  Uiings. 
The  Exchequer  was  restored  under  Bishop  Nigel  as  it  had  existdi 
under  Bishop  Roger,  but  the  Curia  Begis  from  the  first  presents 
a  much  more  definite  appearance  than  before.     Still  one  with 
the  Exchequer  in  its  personal  staff,  it  has  much  more  inde- 
pendent action  and  a  wider  sphere ;   it  developed  a  new  and 
elaborate  system  of  rules  and  customs.     The  king^s  personal 
\    .  tribunal  continues  to  be  a  supreme  and  ultimate  resort,  but  tiie 
Jkr  royal  judicature  &om  time  to  time  throws  off  ofi^ioots,  which 
^^/irTsefore  the  end  of  the  period  constitute  a  system  of  courts  and 
r'  jurisdictions  that  with  some  developments  and  modifications 
subsist  to  our  own  day. 

The  judicature  may  be  dividj 
and  supreme  court  or 
law  tribunals,  ^pdri£e 
interfere(Lwitn,  regulai 

oticed  in  the  order  of. 

Hftfiondly.the  Hinftrftnf.  ji 

rhe  Bzoho- '      T\\9  Exchequer  and  the  Curia  JElegis  continue  throughout  this 
Curia  Re^  period  to  exist  in  that  close  union  which  proves  their  original 

identity;    but  where<«  uni^ftr   TTflnry  T  tb^   finftncinl   f*li«wnp4^r 

under  Henry  II  jhe  .indicia\  aspect^  of  the  boanl  b  the.Jaao6t 
j^tpjpanf  Tti  the  former  teign  the  Curia  Regis,  except  when 
/^heJiiag^takes  a  personal  share  in  the  business,  seems  to  be  a 
judicial  session  of  the  Exchequer,  an  adaptation  of  Ebtdiequer 
machinery  to  judicial  purposes ;  under  the  latter  the  Ex^|equer, 
seems  to  be  rathfef  a  financial-^egBton  of  the  Cqria  Regjs.  The 
king  is  ostensibly  the  head  of  the  one  S  the  justiciar  the  prindpal 

^1  *  Regis  Curia,  in  qua  ipee  in  propria  persona  jura  decemit ; . .  ex  officio 
princlpAliter  reddet  [in  soaccario]   inuno  et  piaeaidet  primus  in  regno 


Division  of 
the  subject 
ofjudkii- 
ture.     • 


the  J 


I  visifa 


.and 


,mayl 


branches,  t^ejD^igjI^ 
pular,  or  common 
ction  by  which  the  first 
the  second  :  aiul  the» 
first,  the  kii^  s 


lices;  t.}ijrj|ly,  ihft 


oapitaliB  soilioet  justitia.'    Dialogus,  i.  c.  4. 
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actor  in  the  other ;  but  still  the  fabric  is  the  same  :  the  judges  Close  union 
are  the  same;  the  transactions  of  the  Curia  frequently  take 
place  in  the  chamber  of  the  Exchequer,  and  are  recorded  in  its 
Rolls ;  and,  through  all  the  changes  by  which  the  Curia  is 
modelled  and  divided,  the  Exchequer  forms  a  rallying-point, 
or  common  ground,  on  which  all  the  members  of  the  supreme 
judicature  seem,  as  in  the  Exchequer  Chamber  at  the  present 
day,  to  meet 

The  financial  system  of  the  Exchequer,  as  it  existed  under  SExche?^ 
Henry  I,  has  been  already  described,  and  illustrated  from  the  ^^^  «««e8- 
single  Pipe  Roll  of  the  reign  as  well  as  from  the  Dialogus  de 
Scaccario  \  The  latter  work  describes  the  practice  of  the  year 
1 178,  in  language  which  shows  a  substantial  agreement  with  the 
system  presented  in  the  Roll  of  1 1 30.  This  organisation  there- 
fore it  is  unnecessary  to  recapitulate  here.  The  points  in  which 
change  and  development  are  traceable  are  either  minute  matters 
of  procedure,  which  scarcely  come  within  the  view  of  cpnstitu- 
tional  history,  or  matters  of  legal  interest  which  belong  more 
strictly  to  the  history  of  the  Curia  Regis  and  itinerant  jurifidic-  ^pepial  lyal 
tions.  HPhe  Court  of  Exchequer,  taking  special  cognisance  of  theExSi™^  ^ 
Buits  touching  the  revenue,  possessing  a  dififerent  body  of  judgesT^^'^ 
and  a  distinct  code  of  customs,  does  npt  as  yet  exist  j  but  it 
may  be  justly  presumed  that  where  such  suits  were  entert^ed. 
the  judges  before  whom  they  were  tried  would  be  those  who 
were  most  familiar  with  the  financial  wor^  The  fines  levied 
for  le^j)urpo8e8,  which  were  originally  th«Mieterminate  agree- 
ments between  litigants  drawn  up  and  recorded  in  the  king's 
court,  and  a  source  of  constant  i"^9ipft  ^'"  ^hft  Ornwri^  were 
rfgyi\Ar\y  nf^nnhiAtJ\^  <  gi^  griircnriiim  ^  ;'*  but  the  judges  who  wit- 
nessed the  transaction  were  not  a  permanent  committee  of 
officers ;  they  were  apparently  a  selection  for  each  occasion  from 
the  whole  body  of  the  Curia,  all  of  whom  were,  it  is  probable, 
equally  eligible  and  of  equal  authority.  The  records  of  the 
Exchequer  grow  during  the  period  in  bulk  and  in  number :  the 

«  Above,  p.  377. 

*  See  illustrations  of  basiness  done  *  ad  scaccarium '  in  the  reign  of 
Henry  II  in  Madox,  Hist.  Exch.  pp.  144,  145. 
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Pipe  Rolls  of  Henry  11^  are  sapplemented  xmder  John  b] 
Oblate,  Liberate,  and  Mise  Rolls ',  in  which  the  pardcnlar  oat 
goings  on  the  heads  of  royal  allowances,  benefactions,  and  otb« 
payments  &re  drcnmstantially  recorded  Hie  Great  Rolls  of  th^ 
Pipe  however  continue  to  contain  the  sommaries  and  aathori 
tative  details  of  the  national  account. 

The  Curia  Regis  of  Henry  II  attained  its  xdtimate  constitutioi 
by  a  long  series  of  somewhat  rapid  changes.  In  the  early  yean 
of  the  reign  it  appears  to  be,  as  it  had  been  under  Henry  I,  t 
tribunal  of  exceptional  resort  to  which  appeals,  although  increas 
ing  in  number,  were  still  comparatively  rare,  and  the  action  oi 
which  is  scarcely  distinguishable  from  that  of  the  nadona] 
council  The  king  himself  tnn]i  a.  Ifift^i^g  ymrfc  in  the  business 
much  of  which  was  done  in  his  presence ;  and  even  in  bii 
absence  the  action  of  the  justiciar  seems  to  depend  on  the  royal 
pleasure  as  indicated  by  special  writs.  Such  at  least  is  the 
impression  made  by  the  long  details  of  litigation  contained  va 
the  Chronicle  of  Battle,  and  in  the  account  of  Hir^arf  ^'i  Aiwaiy. 
who  has  preserved  the  record  of  his  delays  and  expenses  in 
a  suit  which  lasted  Arom  1158  to  1163'.  ^^^  ^^^  ^7  ^^ 
with  this  there  appears  a  show  of  jiidiflial  ft<*«^]yit.y  ftiffong,  the 
subordinate  members  of  the  household,  the  court,  and  the 
Exchequer.  TheJ3iaafiellor,  as  we  learn  from  the  lives  d 
S.  Thomas,  was  constantly  employed  in  judici^work,  whether 
in  attendance  on  the  king,  or,  as  the  Pipe  Bollsalso  testify,  in 
provincial  visitations.     As  early  as  the  second  year  of  the  reigQ, 


^  Onlv  three  Pipe  Rolls  of  Henry  11  are  in  print,  one  of  fiidiard,  aad 
one  of  the  reign  of  John :  it  is  greatly  to  be  desired  that  the  whole  «eriefl 
for  the  two  former  reigns  mi^t  be  published.  They  are  the  only  oon- 
plete  series  of  records  for  the  period,  and  throw  a  great  deal  of  light  on 
every  department  of  history,  although  commonly  known  only  tiuoogfa  tte 
medium  of  Madox's  work. 

'  The  Fines  of  the  reigns  of  Richard  and  John  were  edited  by  Honttr 
among  the  publications  uf  the  Record  Commission,  in  1835  and  1844;  the 
RotuU  de  oblatis  of  John  and  the  Rotuli  *  de  Libenite  ac  de  Wt»  «t 
Praestitis'  in  1844  by  Sir  T.  Buffus  Hardy;  the  Rotuli  Curiae  Begis  •f 
Richard  and  John  by  Sir  F.  Palgrave  in  1835 ;  and  ^e  Cloae  and  FtitaDt 
Rolb  of  John  between  1833  and  1844  by  Sir  T.  D.  Hardy. 

*  This  important  record  is  only  to  be  found  in  Sir  F.  Pslgrafe's  K» 
and  Progress  of  the  English  Commonwealth  (toL  ii),  where  it  is  iOnsUsled 
by  most  interesting  notes. 
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Hemy  of  Essex  the  CoDstablc,  Thomas  the  Chancellor,  and  the  Trials  in  tim 
earl  of  Leicester  the  cojusticiar,  are   found  hearing  pleas  in 
different  counties  ^.     The  QbftQS^Uor,  if  we  may  believe  the  con- 
sistent evidence  of  his  biographers,  habitually  relieved  the  king 
of  the  irksome  part  of  his  judicial  duties '.     From  the  Con-  The  Curia  in 
Btitutions  of  Clarendon  again  we  learn  that  the  Curia  Regis  "  ^* 
possessed  the  organisation  of  an  established  tribunal,  the  action 
of  which  in  ecclesiastical  cases  must  be  held  to  prove  a  still 
wider  action  in  seculu*  causes.   In  1 1 65,  the  year  after  the  enact- 
ment of  the  Constitutions,  we  have  an  agreement  between  the 
abbots  of  Westminster  and  S.  Alban's  attested  by  several  of  the 
ministers  of  the  Exchequer  under  the  title  of  justices ',  and  in 
1 1 66  we  come  to  the   ^°^fl  0^  Qloi^n^^n^  TElUfiI^jm^kg^.A];/lii  1166. 
epoch  in  _tjie  administration   ot   at   least,   the  criminal_law. 
During  these  years — for  such  is  the  reasonable  inference— the 
jndicial  work^l^l^  Curia  Regis  had  been  mowing  until  it  was 
more  than  tne  king  and  his  regular  ministers  of  state  could  dis-  ' 
patch,  and  was  thus  falling,  even  more  completely  than  it  had 
done  under  Henry  I,  into   the  hands  of  the  QflSgCTS  of  the 
%filiequer.     The  system  of  recggoitions  was,  as  the  Constitn-  increaMof 
UQDA42LClarendonprove,  m  ftdl  play,  and  the  superior  chances 
of  justice   which    thai   system    afforded  was    drawing  larger 
business  to  the  court,  and  at  the  same  time  involved  a  vast 
^  officina  brevium,'  with  a  body  of  trained  clerks  ^  and  a  regular 
[code  of  practical  jurisprudence.     Unfortunately  we  are  unable 
to  discover  the  date  at  which  the  Oreat  Assize  was  issued ;  if 
this  were  known,  it  would  probably  be  found  to  coincide  with 
one  of  the  periods  at  which  great  chang^es  were  made  in  the 
judici^st^.  "^  ^ 

The  first  however  of  these  epochs   is  the  year  1166.     The 

'  Pipe  Kolls  of  Hemy  II,  pp.  1 7,  26,  65.  An  aasiie  of  the  Chancellor 
*nd  Henry  of  Eaeex  is  mentioned  in  Essex,  pleas  of  the  Chancellor  and  the 
*^  of  Leicester  in  Lincolnshire,  in  the  second  year.  In  the  fourth  year 
^^^  entered  pleas  of  the  Chancellor  in  Middlesex. 

'  Roger  of  Pontigny  (V.  S.  Thorn,  ed.  Giles),  i.  loa ;  W.  Fitx- Stephen. 
"»d,  i.  170.  186. 

'  Madox.  Hist.  Exch.  p.  30 ;  Formnlare  Angl.  p.  xix. 

*  Under  Beoket  as  Chaooellor  were  fifty-two  clerks ;  some  of  them  how- 
*^er  bebnged  to  his  private  retinue.     W.  Fitz-Stephen,  i.  196. 
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Itinenzit      changes  in  Uie  Curia  Begis  at  this  date  were  so  great  as  to  cai 
j?66.  for  especial  notice  from  John  of  Salisbury,  even  in  the  height  (^ 

the  Becket  controversy  ^ ;  and  the  Assize  of  ClaisodoD,  whic^ 
belongs  to  the  same  year,  denotes  the  character  of  the  changes. 
Yet  the  Assize  of  Clarendon  was  directed  to  the  improyement 
of  provincial  justice ;  and  it  was  carried  out,  not  by  a  newlwdy 
of  judges,  but  by  two  of  the  king's  minLsters,  the  justiciar  asd 
the  earl  of  Essex,  with  the  assistance  of  the  sherifils,  who,  acting 
under  royal  writ  as  administrators  of  the  new  law,  still  engrossed 
the  title  of  *JBStitiae   errantes*.*      The  4<»¥^^li4UD<nt.^  the 
central  jurisdiction  is  traceable  by  inferepc^  fromjthat  of  the 
In  ,,68.        pssiEjndal  judirainre.    TheJEoucExchequer^ffiigerp *  who  assessed 
the  aid  pwrjtUe^marier  in  1 168  are  found  heanng  placita  and  at- 
testing concords  shortly  after ;  it  follows  t^althey  acted  not  only 
as  taxers  but  as  jjud^.    The^x  circuits  of  the  tallager8"orri7i 
were  no  doubt  suggestive  of  the  t3KQ.ju^uits  of  the  juatie^  in 
In  1 176.         117^  and  the  ait  p.irnnif|;  nf  tl^ft  jiidgftB  igjrT^6  *.      It  is  then  to 
these  years,  from  1 166  to  1176,  that  we  must  refer  the  creadoc 
/or  development  of  the  large  staff  of  judges  in  the  Curia  B^ 
Growth  of     which  we  find  acting  in   ii78|[    All  the  eighteen  justices  of 
jud^lf  °'    1 176  were  officers  of  the  Exchequer ;  some  of  them  are  found 
in  1 1 75  holding  '  placita  Curiae  R^is'  in  bodies  of  three  or 
four  judges  ^,  and  not  in  the  same  combinations  in  which  tkj 
took  their  judicial  journeys.     We  can  scarcely  help  the  con- 
clusion that  the  new  jurisprudence  was  being  administered  b? 

^  *  QuAe  autem  circa  Anglorum  curiam  innoyantur,  ubi  renun  creln^ 
mutationes  sunt,  yobis  notiora  ease  arbiiror  quam  nobis.*  John  of  SalttbisT 
writes  thus  to  Bartholomew  bishop  of  Exeter;  Ep.  145. 

'  Above,  p.  388,  note  i. 

»  Richard  of  Dchester,  Wido  dean  of  Waltham,  Reginald  of  Warww* 
and  William  Basset,  were  the  four.    See  Madox,  Hist.  Ecch.  pp.  103, 14^ 

*  See  the  lists  for  11 76,  in  Bened.  i.  107 ;  Madox,  Hist.  Exch.  p.  86;  a^ 
those  for  11 73  are  in  the  Pipe  Rolls  only.  In  1175,  Ranulf  Glannll  » 
Hugh  de  Cressi  visited  the  eastern  and  midland  counties,  William  de 
Lanvalei  and  Thomas  Basset  the  south  and  west.    Ibid.  p.  85.    . 

•  For  instance,  in  11 76  William  Fitz-Ralph,  Bertram  de  VwdoB,  »J 
William  Basset  hear  pleas  in  Curia  Regis  touching  Buckin^iainshirei^ 
Bedfordshire:  yet,  on  the  eyre,  these  two  counties  are  visited  by  t^ 
other  judges ;  moreover  Bertram  de  Verdun  visited  Worceaterahire,  a**  ™* 
other  two  with  Hugh  de  Gundeville  visited  seven  midland  counties  ^* 
first  placita  Curiae  Regis  mentioned  by  Madox  are  in  1175.  Hist.  BBft- 
pp.  64,  65. 
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jommittees  of  tbe  general  body  of  justices,  wbo  were  equally 
[ualified  to  sit  in  the  Curia  and  Exchequer  and  to  undertake 
he  fiscal  and  judicial  work  of  the  grre.J 

The  year  1 178  furnishes  another  epoSh.     Henry  finding  that  Henry  re- 
he  eighteen  judges  of  the  Curia  were  too  many,  that  they  caused  number  in 
ntanglements  in  the  business  of  the  court,  and  expense  and 
listress  to  the  suitors,  reduced  them  at  once  to  five*.     Some 
rere  dismissed  perhaps  for  misconduct ;  but  very  many  of  the 
•listing  judges  reappear  again  in  functions  scarcely  distinguish- 
ible  fix)m  those  which  they  had  discharged  before.      Yet  the 
itatement  of  the  diminution  of  their  number,  which  is  made  by 
L  historian  singularly  well  informed  as  to  the  affairs  of  the 
sourt,  has  considerable  significance.     From  this  date  we  may  The  Curia 
5x  the  existence  of  the  sittings  of  the  Curia  Begis  *  in  Banco.'  SuSw.* 
rheir  proceedings  are  still  nominally  transited  *  coram  regej*^ 
but  nominaUy  only.     *  The  five  are  to  hear  all  the  complaints 
of  the  kingdom  and  to  do  right,  and  not  to  depart  from  the 
Curia  Regis.'     Questions  which  are  too  hard  for  them  are  to  be 
referred  to  the  king  in  persm^'-^^fio  will  decide  them  with  the 
idvice  of  the  wise  men  of  the  kingdom. 

The  year  11 79  witnessed  another  change,  possibly  however  of  Chftngesin 
persons  rather  than  of  system.  The  great  justiciar  had  resigned,  "''* 
and  Henry  had  put  the  office  as  it  were  into  commission,  em- 
ploying the  bishops  of  Norwich,  Ely,  and  Winchester  as  heads 
of  three  bodies  of  itinerant  judges,  each  containing  two  clerks 
wid  three  knights.  A  fourth  body,  to  which  the  uorthem 
counties  were  assigned,  contained  Ranulf  Qlanvill,  who  was  to 
succeed,  the  next  year,  to  the  justiciarship,  with  five  other 
judges.     This  fourth  committee,  according  to  the  chronicler, 

'^  Benedict,  i.  207:  *  Itaque  dominus  rex  moram  faciens  in  Anglia  quae- 
*ivit  de  justitiis  quos  in  Anglia  constjituerat,  si  bene  et  modeste  tractave- 
i^Qt  hoinines  regni ;  et  cum  dididsset  quod  terra  et  homines  terrae  nimis 
gi^Tati  essent  ex  tanta  justitiarum  multitudine,  quia  octodecim  erant 
AQinero ;  per  consilium  sapientium  regni  sui  quinque  tantum  elegit,  duos 
scilicet  clericos  et  tres  laicos  :  et  erant  omnes  de  privata  familia  sua.  £t 
>tatuitquod  illi  quinque  audirent  omnes  damoree  reffni,  et  rectum  iacerent, 
^  quod  a  Curia  Rqgis  non  recederent,  sed  ibi  ad  audiendum  clamores 
liotninum  remanerent,  ita  ut,  si  aliqua  quaestio  inter  eos  veniret  quae  per 
eo«  ad  iinenji  dud  non  posset,  auditui  regio  praesentaretur  et  sicut  ei  et 
Kapientioribufl  regni  plaoeret  terminaretur.*  * 
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The  Curia  entered  into  the  place  assigned  in  1178  to  the  five  jndgei 
retained  in  the  Curia ;  '  these  six  are  the  justices  constituted  ii 
the  Curia  Regis  to  hear  the  complaints  of  fhe  people^  :*  wby 
the  circuit  most  remote  from  the  capital  was  assigned  to  them 
we  are  not  told,  hut  as  the  whole  business  of  the  eyre  was  con- 
cluded between  April  i  and  August  27,  there  could  have  been 
no  insuperable  diflSculty. 

This  is  the  last  notice  of  the  constitution  of  the  Curia  Regis 
which  the  historians  of  Henry*s  reign  have  preserved  to  us :  and 
the  modifications  which  are  traceable  in  records  from  this  point 
to  the  date  of  Magna  Carta  are  of  personal  rather  than  legal 
importance.  The  work  of  Glwivill  furnishes  us  with  the  rulei 
of  procedure;  the  Rotuli  Curiae  Regis  which  begin  in  1194 
afford  a  record  of  the  actual  business  done,  and  the  names  of  ^e 
judges  employed  aie  discoverable  from  these  and  other  records. 

General  con-      So  far  then  as  concerns  the  framewock  of  the  supreme  jodi- 

elusion  <m  to 

the  growth  cature,  our  conclusion  for  the  presoiA  k  this :  from  the  year 
1 1 79  sessions  of  *  justitiarii  in  Banco ^'  are  regularly  held  in  the 
Curia  Regis,  nominally  but  not  actually  '  coram  rege.'  These 
justices  are  a  selection  from  a  much  larger  staff,  before  whom 
Exchequer  business  is  done,  and  who  undertake  the  work  of  the 
circuits:  and  it  would  appear  probable  that  the  selection  was 
altered  from  time  to  time,  possibly  frt)m  year  to  year.  Their 
work  was  to  hear  aU  suits  that  were  brou^t  before  the  king, 
not  only  criminal  but  civil,  cases  in  which  the  revenue  or  ri^ts 
of  the  king  were  touched,  and  cases  of  private  litigation  with 
which  the  king,  except  as  supreme  judge,  had  no  concern :  all  the 
business  in  fact  which  came  at  a  later  period  before  the  courts 
of  King's  Bench,  Exchequer,  and  Common  Pleas.    Altbou^ 

1  Bened.  i.  238 ;  R.  de  Dioeto,  c.  605. 

*  Glanvill,  lib.  ii.  6 ;  viii.  c.  1 ;  xi.  c.  i :  *  ooram  Justitiis  Domini  Eegis  ii 
banco  reaidentibus/  Coke's  notion  that  by  this  session  of  the  jndgei  tk 
C!ommon  Bench  or  Court  of  Common  Pleas  is  meant,  is  mentioned  by  M«d« 
only  t«  refute  it ;  Hist.  Exch.  p.  546.  Foas  also  aiguee  condusivdy  agiin* 
it ;  Judges  of  England,  ii.  161.  See  also  Hardy's  Introduction  to  the  C^ 
Bolls,  vol.  i.  pp.  XXV  sq.  Instances  of  Final  Concords  made  before  the  ju«tio» 
of  the  Curia,  answering  to  those  described  by  Glanvill  as  made  befcw  <he 
justices  in  Banco,  will  be  found  in  Madox,  Formulare  Anglicanmn.  pp. 
717  sq.,  and  in  the  Fines  published  by  the  Becprd  Comminioa;  ab^r^ 
p.  598,  note  a. 
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their  deliberations  were  not  held  in  the  kinflf  s  presence,  they  The  later 

.„,,.  i.««*ii*ii  1    diviiioiiB  of 

followed  his  person,  or  the  justiciar  in  the  king  s  absence ;  a  rule  the  courts, 
^hich  must  have  been  most  burdensome  to  ordinary  suitors,  and 
^hich  accordingly,  so  far  as  touches  private  civil  suits  or  *  com- 
nonia  placita,'  was  abolished  by  Magna  Carta.  The  fixing  of 
i)e  Common  Pleas  at  Westminster  broke  up  the  unity  of  the 
3aria* ;  but  it  was  not  until  the  end  of  the  reign  of  Henry  III 
liat  the  general  staff  was  divided  into  three  distinct  and  per- 
nanent  bodies  of  judges,  each  under  its  own  chief. 

But  the  court  or  courts  thus  oiganised  must  no  longer  be  The  oonrt  of 
"cgarded  as  the  last  resource  of  suitors.     The   reservation  of  2i!udieDoe. 
raotty  cases  to  be  decided  by  the  king  with  the  council  of  his 
vise  men',  cases  which,  as  we  learn  from  the  Dialogus  de  Scac- 
Afio,  included  questions  of  revenue  as  well  as  of  law  in  general', 
continues  the  ancient  personal  jurisdiction  of  the  sovereign.  The 
^cry  act  that  seems  to  give  stability  and  consiste&cy  to  the 
ordinary  jurisdiction  01  J^  Curia,  reduces  it  to  a  lower  rank. 
Hie  judicial  supremacy  of  the  king  is  not  limited  or  fettered  by  The  judicial 
he  new  rule ;  it  has  thrown  off  an  o£Gshoot,  or,  as  the  astro-  SSEei^g. 
lomical  theorists  would  say,  a  nebulous  envelope,  which  has  rolled 
ip  into  a  compact  body,  but  the  old  nucleus  of  light  remains  un- 
mpaired.     The  royal  justice,  diffused  through  the  close  personal 
council*,  or  tempered  and  adapted  by  royal  grace  and  equity 
inder  the  pen  of  the  chancellor^,  or  exercised  in  the  national 

'  By  the  Beventeenth  article  of  Magna  Carta.  The  Articuli  super  Cartas, 
S  Edw.  I,  c.  4,  forbid  Common  Pleas  to  be  holden  henceforth  in  the 
^chequer. 

*  Above,  p.  601.  The  same  principle  is  stated  in  the  Articles  of  the  Assiee 
f  Northampton :  *  Nisi  tarn  grandis  sit  querela  quod  non  poesit  deduoi  sine 
omino  rege,  vel  talis  quam  justitiae  el  reportent  pro  dubitatione  sua.' 

\  Dialogus,  i.  c.  8  :  *  Si . . .  fieri  contigerit,  ut  inter  ipsos  majores  dissensi- 
Dit  oriatur  oocasio . . ,  horum  omnium  cogoitio  ipsi  principi  reeervabitur.' 

*  See  Sir  Francis  Palgrave's  Essay  on  the  Jurisdiction  of  the  King*8 
'ouncfl,  and  Dicey's  Essay  on  the  Privy  Council. 

'  The  growth  of  the  Chancellor's  jurisdiction  does  not  fall  within  the 
rasent  period ;  but  the  increased  importance  of  his  position  is  remarkable, 
ad  the  germ  of  his  future  functions  was  in  being  already.  William  Fitz- 
(ephen,  who  was  one  of  Becket'8  clerks,  writes  thus :  *  Canoellarii  Angliae 
rt  ut  secundus  a  rege  in  regno  habeatur,  ut  altera  parte  sigilli  regii,  quod 
t  ad  ejus  pertinet  custodiam^  propria  signet  mandata ;  ut  capella  regis  in 
wins  sit  dispoeitione  et  oura,  ut  vacantes  arohiepisoopatus,  epiMOpatus,  ab< 
ttiai  et  baronias  cadentes  in  manu  regis  ipse  sosotpiat  et  oonservet ;  ut 
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It8  con-        assembly  as  in  the  ancient  witenagemote,  or  concentrated  in  the 

hands  of  an  irresponsible  executive  in  the  Star  Chamber,  has  for 

many  generations   and   in   many  yarioos  forms  to  assert  iU 

vitality,  unimpaired  by  its  successive  emanations. 

ofthluS^^  In  tracing  the  history  of  the  central  judicature  we  have  had 

rant  judica-  to  anticipate  the  leading  points  of  interest  in  the  development 

,  ^     •    ^    of  the  vi^itatQiial  jurisdidaon.      The  whole   may  be   briefly 

summed  up.     The  circuits  of  the  royal  officers  for  fiscal  and 

judicial  purposes,  which  we  have  traced  in  the  reign  of  Henry  I, 

continue  to  have  the  same  character  under  Henry  II,  the  judicial 

forms  following  rather  than  preceding  the  fiscal.     In  1166  the 

itinerant  court  receives   new  and   full  instructions  from  the 

Assize  of  Clarendon,  but  it  is  still  the  Curia  Regis  in  progress, 

^*d™Smires  *  ST^^  P*"^  o^  the  work  being  done  by  the  sheriflBB*.     In  11 76 

ofcircuite.    six  circuits  are  formed,  eighteen  judges  are  specially  told  oflf  in 

six  detachftients,  as  had  been  done  in  the  fiscal  iter  of  11 73:  in 

1 178,  1 179,  and  1 180  there  seem  to  be  four  circuits,  and  the 

arrangements  in  the  later  years  vary  between  two  and  six. 

Under  Richard  we  have  still  further  modifications,  and  the  same 

in  the  early  years  of  John,  none  of  them  however  involving  a  neif 

principle  of  construction,  but  all  perhaps  implying  a  restriction 

omnibus  regis  adait  consiliis,  ut  etiam  non  vocatus'  accedat;  ut  omnu 
sigiUiferi  regii  clerici  sui  manu  signentur,  omnia  cancellarii  oonsilio  <iis> 
ponantur ;  item  ut,  suffitigantibus  ei  per  Dei  gratiam  vitae  meritia»  ocb 
moriatur  nisi  archiepisoopus  aut  episoopos,  si  voluerit.  Inde  est  quod  cm- 
cellaria  emenda  non  est.'  V.  S.  Thorn.  L  186.  The  Dialogus  de  Scaccario 
represents  the  justiciar  as  '  primus  post  regem ; '  the  term  *  secondos  * 
rege '  probably  means  next  after  the  justiciar ;  the  form  is  frequentlj  oped 
by  Becket's  friends.  The  Dialogus  (lib.  i  c.  5)  confirms  most  of  the  sUte- 
ments  of  the  biographer  just  cited ;  nothing  is  done  without  his  conaest 
and  advice  either  in  the  Curia  or  in  the  Exchequer ;  he  has  charge  of  the 
royal  seal,  sealing  it  up  into  its  looulus  or  purse,  which  is  kept  by  tbe 
treasurer. 

The  statement  that  the  Chanceiy  is  not  purchaseable  is  disproTed  hj  book 
important  exceptions.  See  above,  pp.  384, 497.  The  fact  that  the  cbaocelior 
was  always  in  attendance  on  the  long  led  to  the  petitions  for  royal  grata 
and  fiivour  being  entrusted  to  him,  first  for  custody,  and  afterwards  ftr 
hearing.  Hence  arose  the  equitable  jurisdiction  by  which  he  remedied  the 
'sommum  jus'  of  the  common  law  or  promised  remedies  in  cases  vhidk 
were  not  provided  for  by  the  common  lawyers. 

*  The  action  of  a  justice  itinerant  at  Bedford  in  1 163  was  one  of  the 
grounds  of  the  quarrel  between  the  king  and  Becket ;  the  judge  was  Smoa 
Fitz-Peter.  who  had  ceased  to  be  sheriff  of  Bedfordshire  two  years  befcw. 
Bog.  Pont.  S.  T.  C.  i.  114. 
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»f  the  local  jurisdictions  of  the  shenfiP  and  the  shire-moot  \  At  itinerant 
last,  in  the  eighteenth  clause  of  Magna  Carta,  the  king  under- 
takes to  send  two  justices  four  times  a  year  to  take  the  assizes 
)f  Mort  d'ancester,  Novel  disseisin,  and  Darrein  presentment. 
Ihis  arrangement  proved  no  doubt  far  too  burdensome  to  be 
continued,  but  the  changes  indicated  in  the  re-issues  of  the 
Charter  and  carried  into  effect  in  septennial  iters  of  the  judges 
lie  beyond  our  present  inquiry.  The  justices  of  the  year 
1176  are  the  first  to  whom  the  name  JusHttarii  Itinerantes  is 
^ven  in  the  Pipe  Rolls:  the  commissioners  of  11 70  are  called 
Barones  errantes:  *  perlustrantes  judices*  is  the  term  used  by 
the  author  of  Dialogus;  the  sheriffs  were  the  *  errantes  justitiae ' 
known  to  John  of  Salisbury  in  11 59.  The  various  applications 
)f  the  terms  may  mark  the  growth  and  consolidation  of  a 
system  by  which  the  sheriffs  were  deprived  of  the  most  impor- 
tant of  their  functions. 

The  YiHifjt  ^f  flip  I'fin^^i-anf  jnptjfiftfl  fjQj^  thc  link  between  the  The  oouru 
^a  Regis  and  the  Shire-moot,  between  royal  and  popular  tioesore^fuu 
(nstice,  between  the  old  system  and  the  new.     The  courts  in  oourta. 
'hich  they  preside  are  the  ancient  county  courts,  under  new    (^) 

ionditions,  but  substantially  identical  with  those  of  the  Anglo-        '      

^on  times.  The  full  shire-moot  consists,  as  before,  of  all  the 
ordg  of  land  and  their  stewards,  and  the  representatives  of  the 
ownships,  the  parish  priest,  the  reeve  and  four  men  from  each; 
mt  the  times  of  meeting,  the  sphere  of  business,  and  the  nature 
»f  procedure  during  the  period  before  us  have  undergone  great 
ind  significant  changes,  some  of  which  can  be  minutely  traced, 
rhilst  others  can  be  accounted  for  only  by  conjecture. 

The  Anglo-Saxon  shire-moot  was  held  twice  a  year :  the  Times  of 
ounty  court  of  Henry  I  was  held  as  it  had  been  in  King  county 
Award's  days,  that  is,  according  to  the  *  Leges  Henrici  I,'  twice 
year  still.  Yet  in  the  confirmation  of  the  Great  Charter, 
isued  by  Henry  III  in  1 2 1 7,  it  is  ordered  that  the  county  court 
ball  meet  not  more  than  once  a  mgnth,  or  less  frequently  where 
ich  has  been  the  custom.  It  is  not  easy  to  determine  the  date 
r  the  causes  of  so  great  a  change.  Possibly  the  sheriffs  had 
*  Above,  pp.  505  sq. 
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JJ2i^^to    abused  their  power  of  snmmoniiig  special  meetings  and  of  i 
^1^^  absentees;  a  custom  which  comes  into  prominence  in  the  i 

courts.  of  Henry  IH,  and  which  shows  that  it  was  the  direct  interest 
of  the  sheriffs  to  multiply  the  occasions  of  summons.  Poasiblj 
it  may  haTe  arisen  from  the  increase  of  business  under  the  uei^ 
system  of  writs  and  assizes,  which  involved  the  frequent  adjoonn 
ment  of  the  court  for  short  terms :  possibly  from  an  earlier  usage 
by  which  the  practice  of  the  county  court  was  assimilated  10 
that  of  the  hundred  with  the  special  object  of  determining  salts 
between  litigants  from  different  hundreds  or  liberties.  Or  i^ 
may  have  been  caused  by  the  gradual  withdrawal  of  the  mon 
important  suits  from  the  shire-moot,  the  natural  result  of  whicb 
would  be  the  increase  of  the  number  of  less  important  meetangi 
for  the  convenience  of  petty  suitors. 
Limitations  Thejpower  of  the  t^hftrifP^  *^i"r  had  been  very  much  limited^ 
ofthe&riff.  not  only  by  the  course  of  political  events  noticed  in  the  M 
chapter,  but  by  the  process  of  centering  the  administration  ol 
justice  in  the  hands  of  the  itinerant  justices  and  the  CnnA 
Begis, — a  process  the  stages  of  which  may  be  more  easily  traced. 
At  the  banning  of  the  period  the  sheriff  were  the  '  enanta 
justitiae,'  only  occasionally  superseded  and  superintended  by  the 
itinerant  justices.  As  sherifl^  probably,  they  presided  in  the 
court  of  the  county  in  which  the  suitors  were  the  judges,  and 
were  answerable  for  the  myi^^^ntLnoA  ^f  iha  pfiy***-  a^  royal 
justices  they  acted  under  special  writ,  managed  the  pleas  J{f  tke 
Crown,  and  conducted  the  toum  and  leet,  or  the  courts  whidi 
were  afterwards  so  called.  In  1166  they  were  still  in  th«  same 
position  ;^the  itinerant  justices  by  themselves,  and  the  ^erifGi  by 
themselves,  received  and  acted  on  the  presentment  of  the  grand 
-v^jnries.  ^gOjIpm  11 70,  after  the  great  inquest  into  their  exac- 
tions \  their  authority  is  more  and  more  limited.  In  the  Assise 
of  Northampton  they  are  rather  servants  than  colleagues  of  the 
itinerant  justices;  in  1194  it  is  provided  that  they  iduJl  00 
more  be  justices  in  their  own  counties,  and  t^e  elective  office  of 
ooroner  is  instituted  to  relieve  them  from  the  duty  of  ke^iipg 
the  pleas  of  the  Crown ^  In  1 195  the  duty  of  receiving  the  atth 
*  Above,  p.  472.  *  Above,  p.  505. 
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*  tlie  peace  is  laid,  not  on  the  sherifiB,  but  on  knights  asngned  The  shenflr 

t  each  county,  the  duty  of  the  sheriffs  being  only  to  receive  and  hoidpieas  of 

eep  the  criminals  taken  by  these  knights  until  the  coming  of 

le  justices.     In  121 5  the  barons  propose  that  the  sheriffs  shall 

0  longer  m^dle  with  thft  plpftg  nf  iht^  flrpwuj  without  the 

^roners^ ;  whilst  the  Great  Charter,  in  the  clause  founded  on 

bat  proposal,  forbids  either  sheriff  or  coroner  to  hold  such  pleas 

t  aU.    We  may  question  whether  these  regulations  were  strictly 

l^erved,  especially  as  before  the  year  1258  the  sheriffs  seem  to 

«  as  powerfiil  as  ever,  but  they  show  a  distinct  policy  of  sub- 

tituting  the  action  of  the  justices  for  that  of  the  sherifGs,  a 

»olicy  which  might  have  led  to  judicial  absolutism  were  it  not 

hat  the  growing  institution  of  trial  by  jury  vested  in  the  free- 

Qen  of  the  county  far  more  legal  power  than  it  took  away  from 

fie  sheriffs.     These  officers  too  had  long  ceased  even  remotely 

D  represent  the  local  feeling  or  interest. 

The  shire-moot  which  assembled  to  meet  the  itinerant  judges  The  ftoiest 
irae,  however,  a  much  mor^  complete  representation  of  the  court  held 
"^"^ty  *^*^"  ^hft  orf^'*"*^^  nnnnty  mnrt.  which  assembled  from  rant  jus- 
nonth  to  month.     The  great  franchises,  liberties,  and  manors 
rhich   by  their  tenure  were   exetnpted  from  shire-moot  and 
Hundred  were,  before  these  visitors,  on  equal  terms  with  the 
^holders  of  the  geldable,  as  the  portion  of  the  county  was 
Balled,  which  had  not  &llen  into  the  franchises.     Not  even  the 
tenants  of  a  great  escheat  in  the  royal  hands  escaped  the  obli- 
ga^on^Jo- attend ,  their  viHitatioft^      The   representation  was 
thoroughly  organised:   side  by  side  with   the  reeve  and  four 
Kien  of  the  rural  townships  appeared  the  ^>yfilYf  ^"(tfj]  mtn  fff  1 


la^of  the   charterftd    ^^rnii^fha  wKi^^j  owed  no  suit  to  ^ 
ordinaixcpunty  court'.     In  the  formation  of  the  juiy  of  pre- 

'  Articles  of  the  Barons,  art.  14 ;  Magna  Carta,  art.  14. 

'  Assize  of  Clarendon^  art.  0,  ii. 

*  Charter  of  Dunwich,  Select  Charters,  p.  303.  Customs  *of  Kent, 
Btatntes  of  the  Bealm,  i.  333.  Instances  of  this  sort  of  representation  taken 
from  the  Assize  Bolls  will  be  found  in  Eyton's  History  of  Shropshire  in 
Kmsidemble  numbers.  A  writ  of  Henry  III,  issued  in  1231,  directs  the 
lommons  to  the  county  court  to  be  addressed  to  'archbishops,  bishops, 
ibbots,  priors,  earls,  barons,  knights,  and  fireeholders ;  four  men  of  eiich 
township  and  tweWe  burghers  of  each  borough  to  meet  the  justices.'  Select 
Charters,  p.  349. 

Digitized  by  VjOOQIC 


6o8  Constitutional  Htatory,  [chap. 

Bepreaenta-  sentment  the  same  principle  is  as  clear :  each  hcmdred  sapplieJ 

tive juries.  r  r  j  -  ^^   -^ 

twelve  legal  men,  and  each  township  four,  to  make  report  totR 
justices  under  the  Assize  of  Clarendon^  and  in  1194  tweW 
knj£4ijg^fmm^  pg^h  hnnHiWl  anawpr  for  their  hundred  Under  all 
the  articles  oLJllfi-fiSi  whether  criminal,  civil,  or  fiscal  ^  The 
court  thus  strengthened  and  consolidated,  is  adopted  by  tbd 
royal  officers  as  an  instrument  to  be  used  for  other  purpose 
All  who  are  bound  to  attend  before  the  itinerant  justices  are 
compelled  to  attend  the  forest  courts*;  and  they  probably  form 
the  '  plenus  comitatus '  which  elects,  according  to  Magna  Carta, 
the  knights  who  are  to  take  the  aBsizes,  and  the  twelve  knights 
who  are  to  inquire  into  the  abuses  whidh  Magna  Carta  was 
designed  to  reform. 


Y 


instmition  /  164.  It  is  in  the  new  system  of  recognitions,  assizes,  and  present- 
step  in  the  ments  by  jury  that  we  find  the  most  distinct  traces  of  the  growth 
representa-  of  the  principle  of  representation;  and  this  m  three  ways.  In 
'  ^tbe  first  place,  the  institution  of  the  jury  was  itself  based  on  a 
representative  idea  :  the  jurors,  to  whatever  feet  or  in  whatever 
capacity  they  swore,  declared  the  report  of  the  community  as  to 
the  feet  in  question.  In  the  second  place,  the  method  of  mqj^est 
was  in  England  brought  into  close  connexion  with  tEe  procedure 
of  the^shire-mooi  and  thus  the  inquisitorial  process,  whether  its 
object  was  the  recognition  of  a  right  or  the  presentment  of  a 
criminal,  was  from  the  moment  of  its  introductJQn  carried_on  in 
association  with  ^e_  previously  existing  representative  insti- 
tuiaonSj'such  as  were  the  reeve  and  four  best  men,  the  twelve 
senior  thegns,  and  the  later  developments  of  the  same  practice 
which  have  been  just  enumerated  in  our  account  of  the  formation 
of  the  county  court  and  the  uss^  of  legal  assessment.  In  the 
thir^^is^,  the  particular  expedients  adopted  for  the  r^ulataon 
of  the  inquests  paved  the  way  in  a  remarkable  manner  for  the 
sjBtem  of  county  representation  in  the  parliament  as  we  saw  it 
:  exemplified  on  the  first  occasion  of  its  appearance  in  the  reiga 

!  of  John.     The  use  of  election  and  representation  in  the  courts 

I 

*  Hoveden,  iii.  262  ;  above,  p.  505.  ' 

^  Assize  of  Woodstock,  art.  11.    Of.  Magna  Carta,  art.  44;  Ovta  de 
Foresta,  art.  2  ;  Ajssize  of  Anns,  of  1253  ;  Select  Charters,  p.  365. 
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•f  law  furnished  a  precedent  for  the  r^resentation  of  the 
eoiintj  by  two  sworn  knights  in  the  national  council.  On  each 
if  these  heads  some  detail  is  necessary  which  may  throw  light 
incidentally  on  some  kindred  points  of  interest. 

The  history  of  the  Jury  has  been  treated  by  various  writers  ^21^^"^ 
from  every  possible  point  of  view* :  its  national  origin,  its  his-  treated, 
torical  development,  the  moral  ideas  on  which  it  is  founded,  and 
the  rational  analysis  of  its  legal  force,  have  all  been  discussed 
niany  times  over  with  all  the  apparatus  of  learning  and  the 
•cate  penetration  of  philosophical  research.  Some  of  these 
ttpects  are  foreign  to  our  present  inquiry.  Yet  the  institution 
is  of  so  great  interest  both  in  itself  and  in  its  relations  that 
Bome  notice  of  it  is  indispensable. 

We  have  sketched,  in  an  earlier  stace  of  this  work,  the  forma-  Modes  of 

^  .  tnal  among 

tion  of  the  primitive  G(erman  courts :   they  were  tribunals  of  the  German 

folly  qualified  members  of  the  community,  a  selection  it  might 

be  from  a  body  of  equally  competent  companions,  able  to  declare 

the  law  or  custom  of  the  country,  and  to  decide  what,  according 

to  that  custom,  should  be  done  in  the  particular  case  brought 

before  theoL     They  were  not  set  to  decide  what  was  the  truth  of 

fiuits,  but  to  determine  what  action  was  to  be  taken  upon  proof 

given.    He  proof  was  itself  furnished  by  threemsans,  the  oaths  ^^^^^ 

of  the  parties  to  the  suit  and  their  compurgators,  the  production  ordeaL 

of  witnesses,  and  the  use  of  the  ordeal :  the  practice  of  trial  by 

battle  being  a  sort  of  ultimate  expedient  to  obtain  a  practical 

decision,  an  expedient  partly  akin  to  the  ordeal  as  a  judgment 

of  Qod,  and  partly  based  on  the  idea  that  where  legal  measures 

bad  failed  recourse  must  be  had  to  the  primitive  law  of  force, — 

the  feud  or  right  of  private  war,— only  regulated  as  fiskr  as  pos- 

rible  by  law  and  regard  for  the  saving  of  life.     For  each  of 

these  methods  of  proof  there  were  minute  rules  and  formalities, 

iie  infringement  or  neglect  of  which  put  the  offender  out  of 

»ourt     The  complainant  addressed  his  charge  to  the  defendant 

*  See  Palgrave,  Rise  and  Progreas  of  the  English  OomiDonwealth ;  Fonyth, 
lifltory  of  Trial  bj  Jury ;  Biener,  das  Engliache  Gtoechwomengericbt ; 
^neist,  Self-Government,  L  74  sq.;  K.  Maurer  in  the  Kritische  neberaohaa» 
r.  pp.  180  sq.,  33^  iq- ;  M^  Bninner,  Entstehung  der  Schworgerichte, 
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Fomalitiii    in  solemn  traditional  form ;  the  defendant  replied  to  the  co*- 
of  the  '  f  .    . 

system.        plainant  by  an  equally  solemn  verbal  and  Ic^cal  contradicbooi 

The  compm*gator8  swore,  with  joined  hands  and  in  one  voice,  t^ 

the  purity  and  honesty  of  the  oath  of  their  principal*.     Whed 

the  oath  was  inconclusive,  the  parties  brought  their  witnessed 

to   declare  such   knowledge  as  their  position   as  neigbboiuH 

had  given  them  ;  the  court  determined  the  point  to  which  th^ 

witnesses  must  swear,  and  they  swore  to  that  particular  fact^ 

They  were  not  examined  or  made  to  testify  all  they  knew ;  \m\ 

swore  to  the  fact  on  which  the  judges  determined  that  evidenci 

should  be  taken.     If  the  witnesses  also  failed  the  ordeal  was  need 

And  where  the  defeated  party  ventured  to  impugn  tiie  sentence 

thus  obtained,  he  might  challenge  the  determination  of  the  oour 

by  appealing  the  members  of  it  to  trial  by  combat.     This  prac 

tice,  however  common  among  some  branches  of  the  German  stcx^ 

f    was  by  no  means  universal,  and,  as  has  be^i  pointed  out,  w^ 

not  practised  among  the  native  English. 

The  germ  ot      In  these  most  primitive  proceedings  are  found  circumstancefi 

the  jury  not       ,  .  ,  «   .  ,      .  *    .  ,  .  ,    , 

contained  in  which  on  a  superficial  view  seem  analogous  to  later  tnal  b] 
jury :  but  on  a  closer  inspection  they  warrant  no  distinct  imi 
pression  of  the  kind.  The  ancient  judges  who  declare  the  Ian 
and  give  the  sentence — the  rachinburgii,  or  the  scabini — are  doi 
in  any  respect  the  jurors  of  the  modem  system,  who  asoert&ii 
the  iAct  by  hearing  and  balancing  evidence,  leaving  the  \«t 
and  sentence  to  the  presiding  magistrate:  nor  are  the  ancient 
witnesses  who  depose  to  the  precise  point  in  dispute,  more  neari] 
akin  to  the  jurors  who  have  to  inquire  the  truth  and  ded&n 
the  result  of  the  inquiry,  than  to  the  modem  witnesses  wfa< 
swear  to  speak  not  only  the  tmth  and  nothing  but  the  truth,  Imi 
the  whole  trutL  The  compurgators  again  swear  to  confirm  the 
oath  of  their  principal,  and  have  nothing  in  common  witii 

'  l%e  Anglo-Sa^on  forms  of  oath  may  be  found  in  the  Anoient  Ijkw^^ 
ed.  Thorpe,  pp.  76,  77.  The  oath  of  the  compurgator  runs  thus :  '  On  ^i»« 
Drihten  se  ath  is  clsne  and  unmene  the  N.  swor.' 

■  The  number  of  witnesses  required  varied  in  the  different  natiooi ;  tfc« 
Saxon  and  Lombard  laws  required  two  at  least :  the  BaTwrian,  thnae  or 
more :  the  Frank  laws,  seven  or  twelve,  according  to  the  importsBce  ol 
the  matter  in  question.    Bnmner,  Schwnigerichty  p.  51. 
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fce  jury  but  the  feet  that  they  swear\     Yet  although  this  is  Yet  the  oath 

,.    .     .,       ,  ,  ,  .  ...  .       ,      and  evidence 

ustinctlj  the  case,  the  procedure  in  question  is  a  step  in  the  are  of  are- 

listory  of  the  jury:  the  first  form  in  which  the  jury  appears  [character. 

8  that  of  witness,  and  the  principle  that  gives  force  to  thatf 

ntness  is  the  idea  that  it  is  the  testimony  of  the  community : 

!Ten  the  idea  of  the  compurgatory  oath  is  not  without  the  same 

ilement ;  the  compurgators  must  be  possessed  of  qualities  and 

^  qualifications  which  shall  secure  their  credibility. 

Beyond  this  stage,  modified  it  is  true  here  as  elsewhere  by  Anglo-Saxon 
%.ff,  ,  systeni. 

linerent  circumstances  and  local  usages,  the  Anglo-Saxon  system 

lid  not  proceed.     The  compurgation,  the  sworn  witness,  and 

iie  ordeal  supplied  the  proof ;  and  the  sheriff  with  his  fellows, 

lie  bishop,  the   shire-thegns,  the  judices   and  juratores,  the 

luitors  of  the  court,  declared  the  law.     Only  in  the  law  of  The  twelve 

Sthebed,  byynich  the  twelve  senior  thegns  in  each  wapentake  shire-moot. 

ire  sworn  not  to  accuse  any  felsely*,  do  we  find  the  germ  of 

t  more  advanced  system,  in  which  the  community  seems  to 

mdertake  the  duty  of  prosecution :   but  the  interpretation  of 

he  passage  is  disputed,  and  its  bearing  contested,  although  it 

leems  to   imply  no  more  than  that  the  English  were  fer  in 

ifrear  of  the  Frank  jurisprudence. 

The  whole  system  of  recognition  by  sworn  inquest,  with  the  Becognitions 

:«  1  .  .4.   ..    1  .  t  .  1     T         .      ,    1  introduced 

"*gle  exception,  if  it  be  an  exception,  which  has  just  been  into  England 
i^eutioned,  was  introduced  into  England  by  the  Normans  :  the  mans.  ^ 
awB  of  Edward,  the  Domesday  Survey,  the  fiscal  recognitions 
>f  the  reigns  of  William  Rufus  and  Henry  I^  are  distinctly 
'  novelty,  a  part  of  the  procedure  of  the  newly-developed 
ystem  of  government.  Various  theories  have  been  invented 
or  their  origin.  Many  writers  of  authority  have  maintained 
^t  the  entire  jury  system  is  indigenous  in  England,  some  de- 
lving it  firom  Celtic  tradition  based  on  the  principles  of  Roman 
^w  and  adopted  by  the  Anglo-Saxons  and  Normans  from  the  4 

*  Fowyth,  Hist,  of  Jury,  p.  83.  •  Above,  pp.  115,  396, 

'  Above,  pp.  385. 394,  395.  To  the  instances  of  early  recognitions  giren 
^  P-  395  may  be  awdded  one  described  in  Thoroton's  Nottinghamshire,  iii« 
7 ;  Henry  I  in  1 106  commissions  five  barons  to  ascertain  the  customs  of 
he  church  of  York  by  the  oath  of  twelve  men,  one  of  whom  is  Ulviet, 
"geman  of  York,  father  of  Thomas  the  alderman  of  the  Merchant  Guild ; 
^^▼e,  p.4ia. 

Bra 
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Various        people   they  had   conquered  ^     Others  have  regarded  it  as  i 

opinions  on    *     *^  -^  ^         ^  » 

tho  national  product  of  that  legal   genius  of  the  Anglo-Saxons   of  whic 

jury-  Alfred  is  the   mythic   impersonation;    or  as  derived  by  tin 

nation  from  the  customs  of  primitive  Germany  or  from  their  in 

tercourse  with  the  Danes.  Nor,  even  when  it  is  admitted  that  thi 

system  of  recognition  was  introduced  from  Normandy,  have  legs 

writers  agreed  as  to  the  source  from  which  the  Normans  them 

selves  derived  it.     One  scholar  maintains  that  it  was  brought  b] 

the  Norsemen  from  Scandinavia;  another  that  it  was  derived  fron 

the  processes  of  the  canon  law ;  another  that  it  was  developer 

on  Gallic  soil  frx)m  Koman  principles ;  another  that  it  came  fron 

Asia  through  the  Crusades,  a  theory  which  has  little  more  U 

recommend  it  than  the  still  wilder  supposition  that  it  is  oi 

Slavonic  origin,  and  borrowed  by  the  Ajigles  and  Saxons  from 

their  neighbours  in  Northern  Europe.    But  all  these  theories  oii 

examination  show  that  their  inventors  have  either  been  misled 

by  superficial  coincidences,  or  argue  on  hypothesis  only.    The 

only  principle  which  the  systems  on  which  the  theories  are  built 

have  in  common  is  the  use  of  the  oath  as  an  instrument  of 

judicial  procedure,  and  this  use  is  universal.     The  truth  seems 

to  be  that  the  inquest  by  sworn  recognitors  is  directly  derived 

'  According  to  Brunner,  pp.  11-19,  the  origin  of  the  jury  among  tie 
Welsh,  £rom  whom  it  was  borrowed  by  the  Anglo-Saxons,  n  maintained  bj 
Pbilipps  (On  Juries)  and  Probert  (On  the  Ancient  Laws  of  Cambria);  Fb- 
lason  m  his  introduction  to  Reeves*  History  of  English  Law  maintains  tbat 
it  was  derived  by  the  Anglo-Saxons,  through  the  Britons,  from  'Rtma; 
Selden,  Spelman,  Coke,  Turner,  Phillips,  and  G.  L.  von  Manrer  regard  it 
as  a  product  of  Anglo-Saxon  genius.  Of  the  authors  who  hold  that  it  was 
imported  from  primitive  Grennany,  Brunner  menticms  Bacon,  Montesqine^t 
Blackstone,  Savigny,  and  Nicholson  in  the  prefiice  to  Wilkins'  Anglo-Saxon 
Laws ;  Wormius  and  Worsaae  held  that  it  was  derived  fitmi  the  Norseinai 
through  the  Danes ;  Hickes,  Reeves,  and  others,  that  it  was  derived  firoo 
the  Norsemen  through  the  Normans  of  the  Conquest ;  and  Koniad  Mmiv, 
who  has  investigated  the  analogous  system  in  use  among  the  "Scnemoi, 
argues  for  a  common  North  Grerman  origin,  from  which  the  principle  aijviy 
has  been  developed  in  different  ways  by  the  several  races  in  which  it  is 
found.  Of  those  writers  who  allow  that  it  is  of  Norman  introductMH, 
Daniels  maintained  that  the  Normans  found  it  existing  in  France:  MoU 
derives  it  from  tbe  usages  of  the  canon  law ;  Meyer  supposed  that  it  cods 
firom  Ada  byway  of  the  Crusades  ;  Maciejowski  claimed  it  for  the  SlaTonic 
neighbours  of  the  Angles  and  Saxons.  The  theory  given  in  the  text  w 
mainly  that  of  PiUgrave,  but  corrected  and  adjusted  by  the  recent  writiiig* 
of  Dr.  Brunner. 
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from  the  Frank  Capitularies,  into  which  it  may  have  been  adopted  Thelnquesta 
from  the  fiscal  regulations  of  the  Theodosian  Code^,  and  thus  kings, 
own  some  distant  relationship  with  the  Koman  jurisprudence. 
The  Earolingian  kings  issued  instructions  to  their  Missi  very 
much  as  Henry  II  issued  instructions  to  his  itinerant  justices, 
and  they  gave  special  commissions  of  inquiry  into  fiscal  and 
judicial  matters  to  be  answered  by  the  oath  of  sworn  wit- 
nesses in  the  district  court*.  These  answers  then  embodied 
the  belief  or  knowledge  of  the  local  court  as  representing  the 
community,  every  qualified  member  of  the  community  being 
a  member  also  of  the  court.  The  persistence  of  the  inquisitorial 
lystem  is  proved  not  only  by  Norman  charters  and  customs,  but 

*  Palgrave,  EnglisH  Commonwealth,  p.  271;  Bronner,  p.  87.  The  fol- 
lowing patsages  from  the  Theodod&n  Code  are  cited  by  Brunner :  '  Super 
vacantibiu  ac  caducis  . . .  certi  etiam  dirigantur  qui  cuncta  solerter  inquirant 
et  cQJas  fuerint  facultates,  et  si  nemo  eas  sibi  jure  nititiir  retentare.  Ac 
ri  locum  fisco  factimi  esse  danierit  occupatis  prius  bonis  et  rerum  omnium 
^cscriptione  perfecta . . .'  Cod.  Theod.  x.  10.  1. 11.  'Ex privatorum  . . .  sol- 
lidtudine  oontractuum . . .  illis . . .  personis  a  quibus  publici  muneris  injuncta 
corantur,  nullum  fomitem  calumniae  patimur  litis  accendi.  Cur  enim 
continentiam  venditionis  alienae  inquisitio  palatina  rimetur/    Ibid.  1.  29. 

'  The  following  instances  show  that  this  usage  was  applied  primarily  to  cases 
bi  which  the  royal  interests  were  concerned,  and  that  the  witnesses  supplied 
the  evidence  of  the  neighbourhood  :  *  Item  volumus  ut  omnis  inquisitio  quae 
de  rebus  ad  jus  fisci  nostri  pertinentibus  fadenda  est,  non  per  testes  qui  pro- 
ibcti  fuerint  sed  per  illos  qui  in  eo  comitatu  melioree  et  veraciores  esse  cog- 
noscuntur,  per  illomm  testimonium  inquisitio  fiat,  et  juxta  quod  illi  inde  testi- 
ficati  fuerint  vel  contineantur vel reddantur.'  Capit.  829.  §  a.  'Ut  pagenses  per 
ncramentum  aliorom  hominum  oausas  non  inquirantur  nisi  tantum  domini- 
cu.'  Capit.  819.  §  I ;  Brunner,  p.  88;  Baluze.  i.  p.  409.  'Ut  in  omni  comitatu 
iii  qui  meliores  et  veraciores  inveniri  possimt  eligantur  a  missis  nostris  ad 
inqnisitiones  faciendas  et  rei  veritatem  dicendam  et  ut  adjutores  comitum 
nut  ad  justitias  faciendas.'  Baluze,  i.  449.  The  best  instances  for  com- 
parison are  the  Assizes  of  Clarendon  and  Northampton,  the  Inquest  of 
Sheriffs,  and  the  Capitula  of  1 194 ;  they  may  be  compared  with  the  capitula 
liata  minis  in  80a,  e.  g.  '  de  fidelitate  jusjiurandum  ut  omnes  repromittant  ;* 
Baluze,  i.  267.  *■  Inquiratur  qui  sunt  qui  debent  domino  regi  homag^um  et 
iy>n  feoerunt  ;*  Inquest  of  Sberifib,  art.  xi.  '  Item  justitiae  capiant  domini 
regis  fidelitates ;'  Ass.  Northampt.  art.  5.  Or  again  on  the  subject  of 
niminals,  fugitives,  strangers,  forgers,  the  effects  of  war,  abundant  coind- 
lenoes  of  the  most  striking  character  will  be  found  in  the  capitularies  of 
Boa,  806,  819,  829,  854,  800, 865.  The  following  extract  from  a  capitulary 
it  868  is  in  close  parallel  with  the  instructions  for  the  Domesday  Inquest : 
'Inquirant  quoquequot  (canonici,  etc.)  tempore  avi  nostri  Karoli  et  domini 
i^enitoris  nostri  Hludovici  uooquoque  in  loco  fuerint  et  quot  modo  sint ;  et 
ubi  loca  a  Nortmannis  sive  a  quibuslibet  aliis  destnicta  et  penitus  adnul- 
iftta,  quot  ibi  nunc  propter  paudtatem  rerum  et  devastationem  eorundem 
Eonstitui  vel  ordinari  poeoint ;'  Baluze,  11.  139. 
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TwmeSmt^  by  the  existence  of  the  kindred  principle,  undeveloped  indeed 

manfiy  from  ^^^  early  forgotten,  in  the  jurisprudence  of  the  rest  of  Prance  ^1 

the  Kato-     The  order  to  hold  such  inquest  was  a  royal,  or  in  Normandy  i 

timei.  ducal  privilege,  although  it  was  executed  by  the  ordinary  local 

officers ;   primaiily  it   was  employed  to  ascertain   the   right 

and  interests  of  the  Crown ;  by  special  favour  permission  wal 

'    obtained  to  use  it  in  the  concerns  of  the  churches  and  of  private 

individuals^.     Even  under  this  system  the  sworn  recogniton 

were  rather  witnesses  than  judges ;  they  swore  to  facts  withii 

their  own  knowledge ;  the  magistrate  to  whom  the  inquiiy  wai 

entrusted  was  the  inquirer,  and  he  inquired  through  the  oatl 

of  men  sworn  to  speak  the  truth  and  selected  in  conseqaence  oi 

their  character  and  local  knowledge. 

This  was  the      Such  was  the  instrument  which,  introduced  in  its  rough  sim- 

truabyjVy.  plicity  at  the  Conquest,  was  developed  by  the  lawyers  of  th^ 

Plantagenet  period  into  the  modem  trial  by  jury.     Henry  H 

expanded  and  consolidated  the  system  so  much  that  he  was  not 

unnaturally  regarded  as  the  founder  of  it  in  its  English  character. 

From  being  an  exceptional  favour,  it  became  under  his  hand  & 

part  of  the  settled  law  of  the  lamd,  a  resource  which  was  open  to 

>  The  continaaTice  of  the  system  in  France  from  the  Ejirolingian  times 
and  through  the  Norman  period  is  proved  by  Dr.  Bnmner  in  his  work  to 
frequently  referred  to  above.  The  most  curious  phaenomena  in  oonnexioo 
with  it  is  the  fact  that  it  was  only  on  English  soil  that  it  guned  mocb 
development,  the  Norman  lawyers  seeing  themiselves  rapidly  outstripped  bv 
those  of  England,  and  the  institution  withering  away  in  the  rest  of  FrsQC« 
until  it  became  extinct. 

*  The  coincidences  between  the  practice  described  by  GlanviU  and  tbe 
usages  of  the  Great  Costumier  of  Normandy  hAve  of  course  led  to  two 
opposite  theories ;  one  that  the  Norman  usage  was  a  fiiulty  imitation  of 
the  English ;  the  other  that  the  system  was  trani^lanted  full-grown  fno 
Normandy  to  England.  Neither  is  true ;  the  system  of  recognition  exist«i 
in  Normandy  before  it  was  brought  to  England,  but  it  was  developed  is 
England,  and  that  development  probably  had  a  reflex  influence  on  Nor- 
mandy. It  would  be  wrong  to  suppose  that  the  Great  Coutumier  aflbrds 
an  exact  picture  of  the  Normandy  even  of  Henry  II's  reign,  mudi  mcie 
that  the  English  system  developed  from  a  germ  which  is  represented  \^ 
the  Great  Ootitumier.  There  are  however  in  the  minute  legal  peculiarities 
of  the  Nonnan  recc^itions  as  described  in  that  work,  signs  of  a  primitive 
character,  a  simplicity  and  general  npplicability  which  seem  to  show  tbst 
it  had  been  naturalised  there  in  a  much  earlier  form  than  it  was  in 
England,  and  this  confirms  the  historical  and  documentary  evidence.  Tbe 
whole  subject  is  interesting,  but  it  involves  a  great  quantity  of  minate 
legal  details  which  have  very  slight  connexion  with  our  present  imjnizia- 
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wy  suitor.      The  recognitioDB  are  mentioned  by  Balph  Niger*  Eeoogni- 
i  one  of  bis  expedients  of  tyranny;  by  Banulf  Glanvill  as  awid^^. 
Km  conferred  by  royal  benevolence  on  the  people,  and  with  the  of  Henry  i 
mnsel  and  consent  of  the  nobles.    John,  in  a  charter  granted 
\  the  cburcb  of  Beverley,  forbids  that  the  rights  of  that  church 
iumld  be  damaged  by  assizes  or  recognitions,  an3  adds  that  the 
leas  shall  be  beld  in  the  court  of  the  Provost  as  they  were  in 
^  reign  of  Henry  I,  before  recognitions  or  assizes  had  been 
rdained  in  the  kingdom*.     So  early  had  Henry  II  acquired 
be  fame  of  having  instituted  the  system,  which  he  had  indeed 
onodelled  and  made  a  part  of  the  common  right  of  his  subjects, 
«it  whicb  bad  certainly  eq^sted  under  his  four  predecessors. 

The  application  of  the  principle  to  legal  matters — for  we  have  Hw  use  of 
already  noticed  its  fiscal  use — may  be  placed  under  two  heads : 


he  inquest  in  civil  matters  exemplified  in  the  Great  Assize,  and 
HI  the  Assizes  of  Novel  disseisin,  Mort  d'ancester,  Darrein  pre- 
ieutment,  and  others  ;^|md  the  inquest  of  presentment  in 
niminal  matters,  which  appears  in  the  Assizes  of  Clarendon  and 
Northampton.  The  Great  Assize  was,  according  to  Glanvill,  The  Great 
&  royal  boon  by  which  wholesome  provision  was  made  for  the 
lives  of  men  and  the  integrity  of  the  State,  so  that  in  maintaining 
their  right  to  the  possession  of  their  freeholds  the  suitors  may 
liot  be  exposed  to  the  doubtful  issue  of  trial  by  battle*.  This 
institution  proceeds  firom  the  highest  equity,  for  the  right  which 
'^r  much  and  long  delay  can  scarcely  be  said  to  be  proved  by 
battle,  is  by  the  beneficial  use  of  this  constitution  more  rapidly 
and  more  conveniently  demonstrated.  It  is  in  fact  the  most  An  equitebi 
^"stmct  mark  of  the  original  equity  with  which  the  royal  juris- 
wctiou,  as  civilisation  and  legal  knowledge  advanced,  was  applied 
to  remedy  the  evils  inherent  in  the  rough  and  indiscriminating 
tormality  of  the  popular  tribunals :  such  the  inquest  had  been 
nnder  the  Karolings,  such  was  the 'recognition  or  assize  under 

^  Above,  p.  493,  note  i. 
'  Ubi  placita  inde  fuemnt  et  esse  consueverunt  tempore  regis  Henrici   • 
patnM  Doatri  vel  tempore  Henrioi  regis  avi  patris  nosiri,  antequam  recog- 
^lonea  vel  assisae  in  regno  nostro  essent  constitutae .  .  .  d  .  .  8®  Oct.  anuo 
'e^ni  nostri  quarto.*    Houard,  Anciennes  Loix,  ii.  288. 
uknviU,  de  Legibus,  il  7;  above,  p.  575. 
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rial  by       the  Plantagenets.     The  trial  by  battle  was  in  England  an  inno-  S 
ced.  vation ;  it  was  one  from  which  the  English  recoiled  as  an  instm-   I 

meot  associated  with  tyranny,  if  not  devised  for  the  purposes  <^  ! 
tyrants ;  and  the  charters  of  the  boroughs  frequently  contain 
a  provision,  dearly  bought  no  doubt  but  greatly  valued,  that  the 
burghers  shall  not  be  liable  to  its  use^  In  the  place  of  this 
barbarous  foreign  custom,  the  following  machinery  is  applied ; 
the  possessor  of  the  freehold  in  dispute  applies  to  the  Curia 
It^is  to  stop  all  proceedings  in  the  local  courts  until  a  recog- 
nition has  taken  place  as  to  the  right  of  the  claimant*:  and  ^ 
rooessof  thereupon  a  writ  is  issued  to  the  sheriff  to  that  effect.  Tlie 
stize.  party  in  possession  is  thus  said  to  have  placed  himself  on  ike 
assize ;  and  the  next  step  is  taken  by  the  claimant,  who  demands 
a  writ  by  which  four  lawful  knights  of  the  county  or  neighbour- 
hood shall  be  empowered  to  choose  twelve  lawful  knights  of  the 
same  neighbourhood,  who  shall  declare  on  oath  which  of  the  two 
litigants  has  the  greater  right  to  the  land  in  question^  The 
writ  accordingly  is  issued,  addressed  to  the  sheriff,  directing 
him  to  summon  four  knights  to  appear  at  Westminster  to  choose 
the  twelve.  They  appear  in  due  course,  and  under  oath  nominate 
the  twelve  recognitors,  who  are  then  summoned  to  appear  before 
the  king  or  his  justices  prepared  to  make  their  declaration^  On 
the  day  fixed  they  present  themselves  and  the  suit  proceeds ;  if 
the  twelve  are  acquainted  with  the  drcumstances  in  dispute 
and  are  unanimous,  the  transaction  is  complete ;  they  are  sworn 
>athofthe  'that  they  will  not  speak  falsehood  nor  conceal  truth'  accord- 
ing to  knowledge  gained  by  eye-witness  or  'by  the  words  of 
their  fathers  and  by  such  words  as  they  are  bound  to  have  such 
confidence  in  as  if  they  were  their  own^/  The  declaration  is 
made,  the  sentence  is  issued.  If  however  the  twelve  knights  or  any 
of  them  are  ignorant,  or  if  they  disagree,  others  are  to  be  called 
in  who  have  the  requisite  information ;  and  when  the  complete 
number  of  twelve  unanimous  witnesses  will  depose  to  the  &ct, 

*  See  the  Charter  of  London,  Select  Charten,  p.  103 ;  Winchester,  ih. 
p.  257;  Lincoln,  ib.  p.  258;  above,  p.  435,  note  I. 

*  Glanvill,  ii.  7.  »  Ibid,  c  la 

*  Ibid.  c.  12.  '  Ibid,  c  17.   . 
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eir  verdict  is  of  the  same  account.     Hie  proceediDgs  in  the  other 
her  assizes  are  of  the  same  kind,  save  that  the  twelve  recog- 
tors  are  nominated  by  the  sheriff  himself  without  the  inter- 
ention  of  the  four  knights  electors  ^ 

The  date  of  the  original  enactment  of  the  Great  Assize  is  Becomi- 
Bknown ;  but  the  use  of  recognition  by  twelve  sworn  witnesses  the  itineran 
prescribed  in  the  Constitutions  of  Clarendon  for  cases  of  dispuj^e 
» to  lay  or  clerical  tenure*.  It  there  appears  as  a  part  of  the 
rork  of  the  *  capitalis  justitia.'  From  Glwivill  it  is  clear  that 
fl  such  litigation  might  be  transacted  before  ^hp  jfinMaiiif 
M^ces  ;  and  the  Assize  of  Northampton  of  11 76  places  among 
he  agenda  of  the  eyre  recognitions  of  the  seisin  of  heirs,  and  of 
disseisin  upon  the  assize/  under  which  descriptions  we  may 
letect  the  cases  of  Mort  d^ancester  and  Novel  disseisin^.     Ilri 

tlQA  the  ffr*^i[^d  jury  of  the  hqp^Jff^  ftrPt  PmpowArpd  tO  flrt  ^"  «*^^  \ 
the  business  of  the  session,  in  which  are  in^'lndftd  k\\  Tftn^yniHnpa  I 
md  assizes  ordered  bv  the  king^s  writ,  and  even  recognitions  ' 

under  the  Qrflflt  Aqp^t^  whrn-ft  fjip  pmpArfy  m  dJBpiit^  JR  wort^^    ^ 

five  pnimdfl  n.  jpav  or  ]Ma*.  In  1 1 98  the  sum  is  raised  to  ten^ 
pounds,  and  the  elections  imder  the  Great  Assize  are  to  be  made 
before  the  itinerant  justices.  The  great  charter  of  John  like- 
wise retains  the  three  recognitions  of  Novel  disseisin,  Ifort 
d'ancester,  and  Darrein  presentmentf  to  be  heard  in  the  quarterly 
county  courts  by  the  justices  and  four  chosen  knights*  :  and  the 
charter  of  1 2 1 7  orders  the  same  rule  to  be  observed  once  a  year', 
except  in  cases  of  Darrein  presentment,  which  are  reserved  for 
the  justices  of  the  bench.  The  recognitions  have  become  a  per- 
nianent  and  regular  part  of  the  cojjnty  business. 

/r.The  development  of  the  jury  of  presentment  is,  after  its  re-  The  jury  of 
constitution  or  creation  by  Henry  II,  marked  by  correspond- of  criminals 
Mig  stages  of  progress.     But  its  origin  is  less  clear.     By  some 
J^^^^ifits  it  is  brought  into  close  connexion  with  the  system  of 

I  Glanvill,  lib.  xiii.  cc.  i,  2  sq. 
'  Reoognitione  duodecim  legaliam  homiDum.'    Art.  9 ;  Select  Charters, 

I      ^  -^rt.  5  ;  Select  Charters,  p.  145. 

''      ^  Articles  2  and  18  ;  Select  Charters,  pp.  352,  253. 

■^*t.  18.  •  Articles  13  and  15 ;  Select  Charters,  p.  336. 
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compurgation,  the  jurors  who  present  the  list  of  criminals  repi«i 
senting  the  compurgators  of  the  accuser^,  and  the  jury  which  at 
a  later  period  was  impannelled  to  traverse  the  presentment, 
representing  the  compurgators  of  the  accused.     Others   again 
connect  it  with  the  supposed  institution  of  the  collective  firank- 
pledge,  the  corporate  responsibility  of  the  tithing,  the  hundred, 
and  the  shire  for  the  production  of  offenders,  which  has  plaj^  so 
large  a  part  in  constitutional  theories,  but  which  rests  on  verj 
slight  foundation  of  fact*.     The  frithborh  was  neither  a  body  ol 
compurgators  nor  a  jury  of  presentment.   As  a  matter  of  history 
it  seems  lawful  to  regard  the  presentment  as  a  part  of  liie  duty 
of  the  local  courts  for  which  an  immemorial  antiquity  may  be 
claimed  with  at  least  a  strong  probability.  The  leet  juries  of  ^ 
small  local  courts  do  not  draw  their  origin  from  any  legal  enact- 
ment, and  bear  every  mark  of  the  utmost  antiquity.     By  them 
amercements  are  still  made  and  presentments  offered  under  oath, 
although  their  action  is  restricted  and  superseded  by  newer 
expedients,  ^ut  their  procedure  affords  some  warrant  for  be- 
lieving that  the  twelve  senior  thegns  who  swore  in  the  county 
court  to  accuse  none  wisely  were  a  jury  of  presentmcnu    If  such 
a  theory  be  accepted,  the  mention  of  the  juratores  ofthe  shire 
and   hundred  which  occurs  in  the  Pipe  Boll  of  Heniy  I  is 
accounted  for,  and  with  it  tiie  mention  of  a  criminaljury  in  the 
Constitntiong  of  Cllarendon*.     The  obscurity  of  this  side  of  the 
subject  may  be  regarded  as  parallel  with  the  scantiness  of  eridoice 
which  we  have  already  noticed  as  to  the  recognitioy.     From' the 
year  1 166  however  the  history  of  the  criminal  jury  is  clear.    By 
the  Assize  of  Clarendon  inquest  is  to  be  made  through  ^each  county 
and  through  each  hundred,  by  twelve  lawful  men  of  the  hundred 
and  by  four  lawful  men  of  each  township,  *  by  their  oath  that 
they  will  speak  the  truth.'     By  these  all  persons  of  evil  £une 

^  ThiB  is  the  theory  of  Rogge,  as  stated  by  Bninner,  pp.  25,  a6.  ffickes 
long  ago  stated  the  principle  that  there  is  no  real  connexion  between  jmy 
and  compurgation.    The  common  use  of  the  number  twelve  is  misleadiqg. 

'  The  theory  of  G.  L.  von  Maurer ;  Brunner,  p.  26. 

'  Const.  Olar.  art.  6  :  *  Et  si  tales  fiierint  qui  culpantur  quod  oon  vvlft 
yel  non  audeat  aliquis  eos  accusare,  yicecomes  requisitus  ab  episcopo  &det 
jurare  duodecim  legates  homines  de  vicineto,  seu  de  villa,  coram  ^isoopoi 
quod  inde  veritatem  secundum  consdexitiam  suam  mani&i^abaiit.' 
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ire  to  be  presented  to  the  justices,  and  then  to  proceed  to  the  Prooedure 

,11  1  11  .1     onpreeeiit- 

>raeal :  if  they  fail  m  the  ordeal  they  undergo  the  l^;al  punish-  ment. 

nent ;  if  they  sustain  the  ordeal,  yet  as  the  presentment  against 

hem  is  based  on  the  evidence  of  the  neighbourhood  on  the  score 

>f  bad  character,  they  are  tor  abjure  the  kingdom  \     The  jury  of 

wresentment  is  reduced  to  a  still  more  definite  form,  and  receives 

\  more  distinct  representative  character  jn  the  Assize  of  North-  ^^  ^^ 

lampton*,  and  in  the  Articles  of  Visitation  of  1 194 :  in  the  latter  ton.andeyr« 

»pitulary  the  plan  used  for  nominating  the  recognitors  of  the 

Sreat  Assize  is  applied  to  the  Grand  Jury,  for  so  the  body  now 

constituted  may  be  termed : — '  In  the  fiirst  place,  jp«r  knigbfa 

are  to  be  chosen  from  the  whole  coupty,  who  by  their  oath  shall 


choose  two  lAwfnl  knights  of  eacli  hundred  or  wapentake,  and 
tK^se  two  shall  choose  upon  oath  ten  knights  of  each  l^^mrlrftd 

wapentake, 

tat  these  tw< 

hole  hundre< 

iclude  not  01 


or  wapentake,  or  if  knights  be  wanting,  legal  and  free  men,  so 
that  these  twelve  may  answer  under  all  heads  concerning  their 
whole  hundred  or  wapentake'/  The  heads  on  which  they  answer 
include  not  only  the  assizes  which  have  been  already  referred  to 
in  connexion  with  the  jury,  but  all  the  pleas  of  the  Crown,  the 
trial  of  malefactors  and  their  receivers  as  well  as  a  vast  amount 
of  fiscal  business.  The  later  development  of  these  juries  does  not  J^ter  deve- 

,  .  ^  *    .  "*  lopmentof 

tiall  under  our  present  inquiry,  but  it  may  be  generally  stated  tiiejwry. 
thus:  at  an  early  period,  even  before  the  abolition  of  ordeal  by 
the  Lateran  Council  of  12 15,  a  petty  jury  was  allowed  to  dis- 
prove the  truth  of  the  presentment,  and  after  the  abolition  of 
ordeal  that^ expedient  came  into  general  use*.  The  further 
change  in  the  character  of  the  jurors,  by  which  they  became 
judges  of  fiEtct  instead  of  witnesses,  is  common  to  the  civil  and 
cnminal  jury  alike.  As  it  became  difficult  to  find  juries  per- 
sonally well  informed  as  to  the  point  at  issue,  the  jurors  sum- 
nioned  were  allowed  first  to  add  to  their  number  persons  who 
possessed  the  requisite  knowledge,  under  the  title  of  affbrcement. 

*  Assize  of  Clarendon,  art.  i ;  Select  Charters,  p.  137. 

'  Assize  of  Northampton,  art.  i ;  Select  Charters,  p.  143. 
'  Hoveden,  iii.  263;  Select  Charters,  p.  351. 

*  On  the  subsequent  history  <»f  criminal  jury,  see  Forsyth,  Trial  by 
Jury,  pp.  199  sq.,  where  the  legal  growth  of  the  institution  is  traced  with 
admirable  clearness. 
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»*«r  After  this  proceeding  had  been  some  time  in  use,  the  affbrcing 

ry.  jurors  were  separated  from  the  uninformed  jurors  and  relieTed 

them  altogether  from  their  character  of  witnesses.  The  verdict 
of  the  jury  no  longer  represented  their  previous  knowledge  ol 
the  case,  but  the  result  of  the  evidence  afforded  by  the  wit- 
nesses of  the  fact ;  and  they  became  accordingly  judges  of  the 
fact,  the  law  being  declared  by  the  presiding  officer  acting  in 
the\ing*s  name. 
ididium  In  all  these  points  we  see  distinctly  the  yowth  of  a  principle 

of  rftpY^ftntAtion^  especially  applied  to  the  work  of  the  county 
courts  or  growiiig  up  in  them.  The  'judicium  parium'  however, 
which  is  mentioned  in  Magna  Carta,  has  a  wider  ^plication 
than  this.     It  covers  all  cases  of  amercement  in  the  county,  the 
hundred,  and  the  manorial  courts,  and  exhibits  a  principle  which, 
rooted  in  primitive  antiquity,  is  capable  of  infinite  development 
and  beneficial  application  ;  and  this  we  have  seen  exemplified  in 
the  assessment  processes  described  above. 
Dimexionof     It  remains  then  briefly  to  point  out  the  direct  connexion 
ipresenta-   between  the  jury  system  and  onup^  rftprfypnfafi^p      In  the 
earliest  existing  records  of  recognitions,  the  way  in  which  the 
jurors  are  to  be  selected  is  not  clearly  laid  down*,     The  re- 
cognitions of  the  Norman  reigns  are  regarded  as  acts  of  the 
county  court,  and  the  possibility  of  election  by  the  Buit(H^  is 
not  excluded :  it  is  however  more  probable  that  the  recognitors 
were  selected  by  the  sheriff  possibty  by  rotation  from  a  general 
list,  possibly  according  to  their  nea^ess  to  the  spot  or  acquaint- 
ance with  the  business  in  hand.      On  the  institution  of  the 
assizes  of  Novel  disseisin,  Mort  d'ancester,  and  Darrein  present- 
ment, the  sheriff  summoned  the  requisite  number  of  jurors  at 
his  discretion,  and  the  plea  was  held  at  a  place  named  in  the 
writ  of  Bunmions,  in  such  a  way  as  to  imply  that  it  was  to  be 
heard  not  in  the  regular  county  court,  but  in  a  special  session '. 

^  In  the  early  instances  given  by  Palgrave,  pp.  clzzvili  sq^  we  haye 
(i)  'qiiibuB  (sc.  scyris)  congregatis,  tligantur  jlures  de  illis  AngliB  qxd 
6ciunt  quomodo  terrae  jacebant/  &o.;  (a)  *  Praedpio  quod  praedpue 
Hamonem  iilium  Yitalis  et  probis  vicinis  de  Santwic,  quo$  Humo  iiomuuhUt 
ut  dicant  veritatem.'     See  above,  p.  395. 

f  Glanvill,  xiii.  3 :  '  Ab  initio  eligendi  sunt  duodecim  liberi  et  UgiUm 
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The  Qreat  Assize  was  differently  constituted :  there  the  sheriff  The  Beo(« 

nitioiishelt 
Bominated  four  electors  to  choose  the  twelve  recognitors,  and  inthecoum 

the  trial  took  place  before  the  justices  itinerant  in  the  county, 

or  before  the  court  at  Westminster  ^.    The  articles  of  1 194  place 

the  election  of  the  recognitors,  with  all  the  other  business  of  the 

ejre,  in  the  hands  of  the  grand  jury';  those  of  11 98  direct  that 

it  shall  take  place  before  the  justices  in  the  full  county  court ' ; 

Magna  Carta  completes  the  process,  enacting  that  the  assizes  «• 

shaQ  be  taken  quarterly  in  the  county  court  before  two  justices 

sent  by  the  king,  and  four  knights  of  the  county,  chosen  by  the 

county  *.      The  constitution  of  the  grand  jury  of  inquest  is  Method  of 

.     .,     _      _        -         _       __  _       -       ,,.,-,        ,  .        .1     electing  th< 

Similarly  developed.     The  twelve  legal  knights  of  the  shire,  the  Grand  Jur; 

twelve  lawful  men  of  the  hundred,  and  the  four  men  of  the 
township  mentioned  in  the  Assize  of  Clarendon,  may  have  ap- 
peared in  rotation,  or  may  have  been  selected  by  the  sheriff  or  the 
hundred  man  or  the  reeve:  but  in  1194  they  are  nominated, 
through  a  process  of  cooptation,  by  four  elected  knights  ^  These 
elected  knights  may  still  have  been  nominated  by  the  sheriff  but 
it  is  more  probable  that  they  were  chosen  by  the  suitors,  first,  Probably » 
because  the  appointment  of  coroners,  which  is  directed  in  the  by  the 
same  document,  was  made  by  election  of  the  freeholders,  and  ^ 
intended  as  a  check  on  the  power  of  the  sheriff' ;  and,  secondly, 
because  the  term  '  eligendi'  may  be  reasonably  interpreted  by 
the  clause  of  Magna  Carta  just  referred  to'.     The  mode  of 
nominating  the  grand  jury  was  modified  in  later  practice,  and 

homines  de  yicineto  secundum  formam  in  brevi  ezpressam.'  The  writ 
merely  orders  the  sheriff  to  summon  and  •  imbreviate  *  twelve  recognitors. 
Even  here  however  there  was  room  for  a  real  election. 

*  Glanvill,  ii.  10-12. 

•  Art.  a  :  *  Item  de  omnibus  recognitionibus/  Ac.     Above,  p.  617. 

*  *  £t  capientur  coram  eis  electiones  magnae  assisae  per  mandatum 
domini  regis  vel  ejus  capitalis  justitiae.*    Hoveden,  iv.  61^ 

♦  Art.  18. 

*  'In  primis  eligendi  sunt  quatuor  milites  de  toto  coraitatu,  qui  per 
sacramentum  suum  eligant  duos  legates  niilites  de  quolibet  hundredo  vel 
wapentacco,  et  illi  duo  eligaut  super  sacramentum  suum  x.  milites  de 
nngulis  hundredis  vel  wapentaoois;  vel  si  milites  defuerint,  legales  et 
Uberos  homines,  ita  quod  illi  xii.  in  simul  respondeant  de  omnibus  capitulis 
de  toto  hundredo  vel  wapentacco.^    Hoveden«  iii.  a6a. 

•  Ibid.  p.  363.    Art.  ao. 

^  'Cum  quatuor  militibus  cujuslibet  oomitatus  electii  per  coniitatum.' 
Art  18. 
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the  element  of  popular  election  was  altogether  elinunated ;  it 
the  period  before  us,  however,  it  famishes  an  important. iUos^ 
tnition  of  the  usage  of  electijm  which  was  so  soon  to  be  applies] 
to  parliamentary  representation.    In  both  the  systems  of  judioiaj 
jury  we  have  thus  the  same  result,  a  body  of  four  knights  repre- 
senting the  county  court  for  this  special  purpose,  in  one  case 
certainly,  and  in  the  other  probably,  chosen  by  the  county  court 
itseK     In  the  fiscal  busings  we  have  another  analogy;  the 
carucage  of  1 198  is  assessed  before  a  knight  and  a  clei^  of  the 
Exchequer  acting  on  behalf  of  the  Crown,  and  the  sherifT  and 
lawful  knights  *  electi  ad  hoc  *  acting  on  behalf  of  the  shire  :  it 
was  collected  by  two  knights  of  the  hundred,  who  paid  it  to  the 
sheriff,  and  he  accounted  for  it  at  the  Exchequer  \    We  are  thus 
prepared  for  the  great  executory  measure  of  12 15,  under  which 
the  articles  of  the  charter  were  to  be  carried  out  by  an  inquest 
of  twelve  sworn  knights  in  each  county,  chosen  in  the  county 
court  and  of  the  county  itself* :  and  we  understand  the  sumnoons 
to  the  council  at  Oxford  of  12 13,  in  which  the  sheriff  of  each 
county  is  ordered  to  send  four  discreet  men  of  his  county  to 
speak  with  the  king  on  the  business  of  the  realm  ^.     In  the  four 
discreet  men  of  the  shire  we  detect  the  old  representative  idea 
of  the  four  good  men  of  the  township,  who  appeared  in  tiie 
shire- moot :   now  they  are  summoned  to  a  national  assembly 
which  is  itself  a  concentration  of  the  county  courts.     It  is  not 
however  yet  certain  whether  the  four  discreet  men,  ifke  pre- 
decessors of  the  two  discreet  knights  of  later  times,  were  on  this 
occasion  elected  by  the  shire.     On  the  analogy  of  the  other 
elections  it  might  be  presumed  that  they  were ;  but  the  fsti 
that  only  a  week's  notice  was  given  to  the  sheriffs  seems  to  pre- 
clude the  possibility  of  a  general  election.     Nor  is  it  necessary 
to  antedate  the  growth  of  an  institution,  when  the  later  steps 


'  Hoyeden,  iv.  46  sq. ;  Select  Charters,  p.  349  ;  above,  p.  510. 

'  Art.  48 :  '  Statim  inquirantur  per  duodecim  milites  juratoe  de  eoian 
comitatu,  qui  debent  eligi  per  probes  homines  ejnsdem  comitatus.*  Set 
also  Patent  Rolls,  1 180 ;  Select  Charters,  p.  298. 

'  Report  on  the  Dignity  of  a  Peer,  App.  i.  p.  a  :  *  £t  qnatuor  discraioi 
homines  de  ooroitatu  tuo  illuc  venire  ladas  ad  bos  ad  eondem  terminnm  ad 
loquendum  Dobiscum  de  n^otiis  regni  nostri/ 
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of  its  development  are  distinctly  froceable.     Whether  or  no  the  The  eie- 

ments  of  a 
fourteenth  article  of  the  Great  Charter  intended  to  provide  for  repreaenta 

tive  systen 
a  representation  of  the  minor  tenants-in-chief  by  a  body  of  at  work 
,    .  r'  .  .      before  the 

knights  elected  in  the  county  court,  we  see  now  the  three  prin-  Great 
•1       -         1      J   .  1  .   /.  1       1     .    .1.  ,1         f .        Charter, 

ciples  involved  in  such  representation  already  in  full  working, 

althoagh  not  as  yet  distinctly  combined  for  this  purpose.     We 
have  a  system  of  representation,  we  have  ^  practice  of  election, 
and  we  have  a  concentration  of  the  shires  in  the  great  council. 
The  struggle  of  eighty  years  which  followed  the  act  of  Runny- 
mede  not  only  had  to  vindicate  the  substantial  liberties  involved 
in  that  act,  but  to  sharpen  and  perfect  and  bringjpto  effective 
and  combined  working ja^eiy  weapon  which,  forged  at  different 
times  and  for  differejjt^  purposes,  could  b^  made  useful  for  the 
nmintenance  of  self-government.     Tfie   humble  processes  by  The  prrocefl 
which  men  had  made  their  b^-laws  in  the  manorial  courts  and 
amerced  the  offenders ;  by  which  they  had  assessed  the  estates 
or  presented  the  report  of  their  neighbours ;  by  which  they  had 
learned  to  work  with  the  judges  of  the  king's  court  for  the 
determination  of  questions  of  custom,  right,  justice,  and  equity, 
were  the  training  for  the  higher  functions,  in  which  they  were 
to  work  out  the  right   of  taxation,  legislation,  and  political. x(^ 
determination  on  national  action. 
J^r?165.  The  history  of  the  towns  presents  some  points  of  marked  Growth  of 
L  "Contrast  with  that  of  the  shires ;  and  these  shed  light  on  the  later 
separation  of  interest  between  the  two  classes  of  communities. 
The  whole  period  was  one  of  great  development  in  this  respect ; 
Henry  II  and  the  ministers  of  his  sons  encouraged  the  growth 
of  the  mercantile  spirit,  and  reaped  the  benefit  of  it  in  a  very 
great  increase  of  revenue.      The  privileges  of  self-government  Their  pnvi 
and  self-assessment,  exemption  from  the   interference   of  the  by  flnes!^ 
sheriffs  and  their  arbitrary  exactions,  the  confirmation  of  guilds, 
the  securing  of  corporate  property,  the  free  election  of  magis- 
trates, and  the  maintenance  of  ancient  customs,  in  many  cases 
I    to  the  exclusion  of  the  general  reforms,  are  all  of  them  matters 

of  grant  liberally  bestowed  or  sold  without  reservation.     The  ^iwters  of 
I    charters  of  Richard  and  John  are  very  numerous ;  those  of 
Heniy  II  are  fewer  in  number,  and  do  not  furnish  us  with 
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•ivUems  of  clue  to  any  progressive  policy  on  the  king's  pari,  such  as  mighl 
ined  by      have  been  inferred  from  his  general  practice  in  other  malteiB^ 
larter.        In  those  few  to  which  an  approximate  date  can  be  assigned,  the 
privileges  granted  are  not  much  greater  than  was  the  case  ii^ 
the  reign  of  Henry  I :  but  the  Pipe  Rolls  contain  great  numbers 
of  instances  in  which  the    purchase  of  additional  fiAvours  is 
recorded.     In  some  of  these,  perhaps,  the  favour  is  obtained 
merely  for  the  single  occasion,  and  in  such  cases  no  charter  need 
have  been  drawn  up.     In  others,  where  a  permanent  privilege 
was  bought,  the  charter  in  which  it  was  contained  most  have 
been  lost  or  destroyed,  when  its  importance  had  been  diminished 
by  a  new  grant  of  still  greater  favours.    The  charters  of  Bichard 
belong  chiefly  to  his  early  years,  especially  to,  the  first  year, 
when  he^  was  anxiously  raising  tponey  for  the  Crusade.     Those 
lartersof   of  John,  however,  extend   throi]^hout  the  reign,   and   bdng 
enrolled  among  the  royal  records^,  have  survived   in  greai 
measure  .the  dangers  in  which  the  earlier  grants  perilled.    They 
exhibit  the  town  constitution  in  almost  every  stage  of  develop- 
ment, and  in  every  part  of  the  kingdom.     Helston  and  Hartle- 
pool are  alike  striving  for  municipal  organisation  * :   one  town 
is  rich  enough  to  purchase  a  constitution  like  that  of  Oxfcmi  or 
;  Winchester,  another  is  too  poor  or  too  humble  to  ask  for  more 
than  the  merchant  guild,  or  the  firma  hwrgiy  or  the  condition  d 
a  free  borough  ^     Amongst  the  more  privileged  communities 
great  varieties  of  custom .  prevail,  and  provincial  laws  of  con- 
siderable antiquity  probably  underlie  the  customs  of  the  \xr^ 
towns.      London,  Winchester,   Oxford,    Norwich,   and  others, 
appear  as  typical  constitutions  on  the  model  of  which  privileges 
are  granted  to  the  more  humble  aspirants^;    and   to  tbeir 

*  Rotuli  Chartarum,  edited  by  Sir  T.  Duffus  Hardy  in  1837. 
'  Hot.  Chart,  pp.  86,  93  ;  Select  Charters,  pp.  305,  306. 

'  The  Hartlepool  charter  confirms  to  the  homines  of  Hartlepool  that  Uiej 
be  firee  burghers ;  that  of  Helston  begins  with  a  grant  that  it  be  a  &« 
borough,  and  have  a  merchant  guild  :  a  second  (barter  to  Helaton  oob- 
tains  the  settlement  of  the  ferm.  The  charter  of  Kingston  lets  the  fens 
to  the  homines;  Bot.  Chart,  p.  5a. 

*  Hartlepool  is  to  have  the  same  rights  as  Newcastle ;  Beverley  *> 
York ;  Norwich,  Lincoln,  and  Northampton  as  London ;  Winchester  is  tbe 
model  town  for  Wallingfbrd,  Andover,  Salisbury,  Dchoster ;  Oxford  ^^ 
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letice  the  newly-enfranchised  boroughs  are  referred,  in  case  of  Growth  of » 
lispute  as  to  the  interpretation  of  the  charter.     Thus,  beside  spirit. 
i  common  instinct  which  would  lead  the  mercantile  com- 
inities  to  act  together  in  cases  in  which  there  was  no  ground 
rivalry,  and  beside  the  common  privilege  which  exempted 
an  from  the  jurisdictions  to  which  their  country  neighbours  - 
re  amenable,  they  possessed  in  common  a  quantity  of  peculiar  J 
itoms,  which  kept  the  hurgenses  of  the  kingdom  as  a  class  by  / 
^mselves,  although  they  never,  as  was  the  case  in  Scotland  | 
1  in  Germany,   adopted  a  confederate  bond  of  union  or 
janised  themselves  in  leagues. 

The  boroughs  under   Henry  I   had    probably,   when  they  The 
tained  any  privilege  at  all,  obtained  the  confirmation  of  the  obtain  the 
Tchant  guild,  and  by  the  agreement  for  the  firma  hurgi  had  ing  their 
iited  the  exactions  of  the  sheriff  so  far  as  regarded  the  ferm,  and  exciud- 
bough  the  taxes  properly  so  called,  especially  the  tallage,  were  meddling  of 
U  collected  by  him.     They  had  also  in  some  cases  obtained  a 
^t  to  have  all  causes  in  which  they  were  engaged  tried  with- 
their  own   boundaries.      If  then  the   sheriff  still  retained 
lidal  authority  over  them  he  must  come  and  hold  his  court 
long  them.     But  such  a  'practice,  whilst  in  one  respect  it 
red  them  from   the  risks  of  the  county  court,  in  another 
posed  them  to  the  exactions  of  the  sheriff  who  might  come 
d  hold  '  scotale '  at  his  convenieiice,  and  so  wring  money  from 
\  entertainers.    It  was  therefore  a  great  point  to  exclude  the 
eriff  altogether ;    and  in  order  to   do  this,  an  independent 
tgistracy  must  be  founded,  the  right  of  election  obtained,  and^ 
power  to  treat  on  the  questions  of  taxation  directly  with  the 
fal  officers.      These  then  are  the  points   most  commonly 
;ured  by  fine  or  charter. 

The  right  of  excluding  the  sheriff  and  having  their  own  pleas 
dded  on  their  own  ground^  involved  their  exemption  from 

mnonih  and  Lynn ;  Winohcflter  or  Oxford  for  Portsmouth  and  Marl- 
rough  ;  Winoheater  or  London  for  Wilton ;  Launceston  for  Helston  ; 
vk  lor  Scarborough;  Briftol  for  Dublin;  Northampton  for  Grimsby; 
Mtinga  for  Romney. 

^  £.  g.  in  the  thirty-first  year  of  Henry  II  the  men  of  Cambridge  pay 
0  marks  of  silver  and  a  mark  of  gold  to  have  their  town  at  foim  and 
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They  we      the  ordinary  Bessions  of  the  county  court :  and,  as  their  cost 

exemptad  *         ,  , 

from  the      were  confirmed  by  the  same  act  that  served  to  exempt  u 

suire-nioot 

»nd  bun-  they  loBt  the  benefit,  or  escaped.the  burden,  of  innoya^on...^ 
exemptTon  of  the  citizens  of  London,  Winchester,  and  ol 
towns  from  the  duellum  ^  afler  it  had  been  introduced  into 
shire-moot,  no  doubt  arose  in  some  degree  from  this  :  when 
Assize  of  Clarendon,  by  introducing  the  inqu^  by  preeentn 
into  the  county  court,  abdished  there  the  practice  of  c 
purgation,  sending  the  accused  persons'  mrectly  to  the  qrd 
the  buTj^ers  lost  the  benefit  of  the  change,  and  long  retaij 
compurgation  as  the  customary  mode  >)f  defence  guaranteed 

Thoy  an      them  by  their  charters  *.     From  the  visitations  <^tlie-itiiifir 

represented    .       .      "^ ,  mm  — 7 . 

in  the  court«  justices  howevcr  they  were  not  exempted:  but  m  their  coo 

held  by  tl^  ,  ■■    ^..  '     .  ',■  " 

itinemnt      they  obtained  special  privileges.     The  burghers  of  Dunwicfa  a 

other  towns  were  represented  by  twelve  buqghers,  just  as 

they  were  ind^>endent  himdreds;   and  they  were  amerced 

a  mixed  jury,  six  men  of  their  own  body  and  six  8ia*angerB  ^ 

They  obtain      These  privileges  involved  almost  of  necessity  a  remodelling 

eieSing       the  local  magistracy :  the  right  of  electing  their  own  reeve 
their  magiB-  •  1     1  •  ■  'i»'*      m^~^m\        »■ 

trates.         praepositus  was  jiot  ^eje^  important  of  tfae^royal  jpfts.    In 

does  not  appear  in  the  charters  of  Henry  11 ;  it  is  found  000 

sionally  in  those  of  Richard  \  and  very  commonly  in  those  • 

John.     It  does  not  however  seem  certain  that  this  diflfereaj 

implies  an  advance  towards  freedom  in  the  matter ;  and  it  is^ 

improbable  that    whilst    the    boroughs    continued   under  ^ 

management  of  the  sher^,  an  office  of  so  little  practical  imp 

'  no  Tioecomea  se  inde  intromittat ;'  here  inde  may  refer  o&ly  to  the 
John*8  charter  (Bot.  Chart,  p.  83)  grants  to  them  '  qnod  nnllos  e 
pladtet  extra  muroe  burgi  de  Cantebm^  de  ullo  pladto  praeter  pbdtij 
tennris  exterioribus,  exceptis  monetariis  et  ministris  nostris.'    The  Am 
to  Dunwich  grants  that  the  burghers  *  nnllam  seotam  £Maant  oomitato 
hundredomm  nisi  coram  jnstitiis  nostris.*     lb.  p.  51. 

^  'Quod  nuUus  eomm  feciat  duellum,  et  quod  de  plaeitis  ad 
pertinentibus  se  poesint  disrationare    secundum   oonsuetadinem 
dvitatis  Londoniarum.'    Charter  of  Northampton,  Rot.  Chart,  p.  45- 

'  See  Palgrave,  English  Commonwealth,  pp.  217,  259. 

'  '  Et  cum  summoniti  fuerint  esse  coram  justitiis,  mittant  pro  iM 
legales  homines  de  burgo  suo  qui  sint  pro  eis  omnibus ;  et  ai  forte  tmum 
debnerint,  per  sex  probos  homines  de  burgo  suo  et  per  sex  probus  knU 
extra  burgum  amerdentur.*    Bot.  Chart,  p.  51.    See  above,  p.  607. 

*  '  Et  cives  Liooolniae  faciant  pni«positttm  quern  volaerint  de  *  fl 
annum,  qui  ait  idoneus  nobis  et  eis.     fWtera,  i  5a.  '^ 
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uee  as  that  of  the  reeve  may  have  heen  filled  up  hj  election.  Election  od 
When  however  the  reeve  and  the  prohi  homines  became  the  9Uu$  or 

goveming  body,  it  may  well  be  supposed  that  the  appointment^ ^ 

would  be  a  matter  of  serious  question.     The  citizens  of  Lincoln 

are  empowered  by  Richard  to  make  their  own  reeve,  who  is 

however  to  be  a  person  qualified  to  serve  both  them  and  the 

^g>   ^y  John  they  are  directed  to  choose  two,  who  will  be 

received  as  their  representatives  at  the  Exchequer.     Those  of 

Nottingham,   according  to  John's  charter,  may  appoint  their 

roeve  annually,  but  the  king  reserves  the  power  of  removing  an 

unfit  person :   those  of  Shrewsbury  choose  two,  of  whom  the 

sheriff  presents  one  at  the  Exchequer :  those  of  Northampton, 

by  the  common  counsel  of  the  town,  are  to  choose  two  fit  persons 

and  present  them  to  the  sheriff^  who  will  present  one  of  thei^i 

at  tiie  Exdiequer  to  pay  their  own  ferm  *.      Both  Lincoln  and  5j?*^**?  ^^ 

Northampton  are  to  choose  four  coroners,  to  keep  the  pleas  of  the  ooronere. 

Crown  and  be  a  check  on  the  reeves.     Under  these  magistrates 

the  old  local  courts  retained  their  organisation,  or  modified  it 

only  by  the  mixture  of  the  guild  customs,  which  were  ako  of 

great  antiquity  *.    The  new  borough  courts  were  the  old  courts,\ 

of  the  township,  the  hundred,  and  the  shire  under  new  names  K 

The^jnaaciaLaggDggpents  of  the  towns  have  been  already  Ne«)tiation8 
mentioned  under  the  head  of  taxation.     From  the  Pipe  Rolls  rou^  with 
and  the  Dialogus  de  Scaccario  we  learn  that  they  made  their  quer. 
sgwyatte  terma  with  the  justices  of  the  Exchequer.     Besides  the 
common  payment  however,   the    rioher  burghers   were  often 

^  The  charters  will  be  fonnd  in  the  Rot.  Ghartarom ;  that  of  Shrews- 
bniy,  p.  46 ;  Northampton,  p.  45 ;  Nottingham,  p.  39 ;  Lincoln,  p.  56 ; 
Glonceeter,  p.  57 ;  Ipswichjp.  65. 

*  See  above,  pp.  41  a  aq.  T^e  passages  in  charters  which  refer  to  the  men 
of  the  merchant  guild  as  distinct  from  the  body  of  burghers,  as  at  Win- 
chester and  Gloucester,  probably  indicate  that  in  those  towns  the  private 
iurisdictions  of  the  bi^op  or  other  lord  remained  apart  firom  the  general 
borough  organisation,  or  were  not  consolidated  with  the  guild. 

■  John  grants  to  the  burghers  of  Iieiceeter  that  all  sales  of  land  of  the 
town  that  take  place  in  the  porimanmoU  shall  be  valid ;  Bot.  Chart,  p-  3a. 
The  oourts-leet  of  the  Lancashire  boroughs  are  often  called  lagh-mooU : 
and  there  are  many  jother  forms.    See  above,  p.  425. 

*  I  have  not  thought  it  necessair  to  recapitijate  what  was  said  above,  '■ 
pp.  4 1 6,  417,  about  toe  clause  of  enfranchisement :  which  became  probaUy 

a  part  of  the  oommon  law  before  the  reign  of  John. 
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revailed  on,  by  force  or  persuasion,  to  promise  additional  snmi 
>  relieve  the  king's  necessities  * :  as  demesne  of  the  Crown,  for 
ich  most  of  them  continued  to  be  even  by  the  terms  of  their 
ifranchisement,  they  were  gjlaect  to  tallage  which,  although  it 
light  be  occasionally  mentioned  in  ^e  national  council,  wu 
vi^  by  the  feudal  jjfdlt^f  ^ejtingasjord.  Next  to  this  the 
Bcotde^  seems  to  have  been  the  most  burdensome  local  custom, 
he  nature  of  this  exaction  is  very  obsOTreT^t  was  however 
!vied  by  the  sheriff  for  his  own  ftmnlq^fli^t^  pr^t^hlj  m  a 
sward^^r  his  services  in  maintaining  the  peace;  and  w« 
lised  by  a  process  simiIar~lo~^hal  by  which  the  guilds  nosed 
[leir  common  funds.  Whether  the  sheriff  could  compel  the 
urghers  to  make  offerings  of  malt  from  which  a  '  scotale '  was 
rewed,  the  proceeds  of  which  went  into  lus  purse ;  or  the  name 
imply  means  a  gathering  of  the  burghers  at  which  tiiey  were 
ompelled  to  promise  contributions  to  the  same  end,  or  at  whidi 
eavy  fines  for  non-attendance  were  inflicted,  it  is  difficult  to 
ay '.  Whatever  it  was,  however,  it  was  a  burden  from  whidi 
he  towns  were  anxious  to  be  relieved,  and  thejylief  was  ekber 
.  step  towards,  or  a  result  of,  the^esemptionJrgaLJii&JOa^ontj 
f  theliEerifi^.     Free  election  of  magistrates^  independent  ex* 

'  Like  the  benevolences  or  the  compnlsorj  loans  of  later  times:  e.g. 
1  the  19th  of  Henry  TI,  after  the  dtizens  of  London  had  paid  £666  ijt.  40- 
!«  novo  dono,  Reiner  son  of  Bereng^  pays  100  marks  de  promistione  na 
liese  promises  are  however  more  frequent  in  the  cases  of  ecclewiMtiftl 
ersons,  in  which  it  might  be  more  important  to  recognise  the  voluntsiy 
haracter  of  the  payment.     See  Madox,  Hist.  Exoh.  pp.  404,  405. 

^  *  Scotales  were  abuses  put  upon  the  king's  people  by  his  offioert,  wb 
Qvited  them  to  drink  ale,  and  then  made  a  collection  to  the  intent  tbit 
hey  should  not  vex  or  inform  against  them  for  the  crimes  they  had  cam- 
aitted  or  should  commit.'  Brady,  Boroughs,  App.  p.  13.  The' deriT»tioi 
f  the  word  is  questionable :  Spelman  thought  that  it  might  be  derht^ 
rom  Scot  and  taUiOt  in  the  sense  of  a  payment:  it  is  possible  that  tte 
%tter  syllable  may  be  connected  with  hall  (as  in  Gildhalla) ;  but  the  oos- 
lexion  with  the  drinking  customs  is  quite  dear,  so  that  the  probaUUtj  ■ 
a  favour  of  the  more  obvious  derivation  from  scot  (payment)  and  «i* 
^'he  Ck)n8titution8  of  1336  forbid  tcotaUtte  along  witn  aliae  poUtm^ 
Yilkins,  i.  636.  The  later  church-ale  was  a  custom  of  collecting  oontribotioBi 
•f  malt  from  the  parishiooers,  with  which  a  quantity  of  ale  was  hn*^ 
.nd  sold  for  the  payment  of  church  expenses.  The  custom  of  fining  ^^ 
entees  and  drinking  the  fines  may  also  be  connected  with  it. 

'  E.  g.  see  Richard's  charter  to  Winchester,  Select  Charters,  p.  35^- 
)ther  o£5cers  however  could  make  scotale  besides  the  sheriff  and  tne  p^ 
ibition  is  generally  extended  to  the  reeve  and  other  royal  officen.  M 
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ercise  of  jurisdiction  in  their  own  courts  and  by  their  own  Summary 
customs,  and  the  4irect  negotiation  of  their  taxation  with  the  pririioges. 
officers  of  the   Exchequer,  were  no  unimportant  steps  in  the 
attainment  of  municipal  independence.     Nor  was  any  such  step 
retraced;   every   new   charter  confirmed,   and  many  of  them 
rehearaed  in  detail,  the  customs  allowed  by  the  earlier  grants 
which  they  superseded. 
The   city  of   London  still  furnishes  the  type  of  the  most  Changes  ia 

J  ,  .    .,  ,      ,  i.    Ml  .       theconsti- 

aavanced   pnvil^e,   and  the  greatest  amount  of  illustrative  tution  of 

detail.     Yet  even  the  history  of  London  is  obscure.     We  can 

trace  changes  in  the  constitution  of  the  sherifidom,  we  have  the 

date  of  the  foundation  of  the  convmuna  and  the  mayoralty ;  we 

come  upon  occasional  marks  of  royal  jealousy,  and  exaggerations 

of  civic  independence ;  we  can  see  two  parties  at  work,  the  one 

moved  by  the  court,  the  other  by  the  municipal  instinct ;  we 

can  discern  the  points  at  issue  between  the  rich  and  the  poor. 

Still  these  features  scarcely  blend  into  a  distinct  picture,  or 

furnish  a  consecutive  story. 

London  was  represented  at  the  Exchequer,  during  the  first  The  shenffi* 
flft.  4.  XX  T-r   t  1      .«.     .  1^11.        of  London, 

niteen  years  of  Henry  II,  by  two  sheriffs,  instead  of  the  four 

▼ho  appeared  in  11 30,  and  who  reappear  in  the  sixteenth  year. 
^  1 174  the  smaller  number  recurs:  from  1182  to  1189  only 
one  sheriff  acts*.  At  the  coronation  of  Richard  I  the  two 
sheriffs  are  Richard  Fitz-Reiner  and  Henry  of  Cornhell,  the 
Utter  of  whom  was  Master  of  the  Mint  and  sheriff  of  Kent  ^ 
the  former  the  head  of  a  great  civic  family ;  his  father  Reiner 
1^  been  sheriff  from  1155  to  11 70,  and  Berengar  his  grand- 
father may  not  improbably  have  served  before  him.  In  the 
struggle   between  John    and   Longchamp  in  1191  these  two 

to  say,  even  the  arebbishop  of  Canterbary  oocaeionally  did  it,  as  is  shown 
Vy  the  following  passage  from  Somuer  on  Gavelkind,  which  further  illus- 
tfates  the  nature  of  the  burden  :  '  Item  si  dominus  archiepiscopus  fecerit 
'>c<'taIlAin  infra  boscum,  quilibet  terram  tenens  dabit  ibi  pro  se  et  uxore  sua 
S^  ob.  et  vidua  vel  kotarius  i  ob.;*  *  memorandum  quod  predicti  tenentes 
debenfc  de  oonsuetudine  inter  eos  £Etcere  sootaliimi  de  10  den.  et  ob.  ita 
qaod  de  singuliB  6  denariis  detur  unus  denarius  et  obolus  ad  potandum 
bedello  domini  archiepisoopi  supra  dictum  feodum.' 

*  See  the  thirty-first  Report  of  the  Deputy  Keeper  of  the  Records,  pp. 
101%  308;  Madox,  Fiima  Burgi,  pp.  164,  165. 

'  Madox,  Hist.  £xch.  p.  631 ;  Hoveden,  iii.  pret  pp.  Ixxvii,  Ixzviii. 
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(TO  psrties  magnates  are  found  on  different  sides :  Bicliard  Fitz-Beiner  is 

Dong  the 

tizens.       the  host  and  supporter  of  John,  Henry,  as  his  duty  to  the  court 

compelled  him,  takes  the  part  of  the  chancellor.  When  accord- 
ingly in  the  midst  of  the  struggle  John  took  the  oath  to  the 
communa  of  London  and  was  followed  by  the  whole  body  of 
barons  who  adhered  to  him,  it  is  probable  that  he  acted  at  the 
suggestion  of  Richard  Fitz-Reiner,  and  gave  completeness  to  a 
municipal  constitution  which  had  long  been  struggling  for  reoog- 

8t^li«h-    nition  \     Immediately  after  this  confirmation  of  the  conmiuna 

ent  oi  uie 

•mmuna     we  find  Henry  the  son  of  Alwyn  mayor  of  London  '  :  the  shenf^ 

Ayor.      I  cease  to  be  the  ruling  officers,  and  become  merely  the  financial 

/  representatives  of  the  citizens,  who  are  themselves  properly  the 

'  fermers '  or  sherifis  of  London  and  Middlesex  '.     It  is  a  saying 

,  among  the  citizens,  that '  come  what  may,  the  Londoners  should 

l^have  no  king  but  their  mayor.'    Henry  Fitz- Alwyn  is  mayor  for 

life :  two  years  after  his  death,  when  John,  a  month  before  the 

Qreat  Charter  was  extorted  from  him,  was  buying  up  help  on 

e^firy  side,  he  granted  to  the  'barones'  of  the  city  of  London 

t»©  DMyor    the  right  of  annually  electing  the  mayor  *.     The  privilege  was 

ected.        ineffectual  so  far  as  it  was  intended  to  win  the  support  of  the 

Londoners,  for  a  fortnight  aft;er  it  was  granted  they  received  the 

barons  with  open  arms^  The  duty  of  sustaining  their  privileges 

fell  accordingly  on  the  barons :  their  customs  were  guaranteed 

by  the  thirteenth  article  of  the  Charter,  and  a  clause  was  added 

preserving  like  rights  to  all  the  cities,  boroughs,  towns,  and 

Jeaports  of  the  realm.     Lastly,  as  one  of  the  twenty-five  barons 

\ichosen  to  execute  the  Charter,  appears  the  Mayor  of  London. 

ipramaoy  ^     The  establishment  of  the  corporate  character  of  the  city  under 

ntiie         a^mayor  marks  the  victory  of  the  communal  principle  overtbe 

more  ancient  shire  organisation  which  seems  to  have  displaced 

early  in  the  century  the  complicated  system  of   guild  and 

franchise.    It  also  marks  the  triumph  of  the  mercantile  over  the 

*  Gir.  Camb..  Ang.  Sac.  ii.  397.    0£  R.  Devizes,  p.  38 ;  B.  Dioeto,  p.  6^4- 

*  liber  de  Antianis  Legibus,  p.  i.     He  was  one  of  the  treaBoren  of  tk« 
sum  raised  for  the  king's  ransom ;  Hoveden,  iii.  21a. 

*  Madox,  Finna  Burgi,  p.  165. 

*  Bot.  Chart,  p.  ao; ;  Select  Charters,  p.  306.    It  is  dated  May  9,  mS- 
'  On  the  a4th  of  May.     M.  Paris. 
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aristocratic   element.     Henry  Fitz-Alwyn  may  have  been  an  Mera^ib 
hereditary  baron  of  London,  bnt  his  successors,  Serlo  le  Mercer,  the  city. 
Halph  Eswy  the  goldsmith,  and  others,  were  clearly  tradesmen  ^. 
It  would,  doubtless,  be  unsafe  to  argue  that  mercantile  pursuits 
were  at  this  time  regarded  with   anything  like   contempt  in 
England.     That  feeling  is  one  of  the  results  of  the  growth  of 
fictitious   and  superficial   chivalry  in   the   fourteenth   century. 
The  men  of  London  had  made  their  pilgrimages  to  Palestine, 
and  fought  their  sea  fights   on   the  way,  in  company  or  in 
emulation  with  the  noblest  of  the  Norman  lords.     The  story  of  ^^^f*^**®' 
Gilbert  Becket  may  be  fabulous,  but  Andrew  of  London  and  his  citizens, 
fellow-citizens  in  1 147  had  done  good  work  for  Christendom  at 
the  capture  of  Lisbon,  the   only  real   success  of  the  second 
Crusade';  and  in  11 90  William  Fitz-Osbert  and  Geoffi-ey  the 
goldsmith  of  London  were  among  tiie  chief  men  of  the  fleet 
which  saved  the  infant  kingdom  of  Portugal  from  Moorish  con- 
quest^.    The  struggle,  so  far  as  we  can  trace  it,  was  not  be-    j 
tween  nobility  and  trade,  but  between  the  territorial  franchise    I 
and  the  mercantile  guild.     Nor  was  the  victory  of  the  communa     \ 
to  any  appreciable  degree  a  victory  of  the  Englishman  over  the    \y^' 
foreigner.     The  population  of  London  was  less  English  probably  foreign 
than  that  of  the  other  ereat  towns  such  as  Winchester  and  York,  the  city. 
The  names  of  the  leading  citizens  who  are  mentioned  through- 
out the  twelfth  century  are  with  few  exceptions,  such  as  Henry 
Fitz-Alwyn,  of  alien  derivation.     Richard  the  son  of  Reiner  the 
son  of  Berengar  was  very  probably  a  Lombard  by  descent :  the 
influential  family  of  Bucquinte,  Bucca-uncta,  which  took  the  lead 
on  many  occasions,  can  hardly  have  been  other  than  Italian  * ; 
Gilbert  Becket  was  a  Norman.     The  form  of  the  communa  in   I 
which  the  corporate  life  asserted  its  independence  was  itself  |  ^V 

^  liber  de  Antiquis  Legibxis,  pp.  a,  3,  sq. 

*  Ezpugnatio  Lyxbonensis,  p.  cxliv.  Heniy  of  Huntingdon  ipecially 
remarks  that  this  great  victory  was  won  not  by  the  nobles,  but  by  men  of 
middle  rank. 

*  Hoveden,  iii.  4a  ;  Bened.  ii.  116. 

*  Andrew  of  London,  the  leader  of  the  Londoners  at  Lisbon  in  1 147,  is 
not  improbably  the  Andrew  Bucquinte  whose  son  Richard  was  the  IcMuler 
of  the  riotous  young  nobles  of  the  city  who  in  1 177  furnished  a  precedent 
for  the  Mohawks  of  the  eighteenth  century.  Benedict,  i.  155.  Cf.  Pipe 
BoU  31  Henry  I,  pp.  145, 147. 
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foreign.    From  the  begiimmg  of  ita  political  importance  Lor 
acta  constantly  as  the  pjirse,  sometimes  as  the  brain,  never  pe 
mercantile  in  its  whole  history  as  the  heart,  of  England.  The  victory 
commona  is  no  guarantee  of  freedom  or  fair  treatment 
poorer  citizens ;  we  no  sooner  find  it  in  supreme  authorit) 
the  riot  of  William  Fitz-Osbert  occurs  to  prove  that  an  oligi 
of  the  purse  has  as  little  of  tender  mercy  as  an  oligarchy  d 
Bword.    The  real  importance  of  Lon^n  in  this  r^on  of  hisi 
/^  rather  that  it  affords  an  example  of  local  independence  a 
/     I    c^^  nrgnnitintinn  which  serves  as  a  model  and  standard  & 
^  \  other  towns,  than  that  it  leads  the  way  to  the  attainmait  a 
/  I  general  liberties  or  peculiarly  English  objects.     Still  its  positioo 
\  \  and  the  action  of  its  citizens  give  it  no  small  political  pow»*, 
t/^/k^^^no  insignificant  place  in  history. 

Ipw^noir     166.  The  action  of  the  clergy  in  the  great  stmggles  oi  the 
'  period  has  been  already  noted,  in  its  prc^r  proportion  to  the 
I      general  detail.     They  by  their  vindication  of  their  own  liberli^ 
showed  the  nation  that  other  liberties  might  be  vindicated  as 
well,  and  that  there  are  bounds  to  the  power  and  violenoe  of 
princes.     They  had  fought  the  battle  of  the  people  in  fighting 
their  own.     From  them  too,  as  sul^cts  and  not  merely  as 
churchmen,  the  first  movements  towards  national  action  had 
leirindk-  come.     They  had  bound  up  the  wounds  of  the  perishing  6late 
^  at  the  accession  of  Henry  II;  they  had  furnished  the  fiist 
if  not  the  only  champions  of  freedom  in  the  royal  councilB, 
where  S.  Thomas,  8.  Hugh,  and  Archbighgi^^Geoflfeey  had  had 
courage  to  speak  where  the  barons  were  silent]     They  had, 
on   the   other  side,  not,   it  may  be  fairly  allowed,   without 
neglecting  their  spiritual  work,  laboured  hard  to  reduce  ike 
business  of  government  to  something  like  the  order  which  the 
great  ecclesiastical    organisation    of   the  West    impressed  on 
beir  sense  every  branch  of  its  administration.     What  the  Church  had  b<»^ 
"^*^*       rowed  from  the  Empire  in  this  respect  it  repaid  with  t^old 
interest  to  the  rising  State  system  of  Europe.     And  this  was 
especially  the  case  in  England.     We  have  seen  that  the  Anglo- 
^      Saxon  Church  made  possible  and  opened  the  way  to  national 
L    unity:  it  was  the  common  Church  which  combined  Norman  and 
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hman  in  one  service,  when  law  and  language,  land  tenure  ^J^^^' 
^ical  influence,  would  have  made  them  two  ra^ee  of  lords  routine. 
It  was  the  action  of  Lanfranc  and  Am^^"^  that 
strongest  link  between  the  witenagemot  of  the  Con- 
le  court  and  council  of  the  Conqueror  and  his  sons, 
lard  and  systematic  work  of  Roger  of  Salisbury  that    "* 
:  to  the  Exchequer  and  the  Curia.     The  work  of 
J  Chancellor  is  thrown  into  the  shade  by  his  later 
\  tut  he  certainly  was  Henry's  right  hand  in  the  initial 

1  ^  of  the  reign,  and  the  men  who  carried  out  those  reforms 
in .  direction  contrary  to  the  policy  which  Becket  as  archbishop 
adopted,  were  men  who  trod  in  the  footsteps  of  his  earlier  life. 
Hubert  Walter,  the  administrator  of  Henry's  system,  who  under 
Richard  and  John  had  completed  the  fabric  of  strong  govern- 
ment by  means  of  law,  and  Stephen  Langton,  who  deserves 
more  than  any  other  person  the  credit  of  undoing  the  mischiefs 
Uiat  arose  from  that  system,  maintaining  the  law  by  making  the 
nationai  will  the  basis  of  the  strength  of  government,  were  both 
representative  men  of  ihe  English  Church.  No  doubt  there  were 
evils  in  the  secular  employments  of  these  great  prelates  :  but  if  ^ymen™ 
for  a  time  the  spiritual  work  of  the  Church  was  neglected,  and 
unspiritua}  aims  fostered  within  her  pale,  the  State  gained  im-  <»™S®°* 
mensely  by  being  administered  by  statesmen  whose  first  ideas  of  uaefoiness. 
order  were  based  on  conscience  and  law  rather  than  on  brute  /^ 
force.  Nor  was  the  spiritual  part  of  the  work  unprovided  for. 
^ree  archbishops  of  Canterbury,  Anselm,  Balph,  and  William, 
all  of  them  belonging  to  the  religious  rather  than  the  secular 
type,  had  sanctioned  the  employment  of  Bishop  Boger  as  justiciar, 
and  without  the  consent  of  the  Pope,  it  is  said,  he  refused  to  bear 
the  titled  Innocent  III,  when  he  insisted  that  Hubert  Walter 
should  resign  the  like  office,  showed  that  the  growing  sense  of 
the  age  forbade  what  so  great  a  saint  as  Anselm  had  connived 
at ;  but  that  growing  sense  had  been  educated  in  great  measure 
by  the  system  which  it  was  soon  to  discard. 

It  is  however  in  the  details,  of  mechanical  work  that  these 
remarks  help  to  illustrate  the  subject  of  this   chapter.     The 

>  W.  Mahnesh.  G.  R.  v.  §  408;  R.  Diceto,  c  606.  ^  V 
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syetematic  order  of  the  growing  polity  was  not  a  little  indebted 
to  the  fact  that  there  existed  in  the  Church  system  a  set  <rf 
I  models  of  work.     The  Church  had  its  ranks  and  degrees,  codes 
of  laws  and  rules  of  process,  its  councils  and  courts,  its  eentrai 
and  provincial  jurisdictions,  its  peculiar  forms  of  trial  and  arbi- 
tration, its  system  of  writ  and  record.     In  a  crisis  in  which 
representation  and  election  were  growing  into  importance,  and 
I  which  all  forms  were  manipulated  by  clerical  administrators, 
the  newer  forms  must  needs  be  moulded  in  some  degree  on  tbe 
older.     The  legislation  of  the  period,  the  assizes  and  constita- 
tions,  bear,  in  common  with  the  Karolingian  capitularies,  a  strong 
resemblance  to  ecclesiastical  canons,  a  form  which  was  universal 
and  vigorous  when  the  capitulary  was  forgotten.     The  local  and 
territorial   divisions  of  the  dioceses  made  indelible  the  civil 
boundaries  which  feudal  aggression  would  have  gladly  oblite- 
rated.    The  archdeaconries,  deaneries,  and  parishes  {H-eserved 
the  local  unities  in  which  they  had  themselves  originated,  imd 
the  exempt  jurisdictions  of  the  convents  were  in  their  nature  an 
exact  parallel  with  the  franchises  of  the  feudal  lords,  and  in  the 
case  of  great  ecclesiastical  establishments,  possessed  both  cha- 
racters.    The  assemblies  of  the  clergy  kept  up  forms  that  were 
easily  transferred  to  the  local  moots  :  the  bishop's  visitation  was 
a  parallel  to  that  of  the  sherifip;  the  metropolitical  visitation  to 
that  of  the  Ciuria  or  Exchequer ;  spiritual  excommunication  was 
parallel  with  civil  outlawry;    clerical  procurations  with  royal 
purveyance  and  the  payments  to  the  sheriff  for  his  aid;  the 
share  of  the  clergy  in  determining  their  assessments  suggested 
the  like  action  on  the  part  of  the  lay  communities,  or  at  least 
&miliarised  men  with  a  system  of  the  kind. 

In  no  particular  is  this  more  apparent  than  in  the  veiy  im- 
portant question  of  election  and  representation.  In  the  latter 
point  we  shall  able  to  trace,  as  we  proceed,  very  close  analogies: 
the  fact  that  the  early  representative  members  in  the  national 
council  were  frequently,  if  not  always,  invested  with  the  chi- 
racter  of  procurators  or  proxies,  bearing  letters  of  credence  or 
ratification  that  empowered  them  to  act  on  behalf  of  their  con- 
stituents, suggests  at  once  that  the  custom  was  borrowed  from  the 
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•edesiastical  practice  of  which  such  procuratorial  representation  (^ericai  m 

was  a  familiar  part,  in  negotiation  with  the  Holy  See,  and  in  the  aent^ion 

S(»mation  of  Church  councils  at  home.     The  appecuwice  of  the 

practx>rs  of  the  cathedral  and  diocesan  clergy  in  the  central 

assemblies  of  Church  and  State  precedes  by  a  few  years  the 

regular  incorporation  of  the  knights  of  the  shire  in  parliament ; 

aad  Convocation  as  well  as  the  House  of  Commons  owes  its 

representative   character  to  the  great  period  of  definition,  the 

reign  of  Edward  I.    In  the  case  of  election  the  connexion  is  per* 

baps  less  close :  but  there  can  be  little  doubt  that  the  struggles 

for  ecclesiastical  freedom  of  election  kept  in  use  forms  which 

made  the  extension  of  elective  liberty  possible  in  other  quarters. 

The  Church  recotmised  three  modes  of  election  :  the  *  via  com-  Modes  of 

clerical 
promissi,'  by  which  the  electors  deputed  to  a  small  committee  of  election. 

their  body — an  uneven  number,  three  or  five — the  function  of 
choosing  the  bishop  or  abbot ;  the  *  via  scrutinii,'  in  which  the 
several  votes  were  taken  in  order  and  the  choice  determined  by 
the  majority;  and  the  *via  inspirationis  Spiritus  Sancti,'  in 
which  at  one  moment,  and  in  one  breath,  the  whole  body  uttered 
the  name  of  the  same  person,  just  as  in  the  court  of  justice  the 
compurgators  took  their  oath.  The  last-mentioned  method  in  Anal^  oi 
its  exact  form  was  of  course  inapplicable  to  the  cases  of  popular 
election;  but  the  acclamations  of  tfie  crowd  of  suitors  at  the 
county  court  represents  a  similar  idea,  the  show  of  hands  corre- 
sponds with  the  ^  via  scrutinii ' ;  and  the  '  via  compromissi*  has 
its  parallel  doubtless  in  the  gradual  reservation  of  the  choice 
of  members,  both  in  town  and  shire,  to  a  small  deputed  body\ 
who  in  the  former  case  finally  engrossed  the  right  of  election. 

The  conmion  arrangement  of  the  early  medieval  courts,  by  System  of 
which  the  king^s  chapel  was  made  the  depdsitory  of  writs  and 
records,  and  his  clerks  or  chaplains  the  framers  and  writers  of 
such  documents,  illustrates  another  side  of  the  same  general 
truth.     The  ecclesiastical  system  of  writ,  summons,  and  record 

*  It  is  not  perhaps  too  much  to  say  that  the  election  of  the  sworn 
knights  to  nominate  the  reco^rnitors  of  the  Great  Assize  was  a  distinct 
parallel  with  elections  made  '  via  oompromissi.'  The  deputies  of  the  con- 
vent at  Canterbury  who  carried  full  powers  to  the  Curia  Regis  or  to  Borne 
were  oompromissarii,  proctors  in  fact  of  that  ohurch. 
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!ord8  and  was  probaWy,  in  England,  derived  from  the  extensire  docu- 
mentary machinery  of  the  Church  of  Borne,  which  in  its  turn 
was  derived  from  the  similar  practice  of  the  later  Empire '.  The 
writs  of  the  Norman  Curia  may  not  improbably  have  been 
drawn  by  continuous  practice  from  the  formulae  of  tiie  impe- 
rial system  of  the  Franks,  great  stores  of  which  are  to  be  fomid 
in  the  collections  of  Marculf  and  other  jurists  ".  The  growth  of 
the  system  is  accordingly  complex,  the  written  forms  of  pro- 
cedure, both  lay  and  clerical,  being  developed  side  by  side,  or  in 
constant  entanglement  with  one  another,  as  might  well  be  the 
case  when  they  were  drawn  up  by  the  same  writer.  It  is  however 
interesting  to  observe  that  the  custom  of  registering  the  acta  of 
court,  and  retaining  copies  of  all  letters  issued  by  the  kin^ 
seems  to  have  been  introduced  either  late  in  the  reign  of 
Henry  II  or  under  Richard  and  John,  under  whom,  as  has  been 
already  mentioned,  the  great  series  of  national  records  begin. 
William  Longchamp,  the  chancellor  and  justiciar  of  Bichard, 
who  with  all  his  great  faults  must  have  also  had  a  great  capa- 
city for  business,  and  who,  as  we  learn  from  the  Red  Book  of 
the  Exchequer',  took  pains  to  make  himself  familiar  with  its  de- 
tails, must  have  authorised,  perhaps  suggested,  the  enrolment  of 
the  acts  of  the  Curia:  it  was  carried  out  under  his  vice-chancellor 
and  successor  Bishop  Eustace.  The  enrolment  of  charters  and 
of  letters  patent  and  close  begins  in  the  chancellorship  of  Hubert 
Walter,  and  is  carried  out  by  Walter  de  Grey,  afterwards  arch- 
bishop of  York,  who  has  left  in  .the  register  of  his  archiepi- 
scopal  acts  one  of  the  earliest  existing  records  of  the  kind.  The 
Lincoln  registers  begin  with  the  acts  of  Bishop  Hugh  of  Wells, 
who  had  been  a  deputy  of  the  chancellor  from  1200  to  1209*. 

^  On  the  registration  of  papal  letters  aee  the  preface  to  Jaff<^*8  Regesta 
Pontifioum,  and  also  to  his  Monumenta  Gregoriana.  Gregory  VII,  in  a 
letter  to  Hu1>ert  of  Terouanne,  mentions  his  own  register.  The  practice 
existed  at  Rome  from  the  days  of  Gregory  I  or  earlier ;  tlie  most  andeat 
remains  however  are  those  of  the  registers  of  Gr^ory  I,  John  YHI,  and 
Gregoiy  VII.    The  series  from  Imiocent  III  to  Pins  V  is  complete. 

'  Illustrations  of  this  will  be  foond  in  Brunner,  as  qaoted  above,  p.  391. 

'  Qaoted  above,  p.  431,  note  4. 

*  Of  course  there  may  have  been  episcopal  registers,  as  there  may  hare 
been  royal  records,  earlier,  but  with  the  exception  of  the  Pipe  Bc»lls  then 
is  no  evidence  that  such  existed.    The  York  and  linoohi  registen  an 

Digitized  by  VjOOQIC 


n.]  Regutraiion  of  Records,  6yj 

^  the  episcopal  registers  were  drawn  up  in  imitation  of  the  Ftipal 

\^\   rolls,  the  latter  owed  both  idea  and  form  to  the  papal 

Ijistiy,  the  influence  of  which  was  under  Innocent  III  supreme 

i  Europe,    and  which    could  trace  its  method  through  the 

ngesta '  of  Gregory  VII  and  the  earlier  popes,  to  the  practice    _3i-  — 

I  the  ancient  republic.     In  such  matters  it  would  not  be  feir  ^ 

t  say  that  Church  and  State  borrowed  from  each  other ;  each 

Id  a  vitality  and  a  development  of  its  own,  but  each  gained     ^'^ 

Irength,  versatility,  and  definiteness  from  their  close  union ; 

End  that  close  union  was  made  closer  still  whilst  the  business 

k  the  two  was  conducted  by  the  same  administrators. 

I    167.  We  have  now,  however  imperfectly,  traced  the  process  Summary  o 
of  events  hy  which  the  English  nation  had  reached  that  point  of  national 
conscious  unity  and  identity  which  made  it  necessary  for  it  to  organisa- 
act  as  a   self-governing  and   political   body,  a  self-reliant  and 
Belf-sustaiued  nation, — a  power  in  Europe,  basing  its  claims  for 
respect  not  on  the  accidental  position  or  foreign  acquisitions  of 
its  kings,  but  on  its  own  internal  strength  and  cohesion,  its 
growth  in  good  government,  and  its  capacity  for  a  share  in  the 
common  polity  of  Christendom.     We  have  also  tried  to  trace 
the  process  by  which  its  internal   organisation  had  been  so 
framed,   modified,   and   strengthened,  that  when   the  occasion 
came  it  was  able  to  answer  to  the  strain :  by  which,  when  the 
need  of  representative  institutions  made  itself  felt,  the  mere  con- 
centration and  adaptation  of  existing  machinery  supplied  all 
that  was  required.     The  century  that  follows  Magna  Carta  was 
an  age  of  growth,  of  luxuriant,  even  premature,  development, 
the  end  of  which  was  to  strengthen  and  likewise  to  define  the 
several  constituent  parts  of  the  organic  whole.    The  three  estates  j 

made  their  way,  through  this  time  of  training,  to  a  realisation  . 
of  their  distinct  identity,  and  gained  such  a  consciousness  of  their 

the  mo0t  ancient :  those  of  Canterbury  begin  in  1278 ;  Winchester  in  1281 ; 

Exeter  in  1257  ;  Hereford  in  1275  ;  Worcester  in  1268  ;  Salisbury  in  1297 ; 
I  Lichfield  in  1296  ;  Norwich  in  1299  ;  Carlisle  in  1292  ;  the  other  sees  have 
I     records  beginning  early  in  the  next  oentury.    The  collection  of  letters, 

euoH  as  those  of  Lanfranc,  Anselm,  and  Beoket,  seems  to  have  been  a 
I     literary  work  and  not  a  registration,  although  in  many  points  it  answers 

the  same  purpose. 
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'™"^^  J  distiiict  spheres  kA  work  as  enabled  them  to  act  without  entai 
^wt?'  glement  of  machinery  or  waste  of  power.  The  oonstitiitio 
which  reached  its  formal  and  definite  maturity  under  Edward 
had  to  learn  easy  and  economic  worl^ing  under  his  successon 
In  that  lesson  it  had  also  severe  experiences  of  struggle,  defee 
and  failure  :  its  representative  men  lose  the  grace  and  simplidt 
of  the  earlier  times  j  personal  and  territorial  aims  waste  tl 
energies  of  the  better  and  wiser,  apdMivide  into  permaneii 
factions  the  ignorant  and  more  selfish.  Yet  the  continuity  ( 
life,  and  the  continuity  of  national  purpose,  never  fails:  eve 
the  great  struggle  of  all,  the  long  labour  that  extends  from  th 
Beformation  to  the  Revolution,  leaves  the  organisation,  th 
origin  of  which  we  have  been  tracing,  unbroken  in  its  consdou 
identity,  stronger  in  the  strength  in  which  it  has  persevered  an< 
grown  mightier  through  trial.  The  further  investigation^  thi 
history  in  its  political  as  well  as  in  its  mechanical  aspect  mus 
begin  from  Magna  Carta,  as  a  new  starting-point. 
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